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NEW JERSEY OFFICE OF THE ATTORNEY GENERAL
DIVISION OF CONSUMER AFFAIRS
ALTERNATIVE DISPUTE RESOLUTION UNIT

ADR UNIT GUIDELINES
INTRODUCTION
The Division of Consumer Affairs ("Division") started the Alternative Dispute Resolution ("ADR") Unit
in May 1992 as an independent, non-advocacy unit within the Division. It was designed to offer a method
of resolving problems without using the court system, thereby avoiding the time and expense of court
cases. Two programs are available for settling disputes: mediation and arbitration. In the mediation
program, the parties involved work directly with a mediator who, as an uninvolved third party, helps to
create an atmosphere that is conducive to resolving the issues. In arbitration, the parties present their
problem to a neutral individual who analyzes the presentations and then issues a final decision that all
parties must follow. Both approaches use trained volunteers and are generally available to the parties at
no cost. Originally, the Division made these services available only for settling disputes between
businesses and consumers. Over time, however, the focus has been expanded and this assistance is now
available to various State agencies.

I.

DEFINITIONS
Listed below are definitions for terms used in these Guidelines and in the various ADR processes:
(1)

"Arbitration" is a voluntary means of settling a disagreement in which an arbitrator

assigned by the ADR Unit reviews the facts of the case, meets with the parties, and issues a final nonreasoned award that is binding on everyone involved. (A “non-reasoned award” means the parties receive
the decision reached by the arbitrator but not the rationale that went into reaching that decision.) Once
such a decision is issued, the parties’ right to seek further review through the court system is very limited.
If necessary, however, the terms of the award can be enforced by the courts. (See discussion below). For
the purposes of these Guidelines, an arbitration begins at the time the parties sign the arbitration
agreement. (See section VI below.)
(2)

An "arbitrator" is a volunteer trained by the Division who reviews the facts of the case,

meets with the parties and issues a final and binding decision.
(3)

A "complaint" is a dispute arising out of an interaction between a business and a consumer

or between an individual and a State agency, as well as from cases referred by a State agency.
(4)
Unit.

A "complainant" is the person who brings the dispute to the attention of the Division or the

(5)

"Mediation" is the process by which a mediator works with the parties in an effort to help

them craft and agree upon a solution to the dispute. For the purposes of these Guidelines, a mediation
begins at the time the parties agree to mediate. That settlement, once reached, is binding on the parties.
(See section VI below.)
(6)

A "mediation document" is any written material prepared before or during the mediation

for purposes of the mediation. Such papers may include, but are not limited to, memoranda, notes, files
and records.
(7)

A "mediator" is a volunteer trained by the Division to serve as a neutral third party to help

settle disputes brought to the ADR Unit. The mediator does not have the authority to impose a resolution
upon the parties.
(8)

A "party" is a complainant or respondent and may be an individual, corporation, association

or other legal entity.
(9)

II.

A "respondent" is the party against whom the complaint is filed.

WHAT IS MEDIATION?
In mediation, through one or more sessions, the mediator encourages the parties to explain their

positions about the dispute and helps them develop a solution that is acceptable to them. This is a
voluntary procedure that, when successful, quickly turns a dispute into a winning situation for both parties;
as a result, long and costly litigation can be avoided.
The mediator may conduct joint and separate meetings with the parties and may propose oral and
written suggestions for settlement. (At the discretion of the mediator, the mediation may be conducted by
telephone.) The mediator determines when each party may speak during a mediation conference. The
mediator may also decide whether the party's representative may speak during the conference. If
necessary, the mediator may obtain expert advice concerning technical aspects of the dispute. When
appropriate, and when they agree, the parties will jointly pay for such advice. Arrangements for obtaining
that input will be made by the mediator or by agreement of all parties.
It is important to note that although mediation is non-binding, once a resolution is reached and
agreed upon by the parties, it is binding on all involved, as would any agreed upon contract.

III.

WHAT IS ARBITRATION?
The arbitration process also uses trained volunteers to resolve disputes. The arbitrator reviews the

facts and issues of the dispute, hears testimony, accepts evidence and evaluates the positions of the
parties. Unlike mediation where the parties have agreed to a resolution, in arbitration the arbitrator issues
a binding decision. That decision is in the form of a non-reasoned award; that is, no findings of fact and
no opinion or rationale are provided by the arbitrator. Additionally, arbitration is not as formal as a court
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proceeding. For example, evidence often unacceptable in a court proceeding may be admissible in an
arbitration. The parties are bound by and must follow the decision. This process is also faster and less
costly than taking a case to court, and the arbitrator's award is viewed as an end to the case. Arbitration
awards cannot be challenged in court except under very limited circumstances. For example, in order to
overturn a decision, there must be a showing of favoritism, prejudice, fraud, misconduct, or blatant
disregard of the rules and procedures in relation to the process of the arbitration. Once a dispute has been
submitted for arbitration and an award is issued, neither party can later choose to resolve the dispute again
in any other manner, including use of the court system. Please note that if any party to the dispute fails
to comply with the arbitrator's decision, the offended party may apply to a court of appropriate jurisdiction
to have the decision enforced pursuant to N.J.S.A. 2A:23B-22.

IV.

GENERAL GUIDELINES FOR DISPUTE RESOLUTION

Standard for Participation
The Director of the ADR Unit accepts referrals from State agencies for mediation or arbitration of
complaints that are appropriate for those types of dispute resolution. Such complaints include, among
others, requests for restitution, replacements or exchanges of merchandise, warranty claims, and specific
performance under a contract.
The Director of the Unit may, in his discretion, decline to accept matters for dispute resolution if the
matter is not suitable for arbitration or mediation. In making that determination, the Director shall consider
the nature of the relief sought by the complainant (money damages or other relief that can be awarded) and
whether the responding party continues to exist or has the resources to address the complaint (for
example, the company is bankrupt). If the referral is made pursuant to a Consent Order from a State
Agency, any decision to decline to attempt dispute resolution shall be promptly conveyed to that agency
along with the reasons for the decision.
Complaint Review
The ADR Unit reviews the complaints it receives to determine their suitability for the Unit’s dispute
resolution processes. If the Unit finds that a complaint is appropriate for resolution, either through
mediation or arbitration, it will offer those services to the parties involved. Though the ADR Unit and/or the
parties decide if mediation or arbitration will be used, generally, unless otherwise required by consent
order, matters will be mediated.
If the ADR Unit considers a complaint inappropriate for its dispute resolution procedures, it will
return the complaint to the agency that initially referred it to the Unit.

Beginning the Process
Once a complaint has been accepted by the ADR Unit, a letter is sent to all parties. When
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mediation is the proposed process, the letter to the complainant says that the complaint has been received
and that the other party, the respondent, is being contacted. The letter to the respondent offers a brief
description of the complaint. The letters to both parties name the neutral third party appointed and state
how to best contact that person.
In matters to be arbitrated, both parties will be informed of the date of the hearing through ADR Unit
staff. In arbitration, ex parte communication, that is contact by one party without the presence of the other,
is strictly prohibited. Once the parties agree to participate in dispute resolution, the process is started.
Should an arbitrator or mediator become unwilling or unable to serve, the ADR Unit will appoint an
alternate.
Representation
Any party may be represented by an attorney during dispute resolution proceedings. In mediation,
any individual designated by a party may accompany the party to and participate in a mediation.
Date, Time and Place of Mediation or Arbitration
The mediator shall set the date and time of each conference. In the case of an arbitration, the ADR
Unit staff, will fix the date and time of the hearing. Unless the parties are notified otherwise, sessions are
held at the offices of the ADR Unit, located at 153 Halsey Street, 7th floor, Newark, New Jersey. In
mediation, the mediator and the parties may decide that the sessions will be conducted over the telephone.
In arbitration, telephone hearings will only be conducted under extenuating circumstances. The Unit
attempts to arrange convenient dates and times for all sessions. In the case of an arbitration, if necessary,
the date and time of the hearing may be imposed by the ADR Unit staff. Parties failing to cooperate in
setting a date and time or failing to appear when required, may forfeit the ability to present their case to the
arbitrator and a decision may be rendered without their ability to offer testimony or evidence beyond those
documents submitted to the Unit in advance of the arbitration.
Identification of Matters in Dispute
A)

Mediation
During an initial telephone conference, the mediator and the parties will discuss what information

should be provided, including a brief description of the facts, issues and positions in dispute and the parties’
desired outcome. That information and copies of any supporting documents must be produced at least five
days before the first session. Documents may be exchanged between the parties if everyone expressly
agrees to that process. The mediator may ask that additional information be provided before, during or
after the sessions.

B)

Arbitration
The ADR Unit will assign an arbitrator who will hear the matter. Once an arbitrator has been

selected to hear the case, the arbitrator’s curriculum vitae will be sent to each party to the dispute. (Please
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see the Disclosure section - D, below, for the process used to challenge the selection of that arbitrator.)
An ADR staff member will then contact the parties to establish a schedule.

At least ten days before the

first session, each party must provide the arbitrator, through the Unit staff, a brief written description of
the facts and issues in dispute, all appropriate documents and background information that are relevant
to the dispute and a statement of the relief sought through the arbitration process. Arbitration, through the
ADR Unit will not award punitive or consequential damages. At any time during the process, the arbitrator
may compel the production of additional information through documents or witnesses by way of subpoena.
Parties will be given the opportunity to present their case in its entirety, including all necessary
documentation. However, unless otherwise expressly stated by the arbitrator, no evidence or testimony
will be accepted by the arbitrator once the hearing has been concluded.
C)

Written Requirements
Before starting a face-to-face mediation or an arbitration, parties must agree to certain terms.

There are agreement forms that must be read, understood and signed before anyone can participate.
Copies of those forms are provided to the parties prior to the initial mediation or arbitration session but are
signed only in the presence of the mediator or arbitrator. (Generally parties who participate in telephone
mediation are not required to sign the form. They will, however, be required to indicate acceptance of the
terms governing the mediation during the telephone conference.)
D)

Disclosure
A person appointed as an arbitrator shall disclose to the ADR staff and to the parties any

circumstance likely to raise any question as to the arbitrator’s impartiality or independence, including any
bias or financial interest or past or present relationship with parties or their representatives. This shall
remain a continuing obligation of the arbitrator. Notice of any challenge to the impartiality or independence
of the arbitrator shall be made within five (5) days of becoming aware of circumstances giving rise to the
challenge. This notice shall be in writing to the ADR Unit and shall set forth the facts and circumstances
giving rise to the challenge.

V

Privacy
All sessions are private and confidential. Only parties and their designated representatives may

attend conferences and/or hearings. Other persons may attend only with the permission of the parties and
with the consent of the mediator or arbitrator and the Unit Director.

VI

CONFIDENTIALITY OF DISPUTE RESOLUTION SESSIONS
All information provided by parties during the mediation process is confidential. Success of

mediation depends in large part on a free exchange of information, so it is important that parties feel free
to discuss issues openly. Information provided by one party will not be revealed to the opposing party
without the explicit authorization of the revealing side. Mediators cannot be forced to release any
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information or to testify about the mediation in a lawsuit or court proceeding. All mediation documents are
considered confidential. (For a full description of these rights and responsibilities please see N.J.S.A.
2A:23C-4, 5 and 6.)
In arbitrations, information provided to the arbitrator must also be given to the opposing party.
Parties must maintain the confidentiality of the arbitration and may not disclose information except to the
staff of the ADR Unit. Confidentiality as discussed in this section, takes effect upon the parties’ agreement
to participate in the ADR process. The following documents related to the arbitration proceeding are not
considered confidential and may be available upon request to persons or entities:
a) The complaint, with all its attachments, that initiated the arbitration;
b) The response to the initial complaint, with all its attachments,; and
c) The arbitrator’s award.
All other documents submitted in the course of the arbitration are considered confidential and not available
to any person or entity except the parties involved, the staff of the ADR Unit and its counsel.
No taped or stenographic record may be made of any dispute resolution process.

VII

TERMINATION
A mediation will be concluded in one of the following ways:
1) the signing of a written settlement agreement by the parties;
2) an oral agreement between the parties;
3) a written or oral statement of the mediator saying that further efforts at
mediation will not be productive; or
4) a statement by a party or parties withdrawing from the mediation proceedings.
An arbitration will be concluded in one of the following ways:
1) upon the issuance of a decision by the arbitrator;
2) a written agreement between the parties resolving the dispute; or
3) a written statement by all parties that they no longer wish to continue the arbitration.

VIII

EXCLUSION OF LIABILITY
Neither the staff of the ADR Unit nor any mediator or arbitrator is a necessary party in a judicial

proceeding related to the dispute that is being resolved. Parties to an arbitration expressly agree to be
bound by the immunity provisions of the New Jersey Arbitration Act, N.J.S.A. 2A:23B-14 and the New
Jersey Tort Claims Act, N.J.S.A. 59:10A-1 et seq. Parties to a mediation or arbitration shall be deemed
to have consented that neither the staff of the ADR Unit nor any mediator or arbitrator shall be liable to any
party in any way for damages or for injunctive relief for any act or omission in connection with any
mediation or arbitration conducted under these rules.
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IX

INTERPRETATION AND APPLICATION OF RULES
Mediators and arbitrators shall interpret and apply these rules as they relate to their duties and

responsibilities. All other rules shall be interpreted and applied by the Director of the ADR Unit.
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