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/s/ Peter Sosinski

April 24
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/s/ Peter Sosinski

4/24/2024
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MATTHEW J. PLATKIN 
ATTORNEY GENERAL OF NEW JERSEY 
Richard J. Hughes Justice Complex 
25 Market Street 
PO Box 093 
Trenton, NJ 08625-0093 
Attorney for Plaintiff 
 
By: Peter Sosinski 

Deputy Attorney General 
Attorney ID No. 372522021 

 (609)376-2991 
 Peter.sosinski@law.njoag.gov 
 
                                
NEW JERSEY DEPARTMENT OF  
ENVIRONMENTAL PROTECTION, 
 
               Plaintiff, 
 
          v. 
 
KENNEDY 1658 REALTY ASSOCIATES  
LLC, FIDELITY UILDERS, INC., 
JOHN/JANE DOES 1-10 and XYZ 
CORPORATIONS 1-10 
               Defendant. 
                                
                              

 
 
: 
 

: 
 

: 
 

: 
 

: 
 
 

 
  SUPERIOR COURT OF NEW JERSEY 
  CHANCERY DIVISION – HUDSON 
  COUNTY 
 
  DOCKET NO. 
  
 

Civil Action 
 

ORDER TO SHOW CAUSE 

This summary action having been opened to the Court by Matthew 

J. Platkin, Attorney General of New Jersey, by Peter Sosinski, 

Deputy Attorney General appearing, attorney for Plaintiff New 

Jersey Department of Environmental Protection ("DEP" or 

"Department"), seeking relief on the return date by way of summary 

proceeding, pursuant to R. 4:67 and R. 4:70, based upon the facts 

set forth in the verified complaint filed herewith; and for good 

cause being shown; 

IT IS on this    day of     , 2024; 

C-51-24
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ORDERED that Defendants appear and show cause before the 

Honorable __________________, Superior Court of New Jersey, 

Chancery Division, at the Hudson County Court House, 595 Newark 

Ave 4th Floor, Jersey City, NJ 07306, on the        day of     

   , 20 , at         o’clock in the   noon, or 

as soon thereafter as counsel may be heard, why an order should 

not be entered: 

1. Enforcing the Administrative Consent Order (“ACO”) 

entered into by Defendants on March 7, 2019;  

2. Ordering Defendants to each pay stipulated penalties to 

the Department in the amount of $36,000.00; 

3. Ordering Defendant Kennedy 1658 to pay remediation fees 

of $23,815.00, pursuant to N.J.A.C. 7:26C-4.9(a); and  

4. Granting Plaintiff such other relief as this Court deems 

just and proper. 

IT IS FURTHER ORDERED that within    days of this date, 

Plaintiff’s attorney shall serve Defendants with true and correct 

copies of this Order to Show Cause, Verified Complaint, supporting 

certifications and supporting brief by regular and certified mail, 

return receipt requested; and 

IT IS FURTHER ORDERED that Plaintiff must file with the court 

its proof of service of the pleadings on Defendants no later than 

three days before the return date; and 
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IT IS FURTHER ORDERED that Defendants shall file a written 

answer, an answering affidavit or a motion returnable on the return 

date of this Order to Show Cause, and shall serve copies of the 

same upon Plaintiff’s attorney by     , 20    . The 

answer, answering affidavit or motion, as the case may be, must be 

filed with the Clerk of the Superior Court in the county listed 

above and a copy of the opposition papers must also be sent 

directly to the chambers of Judge ______________; and 

IT IS FURTHER ORDERED that Plaintiff must file and serve any 

written reply to the Defendants’ opposition by    , 

20__. The reply papers must be filed with the Clerk of the Superior 

Court in the county listed above and a copy of the reply papers 

must be sent directly to the chambers of Judge ______________; and 

IT IS FURTHER ORDERED that if Defendants do not file and serve 

opposition to this order to show cause, the application will be 

decided on the papers on the return date, and the relief may be 

granted by default, provided that Plaintiff filed its proof of 

service and a proposed form of order at least three days prior to 

the return date; and 

IT IS FURTHER ORDERED that if Plaintiff has not already done 

so, Plaintiff shall submit a proposed form of order addressing the 

relief sought on the return date no later than three days before 

the return date; and 
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IT IS FURTHER ORDERED that Defendants take notice that 

Plaintiff has filed a lawsuit against you in the Superior Court of 

New Jersey. The verified complaint attached to this order to show 

cause states the basis of the lawsuit.  If you dispute this 

complaint, you, or your attorney, must file a written answer, an 

answering affidavit or a motion returnable on the return date of 

the order to show cause and proof of service within 35 days from 

the date of service of this order to show cause. 

If Defendants are unable to obtain an attorney, Defendants 

may contact a Lawyer Referral Service or, if Defendants cannot 

afford to pay for an attorney, contact a Legal Services Office. 

The telephone numbers for these services in the county in which 

this action is pending are: (201) 488-0044 (Lawyer Referral 

Service) and (201) 487-2166 (Legal Services Office). 

IT IS FURTHER ORDERED that the Court will entertain argument, 

but not testimony, on the return date of the order to show cause, 

unless the parties are advised by the Court to the contrary no 

later than   days before the return date. 

 

 

                
Hon.  
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This matter having been opened to the Court by Matthew J. 

Platkin, Attorney General of New Jersey, attorney for the Plaintiff 

New Jersey Department of Environmental Protection (“Department”), 

(Peter Sosinski, Deputy Attorney General, appearing), with notice 

having been given to Defendants; and the Court having considered 

the Order to Show Cause and supporting brief; and for good cause 

shown; 

IT IS on this _______ day of _____________, 2024,  

MATTHEW J. PLATKIN 
ATTORNEY GENERAL OF NEW JERSEY 
R.J. Hughes Justice Complex 
PO Box 116 
Trenton, New Jersey 08625 
Attorney for Defendant, 

Department of Environmental Protection 
 
By: Peter Sosinski (210552017) 

Deputy Attorney General 
609-376-2776 
peter.sosinski@law.njoag.gov 
 

 
 

NEW JERSEY DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, 
 
  Plaintiffs, 
 
v. 
 
KENNEDY 1658 REALTY ASSOCIATES 
LLC, FIDELITY UILDERS, INC., 
JOHN/JANE DOES 1-10 and YXZ 
CORPORATIONS 1-10 
 
  Defendants 

SUPERIOR COURT OF NEW JERSEY 
CHANCERY DIVISION HUDSON COUNTY 
 
Docket No.  

 
 

CIVIL ACTION 
 

 
PROPOSED ORDER 
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ORDERED that the Administrative Consent Order (“ACO”) entered 

into by Defendants on March 7, 2019 is hereby enforced as a Final 

Agency Order, wherein Defendants must: 

a. Remediate the Site, including all discharges discovered 

during the remediation as the Department directs, 

pursuant to N.J.A.C. 7:26C-14.2(b)(1), and according 

to the ACO, the Brownfield and Contaminated Site 

Remediation Act, N.J.S.A. 48:10B-1 to -31, the 

Administrative Requirements for the Remediation of 

Contaminated Sites, N.J.A.C. 7:26C, and the Technical 

Requirements for Site Remediation, N.J.A.C. 7:26E; 

b. Complete a remedial investigation pursuant to N.J.A.C. 

7:26E-4 and submit to the Department a remedial 

investigation report, pursuant to N.J.A.C. 7:26E-4.9; 

c. Complete a remedial action and submit to the Department 

a final remedial action report, pursuant to N.J.A.C. 

7;26E-5.8 and a Response Action Outcome in accordance 

with N.J.A.C. 7:26C-6.2 and; 

d. Within 30 days of the execution of this Order, pay 

stipulated penalties to the Department in the amount 

of $36,000.00 and; 

e. Within 30 days of the execution of this Order, 

Defendant Kennedy 1658 pay remediation fees of 

$23,815.00, pursuant to N.J.A.C. 7:26C-4.9(a).  
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 IT IS FURTHER ORDERED that within 7 days of this date, 

Plaintiff’s attorney shall serve the Defendants with a true and 

correct copy of this Order, if not served via eCourts. 

 

    
Hon.  

 
 

__ Opposed 
 
__ Unopposed  
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PRELIMINARY STATEMENT 

The New Jersey Department of Environmental Protection 

(“Department” or “DEP”) brings this action against Defendants 

Kennedy 1658 Realty Associates LLC, (“Kennedy 1658”) and Fidelity 

Builders, Inc.(“Fidelity”) (collectively “Defendants”) to enforce 

the terms of an Administrative Consent Order (“ACO”) dated March 

7, 2019.  The ACO compels the remediation of 1568 Kennedy 

Boulevard,  in Jersey City (“Site”), located in an overburdened 

community, that was contaminated with gasoline constituents as a 

result of an underground storage tank (“UST”) leak discovered in 

2008. Exposure to the leaked hazardous substances poses a danger 

to liver, kidney, and central nervous system health.  

Despite taking preliminary steps to remediate the Site, 

Defendants failed to comply with the ACO.  The Department now seeks 

to enforce the ACO pursuant to its Paragraph 18, which permits 

enforcement of the ACO as a Final Agency Order (“FAO”) pursuant to 

Rule 4:67, and seeks imposition of an additional civil penalty 

pursuant to Rule 4:70. Specifically, the Department seeks that 

Defendants remediate the property, pay stipulated penalties, and 

pay overdue annual remediation fees. These rules permit the Court 

to conduct the adjudication of this case in a summary proceeding.   
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STANDARD OF REVIEW 

Pursuant to paragraph 28 of the ACO, Defendants agreed not to 

contest the terms or conditions of the ACO, only the interpretation 

or application of such terms and conditions. Accordingly, the 

purpose of this proceeding is to enforce the terms of the ACO and 

assess appropriate penalties demanded pursuant to its provisions.  

As set forth in more detail below, Defendants should be required 

to comply with their obligations under the ACO.  

BACKGROUND 

The Site is located at 1568 John F. Kennedy Boulevard, also 

known as Block 29602, Lot 1, on the tax maps of Jersey City, Hudson 

County, New Jersey. Verified Complaint at ¶ 2.  Defendant Kennedy 

1658 Realty Associates LLC (“Kennedy 1658”) has been the current 

owner of the property since 1998.  Id. at ¶ 4, 13.  The Property 

has been utilized for retail gasoline operations since 1998.  Id. 

¶ 18.  There were three 8,000-gallon underground storage tanks 

(“USTs”) located on the Site, which were operated by Defendant 

Fidelity Builders Inc. (“Fidelity”), to hold and pump unleaded 

gasoline for vehicles.  Id. at 17.  

In 2008, gasoline contamination was discovered in the soil 

surrounding the USTs located on the Site.  Id. at ¶ 19.  Defendants 

subsequently retained an environmental consultant, MIG 
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Environmental LLC (“MIG”), to investigate the contamination.  Id. 

at ¶ 20.   

In August of 2008, MIG investigated and confirmed petroleum 

and lead contamination in the surrounding soil.  MIG called the 

Department’s Hotline to report gasoline contamination in the soil 

at the Site.  Id. at ¶ 20.  Subsequently, groundwater samples were 

taken and found to contain benzene and xylene, which are compounds 

found in gasoline, in excess of the Department’s Groundwater 

Quality Standards contained at N.J.A.C. 7:9C.  Following the 

discovery of this contamination, two monitoring wells were 

installed.  Id. at ¶ 22. 

In August of 2008, MIG installed soil borings on the property. 

The soil sampling results indicated benzene concentration 

exceeding the Department’s Soil Cleanup Criteria standards. Id. at 

¶ 8. Exposure to these hazardous substances poses a danger to human 

health effects including damage to the liver, kidneys, central 

nervous system, and eyes. Therefore, Defendants failure to 

remediate the Site presents a continued health hazard to all local 

residents.   

On November 29, 2018, the Department filed a complaint against 

Defendant Kennedy 1658 in Jersey City Municipal Court alleging 

violations under the Spill Act Compensation and Control Act (“Spill 

Act”), N.J.S.A. 58:10-23.11 et seq., and the Site Remediation and 

Reform Act (“SRRA”), N.J.S.A. 58:10C-1 to -29. Id. at 25.  To 
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resolve the outstanding violations and ensure compliance at the 

Site, the Department and both Defendants entered into the ACO on 

March 7, 2019.  Id. at ¶ 27. 

 Pursuant to the ACO, Defendants were required to: 

[r]emediate the Contaminated Site, including 
all discharges at the Site discovered during 
the remediation, in accordance with [the] 
Administrative Consent Order, the Brownfield 
and Contaminated Site Remediation Act… the 
Administrative Requirements for the 
Remediation of Contaminated Sites… and the 
Technical Requirements for Site Remediation. 
 
[Exhibit A at ¶ 11.] 

 
The ACO also required the Defendants to maintain a Licensed 

Site Remediation Professional (“LSRP”) to perform the remediation 

of the Site in accordance with N.J.A.C. 7:26C-2.3(a)1 and 2; 

complete a remedial investigation and submit to the Department a 

Remedial Action Report (“RIR”) by March 1, 2020; and complete a 

remedial action and submit to the Department a final Remedial 

Action Report (“RAR”) and a Response Action Outcome (“RAO”), by 

February 28, 2022.  See Id. at ¶11a-c. 

Paragraphs 14 to 18 of the ACO permits the Department to 

assess stipulated penalties for non-compliance with the ACO’s 

terms.  Notably, the stipulated penalties “begin to accrue on the 

first calendar day after the applicable due date or noncompliance, 

and not at the time the Department gives notice of the violation 
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or non-compliance” to Defendants and “accrue through the final day 

of correction of the violation.”  Id. at ¶ 14, 18.  

Lastly, the Defendants agreed to pay, by the due date printed 

on any invoice, annual remediation and/or oversight costs pursuant 

to N.J.A.C. 7:26C-4.9. Id. at ¶ 13.  

By signing the ACO, Defendants agreed that if they did not 

“comply with any part” of the order, the Department can take any 

action to enforce it as a final order. Id. at ¶ 18. 

In breach of the ACO’s terms, Defendants failed to properly 

perform remediation of the contamination at the Site. 

Specifically, Defendants failed to complete a remedial 

investigation and submit to the Department a RAR by March 1, 2020.  

Verified Complaint at ¶ 11b.   Defendants also failed to complete 

a remedial action and submit to the Department a final RAR and a 

RAO, by February 28, 2022.  Id. at ¶ 43. 

Having determined that Defendants breached the ACO by failing 

to comply with the March 1, 2020 RAR deadline, the Department 

served both Defendants, via certified mail, a Demand for Stipulated 

Penalties in the amount of $36,000 within 30 days of receipt.  

Verified Complaint at ¶ 34.  To date, Defendants have not paid the 

Department the demanded stipulated penalties.  Id. at ¶ 35. 

Defendants have both ignored the ACO that they signed and 

elected not to comply with the Department’s further warnings.  

Therefore, the Department respectfully requests that the Court 

                                                                                                                                                                                               HUD-C-000051-24   04/25/2024   Pg 7 of 12   Trans ID: CHC2024130851 



 

 
6 

 

enforce the ACO and require payment of the demanded stipulated 

penalties for Defendants’ failure to comply.  Additionally, the 

Department requests that the Court require Defendants to pay the 

outstanding annual remediation fees in accordance with N.J.A.C. 

7:26C-4.9(a). 

LEGAL ARGUMENT 

POINT I 
 

PURSUANT TO N.J.S.A 58:4A-24(B) AND RULE 4:67-6, THE 
DEPARTMENT IS ENTITLED TO THE ENTRY OF A COURT ORDER 
ENFORCING THE ADMINISTRATIVE CONSENT ORDER OF MARCH 7, 
2019.  
 

 Because the Defendants violated the Spill Act (N.J.S.A. 

58:10-23.11 et seq.) the Department entered into an ACO with 

Defendants to resolve the November 29, 2018 complaint and bring 

the Site into compliance.  The Department now seeks enforcement of 

the ACO as a FAO pursuant to paragraph 18 of the ACO and R. 4:67.  

Paragraph 18 of the ACO specifically authorizes this action, 

stating that “If Defendants do not comply with any part of this 

Administrative Consent Order... the Department may take any action 

it is authorized to take, including... [f]iling of a summary action 

in the Superior Court of New Jersey pursuant to R. 4:67 and 4:70 

to enforce this [ACO] as a final order.”  Exhibit A at ¶ 18. 

 The procedure for enforcing FAOs, including penalty 

assessments, is set forth in Rule 4:67-6, which applies to: 

[A]ll actions by a state administrative agency 
... brought to enforce a written order or 
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determination made by it, whether final or 
interlocutory, and whether the order to be 
enforced requires the payment of money or 
imposes a non-monetary requirement or includes 
a combination of monetary and non-monetary 
remedies. 

 
 [R. 4:67-6(a).] 

 
 Summary actions filed pursuant to Rule 4:67-6 do not allow a 

review of the validity of the underlying agency order. Dep’t of 

Envtl. Prot. v. Mazza & Sons, Inc., 406 N.J. Super. 13, 23 (App. 

Div. 2009)) (A “party cannot simply disregard the final agency 

action, wait for the agency to bring an enforcement action under 

Rule 4:67–6 in a trial court, and then challenge the agency action 

in defense of the enforcement action”). Moreover, paragraph 28 of 

the ACO states that Defendant “agrees not to contest a) the 

authority or jurisdiction of the Department to enter into this 

Administrative Consent Order and (b) the terms or conditions 

hereof, except that [Defendants] do not waive their rights to 

contest the interpretation or application of such terms and 

conditions in an action or proceeding brought by the Department to 

enforce this Administrative Consent Order.”  Exhibit A at ¶ 28. 

Thus, Defendants cannot challenge the unambiguous terms of the 

Order, which require the Defendant to comply with the regulations 

and timeframes governing the remediation of contaminated sites. 

Defendants’ failures to remediate the site, in breach of the 

March 7, 2019 ACO, presents an ongoing risk to the environment and 
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surrounding community.  Accordingly, the Court should enforce the 

ACO and require full compliance from the Defendants. 

A.  THE COURT SHOULD ENFORCE THE ACO AND REQUIRE 
DEFENDANTS TO IMMEDIATELY COMPLETE THE REMEDIAL ACTION 
AND SUBMIT A REMEDIAL ACTION REPORT AND RESPONSE 
ACTION OUTCOME.1 

 
By executing the March 7, 2019 ACO, Defendants agreed that 

they would “complete a remedial investigation and submit to the 

Department a RIR” by March 1, 2020, and “complete a remedial action 

and submit a RAR” by February 28, 2022.  Exhibit A at ¶ 11b & c.  

The Defendants have not completed the remedial investigation and 

the Department has not received a RIR or a RAR.  Verified Complaint 

at ¶ 32.   

The protection of the groundwater and neighboring property in 

this overburdened community, and therefore the public health and 

the environment, necessitate that Defendants comply with the 

entirety of the Compliance Schedule of the ACO, including by 

completing the remedial investigation and notifying the Department 

of same, and the Court should order Defendants to do so. 

B. THE COURT SHOULD ENFORCE THE ACO AND ORDER DEFENDANTS 
PAY THE DEMANDED STIPULATED PENALTIES. 

 
The ACO in this matter has a built-in enforcement mechanism 

in the form of stipulated penalties.  Paragraphs 14 through 18 of 

                     
1 The Spill Act empowers the Department to institute an action in Superior Court 
for injunctive and other relief for any violation of a Department Order issued 
under this Act.  N.J.S.A. 58:10-23.11u(d).  
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the ACO set forth that Defendants shall pay stipulated penalties 

to the Department for failure to comply with the enforcement 

compliance schedule of the ACO, among other provisions.  Exhibit 

A at ¶ 15.  Pursuant to the ACO, Defendants agreed to “pay 

stipulated penalties in the amount of $1,000 per day to the 

Department for failure to comply with any provision of this 

Administrative Consent Order.”  Id. at ¶ 14. 

In the present matter, Defendants are in violation of the ACO 

for failing to complete a remedial investigation and submit a RIR 

by March 1, 2020, and for failing to complete a remedial action 

and submit a final RAR by February 28, 2022.  See Verified 

Complaint at ¶ 34.  Plaintiff therefore requests that the Court 

impose the demanded $36,000 stipulated penalty against each 

Defendant consistent with the stipulated penalties provisions in 

the ACO. 

C. THE COURT SHOULD REQUIRE DEFENDANTS TO PAY ALL 
OUTSTANDING REMEDIATION FEES. 

 
Under the ACO, Defendants agreed to “pay, by the due date 

printed on any invoice, annual remediation and/or oversight costs, 

pursuant to N.J.A.C. 7:26C-4.9”. Exhibit A ¶ 13. Defendants have 

failed to pay all annual remediation fees invoiced by DEP as 

required pursuant to N.J.A.C. 7:26C-4.9(a). Tinoco Cert ¶ 17.  

Annual remediation fees are assessed to persons responsible for 

conducting remediation at a contaminated site as required by 
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N.J.A.C. 7:26C-4.3. Id. Defendants owe $6,840.00 for 2024, 

$3,260.00 for 2022, $3,260.00 for 2021, $6,520.00 for 2020, and 

$3,150.00 for 2018.  Tinoco Cert. ¶ 18.  Therefore, Defendants 

owes a total of $23,815.00 in annual remediation fees, and the 

Court should require the outstanding fees be paid. Id.   

CONCLUSION 

For the foregoing reasons, DEP respectfully requests the 

Court enter an order granting the relief sought in the Order to 

Show Cause and Verified Complaint, and such other relief as the 

Court deems appropriate. 

Respectfully submitted, 
 

MATTHEW J. PLATKIN 
ACTING ATTORNEY GENERAL OF NEW JERSEY 
 
 
 

By: /s/Peter Sosinski 
Peter Sosinski 
Deputy Attorney General 

 
DATE: April 24, 2024 
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