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MarcH 9, 1954,
Hon. ArcHiBALD S. ALEXANDER
State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION—1954 No. 1

DeEArR TREASURER ALEXANDER:

You have requested our opinion as to whether the Director of the Division of
Purchase and Property, hercinafter called the Director, has the power to secure a:
performance bond on a contract for building construction at Rutgers University, to’
select the surety company and to pay the premium for the bond.

Rutgers University advertised for bids for the construction of a new library
building. The bidders were furnished with a set of specifications, and the contract sub-
sequently executed the successful bidder was made subject to the specifications. '
Through inadvertence the specifications provided, inter alia, that the successful bidder

"should; within ten days after éEcepxan_ce of his bid, “qualify for” a performance bond to

be paid for by the “Owner.” The “Owner” is defined in the contract as the Trustees
of Rutgers University for themselves and on be}]alf of the State. The successful bid
was exclusive of the cost of a performance bond according to the affidavit of the
contractor.

It is our understanding that the provision with respect to the performance bond
in the specifications is a departure from the policy adopted by the Division of.
Purchase and Property pursuant to Formal Opinion No. 27 of September 4, 1951. -
We have reviewed Formal Opinion No. 27 and conclude that, to the extent that
it states that the Director lacks the power to select the surety company for a
performance bond and to pay the premium therefor, the opinion is héreby with-
drawn. :

By statute, the Director is in charge of erection and alteration of State office
buildings in the City of Trenton (N. J. S. A. 52:27B—64) and of State institutionai
buildings except for State Board of Education buildings (N. J. S. A. 52:18A—19.2),
with the power to award contracts. v

The Director has a statutory duty to maintain insurance wherever necessary
to safeguard the interest of the State. N. J. S. A. 5227B—62 provides:

“The director is hereby authorized, and it shall be his duty, after con-
sultation with the heads of State departments and agencies, to purchase and
secure all necessary casualty insurance, marine insurance, fire insurance,
fidelity bonds, and any other insurance necessary for the safeguarding of the
interest of the State. He is hereby authorized, subject to the commissioner’s
supervision and approval, to establish, in the Division of Purchase and
Property, a bureau to administer a centralized system of insurance for all
departments and agencies of the State Government.”

- It should be noted that fidelity bonds are listed with.types of insurance in the’
statute -supra. .
Subtitle 3 of Title 17 of the Revised Statutes covers the general subject of
insurance. Chapter 31 of this subtitle, R. S. 17:31—1 ef seq., deals with surety
bonds required or permitted by law., R. S. 17:31—1 provides:

(1)
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“Any bond, undertaking, recognizance, guaranty or othgr obligatiou.re-
quired or permitted to guarantee the performance of an)t act, duty or obliga-
tion, or the refraining from any act, required or pem.u'tted., by law, or the
charter, ordinances, rules or regulations of any mu{ucxpahty, board, bo_dy,
organization, court or public officer, to be made, given, tenderefl or filed
with surety or sureties, may be executed by any con}p'any_authonzed un‘c‘le'x;
the laws of this state to carry on the business specified in paragraph “g

i :17—1 of this title.” )

onh:::tlicsmija}thority elsewhere in the Revised Statutes for the execu.tlon of a
surety bond either required or permitted by law except by a c9mpanydwhxc2 n;eets
the specifications of R. S. 17:31—1. Only 2 company a:tk’xyonzed un er.lt7‘e1 aws
of the State to carry on a business specified in pa'ra.g_ra;il} g" qf R. S. 17% .3»1— 1ca.n
validly execute such bond. The use of the permissive “may” in R. S. 17:31— s
of no significance. The use of “shall” would be nugatory as applied to the execution
of a surety bond permitted, but not required, by any law.

R. S, 17:17—1 (g) (N. J. S. A.) provides as follows:

«17:17—1. Kinds of insurance _
“Ten or more persons may form a corporation for the purpose of

making of any kinds of insurance, as follows: . . . . N

“g, Against loss from the defaults of persons in positions of tn;st,
public or private, or against loss or damag.efo‘n account of x}eglect orb‘brzac kesr.

of duty or obligations guaranteed |_>'y the insurer; and agamst.lo:%s y fan s,

bankers, brokers, {inancial or moneyed corporations or assocxatnor:is_, of any

bills of exchange, notes, checks, draits, acceptances of drafts, b_on s, ]:e{:ll'm_
ties, evidences of debt, deeds, mortgages, d.ocuments, gold or silver, uf.lond,l
currency, money, platinum and other precious metals, refined or1 unrefine

and articles made therefrom, jewelry, watches, n.ecklaces, brace! e'ts, g;ems,

precious and semiprecious stones, and also aga_nnst loss. rftsultmfg. rom

damage, except by fire, to the insured’s premises, iurmshlt:lgs, ;xlt(l;res,
equipment, safes and vaults thdrein caused t.>y burglar.y, rob .ir?', 0 -.up;
theft or larceny, or attempt thereat! No such mﬂdemm{y mden.ml ying :lxgamsf
loss of any property as specified herein sha'll m@emmfy against the OSS'On

any such property oceurring while in the mail or in the custody orhpossessxo

of a carrier for hire for the purpose of tran:sportahon, exc.ept for the purpos:

of transportation by an armored motor vehicle accompanied by one or mor

;'}r::x:fl tg::r(::atute providing for the formq.tion_of insuran({:e co:r_:;::m(l,efscg;:f
classifying kinds of insurance is the stat‘u.tory auth?nty for thedci::ac A
panies- acting as sureties on bonds dcotndlttﬁgnesdtaffamst foss or- damag
of the breach of an obligation owed to .

In State v. Community Health Service, Inc., 129 N. ].. L 427 S{E %A{" ;9‘(1)31)i:
the former Court of Errors and Appeal§ z_xpprovgd the.oplmon. of Ol‘r.haﬁi ‘;dopted
phant, sitting as Supreme Court Commissioner, in which Justice flp ant adopis
a definition of insurance which is broad enqugh té encompass per 0;121(1) N ] Eq.
Tn his opinion he referred to the statement in Moresh v. Olgzgan;hat “ 'cox;tract.
534 549 (Ch., 1936), rev'd. 122 N. J. Eq. 388 (E}. & A, 1937), | contract
whi,ch for a consideration, undertakes t:) do ma:tyhtihx:;gin()ﬂ::l:ic?a& etoﬂﬁ:g B s

tion or injury to som t ther 1
;oxgz{erigtnisth:o? e;trczfltract- of ir]xsmyance.'-’ With respect to this definition, Justice

Oliphant said, 129 N. J. L. at 429:

ATTORNEY GENERAL 3

“This pronouncement was apparently based on the definition of in-
surance as contained in 32 C. J. 975 & 1; ‘broadly defined, insurance is a
contract by which one party, for a compensation called the premium,
assumes particular risks of the other party and promises to pay to him or
his nominee a certain ascertainable sum of money on a specified contingency.’

“Tested by this rule the business of the defendant is not that of in-

- surance, but I believe the definition therein contained is too narrow. I prefer
that found in the Mass. Gen. Laws 175, S2. It is ‘an agreement by which
one party for a consideration promises to pay money or its equivalent or to
do an act valuable to the insured upon the destruction, loss or injury of
something in which the other party has an interest.” Of this definition, the
Massachusetts Supreme Judicial Court has recently said, in Attorney-Gen-
eral, ex. rel. Monk v. Osgood Co., 249 Mass. 473. ‘This statutory definition
does not differ in any essential from the common-law definition.””

Aetna Casualty & Surety Co. v. International Re-Insurance Corp., 117 N. J.
1iq. 190 (Ch. 1934), also reinforces the construction that the Legislature intended
to classify surety bonds as insurance. ' .

" The Court of Chancery held that an obligee on a surety bond was a policy-
holder within section 10 of the Insurance Act of 1902 providing that the deposit
of securities with the Commissioner of Banking and Insurance by authorized
insurance compantes should be in trust for policyholders.

The opinion by Vice-Chancellor Buchanan states:

“An insurance policy is the formal written instrument in which the
contract of insurance is embodied; and a contract of insurance by a surety
or guaranty company, though in the form of a bond, is in fact a policy of
insurance and should be so construed.”

Referring to what is now R. S. 17:31—1 quoted supre, the Vice-Chancellor’s
-opiion concludes :

“Moreover, scction 46 of this act of 1902, provides that surety bonds
tnade by insurance companies incorporated thereunder and authorized to
carry on the business of insurance (indemnifying) against loss by reason
of breach of duty or obligation (specified in subdivision 7 of section 1 of
the act), shall be deemed and taken t{o be in full compliance with all quali-
fications prescribed by statutes under which the giving of such a surety
bond is required or authorized. This is an obvious rccognition of the fact
that such surety bonds (whether or not they be in cases where such bonds
are required or authorized by statute) are contracts of insurance against
loss by reason of breach of duty or obligation, and of the kind contemplated
by insurance companies organized under the act for the purpose of doing
the business specified in subdivision 7 of section J, and are ‘policies’ within
the meaning of that word in section 2. Section 47 requires that any such
insurance company, in order to be eutitled to the bencfits of the provision
of section 46, ‘must comply with all the requirements of the act applicable
to such company’—and assuredly sections 8 and 10 deal with one of such
requirements. All this further confirms the conclusion that thc holder of
such a surcty bond is a policy holder within the meaning of section 10.”

The statute (N. J. S. A. 52:27B-—62) empowering the Director to purchase
and secure any insurance necessary for the safeguarding of the interest of the
State is in pari maleria with the statutes in subtitle 3 of Title 17 dealing with
insurance. N, J. S. A. 52:27B—62 was enacted in 1944, while the applicable pro-
visions of Title 17 were enacted in 1902,

Because of the specific statutory authority, it is not necessary to consider the
Dircctor’s incidental powers in a matter related to State construction involving .

.a large prospective saving for the State.
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There is no basis in legal theory for a distinction between suretyship and
insurance in deregation of the plain language of the above statutes. Bz?th 'the surety
(see N. J. S. 2A:44—143 to 147) and the insure.r have primary obll.ga'tnon.s. That
the surety’s obligation js both joint and several is not a material distinction.

Inasmiuch as Rutgers University in respect to contracts for construction financed .

by the Trustees secures and pays for the p.erfor.mance bonds', the.re can be no
greater right in the contractor on Rutgers University construction fxrlnanced by the
State to choose his own bondsman than on any other State cpnstructxon. The con-
tractor does not contract with the surety company of his choice for a performance
bond to the Trustees of Rutgers as sole owner.

In view of the foregoing authorities, it is our opinion that the Director is
authorized to secure the performance bond, select the_sqrety company and pay
the premium for the bond out of the legislative appropriation for the construction
of the library at Rutgers University.

It is also our conclusion that the Director may legally coutinue the policy
zdopted subsequent to the issuance of Formal Qpinion No. 27 of September 4,
1951 which has been to permit the successful bidder to secure the performance
bond from any authorized surety company of his own selection and to pay the
-premium therefor. In such cases, the contracts executed by the contracting agency
and approved by the Director so provide and_ the cost of the perfo,rm.ance bon.d
35 presumably included in the bid. Under this procedure the State’s interest is

iully safeguarded without interference with the normal and desirable relationship .

between the contractor and the surety company and there is therefore no need for
the Director to exercise his authority to secure a performance bond.

Very truly yours,

Grover C. RICHMAN, JR,
Attorney General

By: Davip D. FurMaN
Deputy Attorney General
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January 20, 1954.

‘The Honorable The Members of the
State Investment Council

State House

Trenton, New Jersey

FORMAL OPINION—1954. No. 2.

You have requested my opinion as to the investment responsibility of the
Director of the Division of Investment and the State Investment Council over cer-’

tain assets in the account of the Trustees for the Support of Public Schools, State of
New Jersey. '

I am informed by the Director of the Division of Investment that the assets
in guestion consist of the following:

Stocks—880 shares capital stock ($25.00 par value) Trenton Banking Company
1,355 shares capital stock: ($100,00 par’value) United New Jersey Rail-
way and Canal Company, and

Mortgage—on real estate transferred to Mrs. Marion T. Newbold, $5,000.00

Chapter 1, P. L. 1903 (R. S. 18:10—1 to 18:10—17), as amended, established
a board known as “The Trustees for the Support of Public Schools”, and vested
in the trustees investment responsibility over the funds entrusted to this board, for
the support of public schools “arising from appropriations made by law, or which
may arise from gift, grant, bequest, or devise.” (R. S. 18:10—1).

In connection with this fund, Paragx_‘aph 2 of Section IV of Article VIII of
our new State Constitution, provides as follows:

“The fund for the support. of free public schools, and all money, stock
and other property, which may hereafter be appropriated for that purpose, or
received into the treasury under the provision of any law heretofore passed
to augment the said fund, shall be securely invested, and remain a perpetual
fund; and the income thereof, except so much as it may be judged expedient
to apply to an increase of the capital, shall be annually appropriated to the
support of free public schools, for the equal benefit of all the people of the
State; and it shall not be competent for the Legislature to borrow, appro-
priate or use the said fund or any part thereof for any other purpose, under
any pretense whatever.”

The general functions of the trustees of this fund were the subject matter of an
opinion by our Court of Errors and Appeals in the case of The American Dock and’
Improvement Company, et al. v. The Trustees for the Support of the Public Schools,
<t al, 35 N. J. Eq. 181. In this case Mr. Justice ,Depue,‘speaking for the Court said:

“The property in the fund set apart for the support of the public
schools is by law vested exclusively in the trustees fo hold on the trusts
declared by the statute. They are made custodians of the fund, free, by’
constitutional provision, from even the control of the Legislature, except
in the designation of the mode of application to the support of public
schools.” :

See also The Trustees for the Support of Public Schools v. The Oit and Brewer .
Compony, ct al, 135 N. J. Eq. 174, :



6 : OPINIONS

Section 170 of Chapter 1, P. L. 1903 (2nd Sp. Sess.), as amended, (R. S.
18:10-8) provides that moneys belonging to the school fund shall be invested by
the trustees in bonds of the Uiited States, of the State ¢f New Jersey, or of
any county or municipality of this State; and further provides that interest on
such bonds shall become a part of the income of the school fund.

The State Investment Council and the office of the Director of the Division
of Investment were established by Chapter 270, P. L. 1950 (R. §. 52:18A—70 to
52:18A—94 inc.). Section 9 of this act (R. S. 52:18A—87) vested in the Director
of the Division of Investment ‘“the functions, powers and duties vested by law
in . . . the trustees for the support of public schools, of, or relating to, investment
or reinvestment of moneys of, and purchase, sale or exchange of any investment
or sccurities of or for, any funds or accounts under the control and management of

”

such agencies . . .".

In view of the provisions of the statute last cited, it is my opinion that 'th'e
provisions of Scction 9 of Chapter 270, P. L. 1950 vesl in the Director of the Divi-
sion of Investment, investment responsibilty over the specific assets referred to in

this_letter. .
‘In connection with the $5,000 mortgage that is part of the assets, I note the

provisions of Chapter 18, P. L. 1953 (R, S. 18:10—2) that requires the Tl:ustees to
foreclosc whenever the interest on bonds secured hy mortgages shall remain unpaid
{or six months. It is my opinion that your responsibility is solely that touching upon
the investment, and reinvestment, of moneys, and the purchase, sale or 'cxchange of
other assets of the Fund, and neither you, nor the Investment Council, have any
responsibility for directly supervising the status of this mortgage, or enforcing any
default.

Very truly yours,
GrovEr C. RICHMAN, JR.
Attorney General

By: Danir. De Brier
Deputy Atterney General

ddb;b

Freruary 2, 1954,

Hon. CuarLes R. ErbpMaN, jr.

Commissioner, Department of Conservation
and Economic Development

520 Hast State Strect

Trenton, New Jersey

FORMAL OPINION 1954—No. 3.

Lrar COMMISSIONER :

You have rcquested a formal .opinion as to the legal authority of your Dcl_)ar‘l‘-
ment, with respect to lands helow low water mark in the Delaware River within
the so-called twelve-mile Delaware Circle, (1) to make riparian. grants and (2) to
issue ‘licenses and fix a charge for ‘the dredging of hottom material pursuant to

R S, 12:3:22,

"ATTORNEY GENERAL i

As you have noled, the decrece of the United States Supreme Court entered
June 3, 1935 in the Delaware boundary case (N. J. v. Delaware, 295 U. S. 694) fixed
the boundary within the Delaware Circle at the mean low water Jine on the New
Jersey side of the Delaware 'River yand this decree was made without prejudice to
the rights of either siate under the Compact of 1905, which was enacted in New
Jersey as R. S. 52:28—34, et seq. The Compact provides generally for the service
of civil and criminal process by either State upon any portion of the Delaware
River, for the common “erijoyment’ of {ishing rights throughout the waters of said
river between the fow waler marks on each side thereof, and for riparian jurisdic--
tion, This Jast item is covered by Article V11, which reads as follows:

“FEach state may, on its own side of the river, continue 1o exercise riparian

jurisdiction of every kind and nature, and to make grants, leases and con-

veyances of riparian lands and rights under the laws of the respective states.”

(L. 1905, c. 42, Art. VII, p. 71.) :

Article VIII of the Compact reads:

“Nothing herein contained shall affect the territorial limits, rights or juris-

diction of either state of, in or over the Delaware River, or the ownership

of the subaqueous soil thereof, except as herein expressly set forth.” (L.

1905, c. 42, Art. VIII, p. 71.) . (.

In my opinion, the State of New Jersey has by virtue of Article VII the
complete and exclusive right to make grants and leases of riparian lands below-
Jew water mark on its side of the river.

In the first place, as was observed in the opinicn of the United States Supreme:
Court in New Jersey . Delaware, 291 U, S, 361, the State of Delaware has appar-
ently never claimed to own the shorc between high and low water mark on the

. New Jersey side; that part of the shore has always belonged: to the State of New
- Jersey. State v. Jersey Cily, 25 N. J. L. 525, 527. Since New Jersey owned to low

water mark in any event, the Article (VII) granting to each State the right to
continue to exercise riparian jurisdiction of cvery kind and nature and to make
grants and lcases of riparian lands under its own laws would have had no meaning
or purpose unless it applied to lands below the low water mark. An act of the
Legislature should be so construed that, if it can he prevented, no part thereof shall.

- be superfluous, void or insignificant. Stcel v. Freeholders of Passaic, 89 N. J. L.
609, 612; Ford Motor Company v. New Jerscy Dept. of Labor and Industry, 5 N. J.
. 494, 500. - '

In the next place, I am informed that two grants of land below low water
mark were made by the predecessor of your Navigation Bureau before the Com-
pact of 1903 was cntered into. It was also noted in the opinion of the Subreme
Court in the Delaware boundary case (291 U, S. 361, 375) that the riparian pro-
prietors on the New Jersey shore had for many years exercised dominion over’

- the land below low water mark by building wharves and picrs out into the river,
.in accordance with licenses or privileges granted by the State of New Jersey.
: When the Compact provided in Article VII that New Jerscy on its own side of
“the river might “continue to exercise riparian jurisdiction of every kind and nature

and to make grants, etc.,” it obviously contemplated the continuance of the exercise
of riparian jurisdiction as theretofore, including the making of grants for lands

-below low water mark.

I am further informed that since the year 1905 thirty grants of such land
have been made by the State of New Jersey, and that no claim has been made by

_the State of Delaware of any right to malke riparian grants on the. New Jersey
:side of the river. The practical construction thus placed by the parties upon the

Compact  question, and adhered to by them for approximately fifty years, is en- .
titled 1o great weight. State v. Rogers, 56 N. J. L. 480, 646: Passarella v, Board
uf Commissioners, ¥ N. J. Super. 313, 320.
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A contrary view would require a riparian owner who desired to acquire riparian

Jands below low water mark to undergo the cumbersome procedure of applying first
to the State of New Jersey for a grant of the foreshore and then to the State of
Delaware for a grant of the land below low water mark. “We cannot attribute to
the Legislature a purpose so at variance with the common sense of the situation

when the langiuage used is susceptible of a construction in harmony with it
Township Committee of Freehold Township v. Gelber, 26 N. J. Super. 388, 391..

For these reasons we are convinced that by virtue of the Compact above referred
io, the State of Delaware has given to the State of New Jersey -the power to grant
npanan lands adjacent to the New ]ersey shore even though,:he tide.to. said lands
1s in the State of Delaware.

As to your authority to issue licenses and jix a charge for the dredging of
"bottom material below low water mark, [ am corifpelled to a diiferent conclusion.

As we have seen, Article VIII of the Compact provides that nothing contained
therein shall affect the rights of either State or the ownership of the subaqueous soil
in the Delaware River except as set forth in the Compact; and the only CXC&pllOna
made by.the Compagt to the jurisdiction of the State of Delaware over its territory in
the Delaware River are the service of civil and criminal process, the common
enjoyment of fishing rights, and the provisions of Article VII for the exercise of
“riparian jurisdiction of every kind and nature” and the granting of “riparian lands
and rights.” Dredging and removing material from subaqueous soil (other than
soil owned by a riparian proprietor) is not a riparian right, nor is the licensing of
such activity an exercise of riparian jurisdiction. The word “riparian” is derived
from the Latin word “ripa”, which means “bank”, and it is defined in Webster's
Dictionary as “pertaining to * * * the bank of a river”. Accordingly, the word
“riparian” ordinarily refers to the bank and not the bed of the stream, and ripariau
rights are generally defined as those which grow out of the ownership of tie
banks, rather thanr the beds, of streams. Gough v. Bell, 22 N. J. L. 441, 464; Romx
Ry. & Light Co. v. Loeb, 80 S. E. 785, 787, 141 Ga. 202; United Paper Board Co.
v. Iroquois Pulp & Pager Co., 123 N. E. 200, 202, 226 N. Y 38; cf. City of Paterson
v. East Jersey Water Co., 74 N. J. Eq. 49, 63, aft’d. 77 N. J Eq. 588.

Unlike the situation in respect to grauts, New Jersey has never underlakeu,
to issue licenses for dredging within the twelve-mile Circle. Moreover, R. S. 18:3—22
provides only for licenses to dredge or remove any deposits oi sand or other ma-
terial “from lands of the state” under tide waters. The lands below low water mark
within the twelve-mile Circle are not lands of this State, but lands of the State

of Delaware.

In view of the foregoing, I find no authority for your Department to exerciss

the power in question with respect to the lands under discussion.

Very truly yours,
Grover C. RICHMAN, JR.
Allorney General

By: Tuomas P. Cook _
Deputy Altorney General
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ApriL 15, 1954_.

Mr. GorpoN S. KEerR, DIRECTOR
'Divi:rio;z .of Investment

State House

Trenton, New Jersey

FORMAL OPINION 1954—No. 4

Dear Mr. Kerr:

You request the opinion of this office as to the jurisdiction of the Division of
Investment, Department of the Treasury, over the Unsatisfied Claim wund Judgment
Fund, established by Chapter 174, P. L. 1952 (N. J. S. A. 39:6—61 to 39:6--91,

incl.).

In 1952 our Legislature enacted a series of laws, one of which was the statute
above cited, for the general purpose of affording financial protection for persons
suffering bodily injury or death, or properiy damage, as the result ‘of motor
vehicle accidents caused by the negligence of others. Among these statutes are the
Motor Vehicle Security-Responsibility Law (Chapter 173, P. L. 1952—N. J. S. A.
39:6—23 to 39:6—57, incl.); Chapter 176, P. L. 1952 (N. J. S. A. 39:6—58 to
39:6—60) which provides for the apportionment of "he cost of the administration
of the Motor Vebhicle Security-Responsibility Law amuong certain insurance come
panies; the Unsatisfied Claim and Judgment Fund Law, referred to above; and
the Motor Vehicle Liability Security Fund Act (Chapter 175, P, L. 1952—
N. J. S. A, 39:6-92 to 39:6—104, incl.).

The Unsatisfied” Claim and Judgment Fund Law provides for the establishment
and maintenance of a fund, the principal sources of which are fees from persons
registering an uninsured motor vehicle in this State, fees from every other person
registering a motor vehicle in this State, and a percentage of the premiums written
by insurers issting motor&-«vehxcle llabxlxty insurance..

The fund is held in trust by the State Treasurer, to be disbursed under the
provisions of the Act, for the payment of certain unsatisfied claims and judgments
grising out of the ownership, maintenance, or use of motor vehicles in this State. -

The responsibility of the State Treasurer in connection with the custody of this
fund, and the investment thereof, are set forth in N. J. S. A. 39:6—88 which reads
as follows:

“All sums paid to the director as Unsatisfied Claim and Judgment Fund

Fees and as additional charges against owners of uninsured motor vehicles -
shall be remitted to the treasurer within thirty days after the receipt of the

same. All sums received by the Treasurer pursuant to any of the provisions

of this act shall become a part of the fund, and shall be held by the Treasurer

in trust for the carrying out of the purpose of this act and for the pay-

ment of the cost of administering this act. Said fund may be invested and

reinvested in the satme manner as other State funds and shall be disbursed

according to the order of the treasurer, as custodian of the fund.”

1t will be observed from the statute above, that the State Treasurer is required
10 hold, ascustodian, the moneys constituting the Unsatisfied Claim and Judgment.
Fund, for a particular use,
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With reference 10 moneys so held, Chapter 148, P. L. 1944 (N. J. S. A. 52:18—
25.1) provides;

“In any case in which the State Treasurer holds moneys of the State under
a requirement that said moneys be held for a particular time or be held for
a particular use, he may invest such moneys in bonds or notes of the
United States until such particular time has arrived or until such time as
said moneys are required to be applied to the particular use.”

The 1944 restriction placed upon the State Treasurer by Chapter 148, P. L.
1944 supra, as to the type of investments which he may make with moneys held
for a “particular time”, or for a ‘particular use”, was removed by the provisions
of N. J. S. A. 52:J8A—86 (Chap. 270, P. L. 1950, as amended by Chap. 272, P. L.
1952). This statute trausferred the functions, powers and duties relating to the

investment of such moneys from the State Treasurer to the Director of the Divi--

sion of Investment, Department of the Treasury: and another section of the same

_statute (N. J. S. A. 52:18A—=89, as amended) authorized the Direclor of the:

:?Division of Investment to invest such moneys in obligations of the United States,

-and, subject to the authorization or approval of the State Investment Council, in
savings-bank legals, in certain industrial obligations, and in certajn Canadian gov-
cernmental and provincial obligations.

Inasmuch as moneys constituting the Unsatisfied Claim and Judgment Fund are
held by the State Treasurer for the particular uses set forth in the statute establish-
ing that Fund, it follows that investment functions and duties relating to such fund
are transferred to the Director of the Division of Investment by the specific reference
‘to Chapter 148, P. L. 1944, contained in Chapter 270, P. L. 1950, as amended and
supplemented, and that the Director of the Division of Investment and the Investment
‘Council are to exercise, in connection with this fund, the responsibilities and duties
vested in them by Chapter 270, P. L. 1950, as amended and supplemented.

In other words, as we yiew the matter, that portion of N. J. S. A. 39:6-83
requiring that the Unsatisfied Claim and Judgment Fund “be invested and reinvested
in the same manner as other state funds” means that such Fund is to be invested and
‘reinvested in the same manner as any other funds held by the State Treasurer, for a
“particular time” or for a “particular use.”

Your second question inquires as to whom is to accept, reject or modify the

investment recommendations of the Director of the Division of Investment, assuming
the investment jurisdiction of the Director of the Division of Investment over the
Unsatisfied Claim and Judgment Fund.
» Chapter 270, P. L. 1950, as amended and supplemented, vests in the State Treas-
urer the power to accept or reject any investment, reinvestment, purchase, sale, or
exchange proposed to be made by the Director of the Division of Investment in
‘connection with moneys being held by the State Treasurer under Chapter 148, P. L.
1944, namely, for a “particular time” or for a “particular use.”

Yours very- truly,
Grover C. RLCHMAY, J&
Attorney General.

By: DANIEL DEBRIER,
Deputy Atiorney General.
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FORMAL OPINION—1954. No. 5

Hon. Freoerick M. RauBINGER,
Lommissioncr of Education,
175 West State Street, Trenton, New Jersey.

Dear COMMISSIONER :

You have requested our opinion on two questions which arise when a town
school district with a population over 10,000, which has an appointed Board of
Education of five members, adopts a proposal to change the Board to an elected
one, pursuant to Chapter 100 of the Laws of 1951 (N.J.S.A. 18:7-52.1 et seq.).
The questions are (1) whether the number of members on the Board will automati-
cally increase to nine, and (2) if so, when and how will the additional mcmbers be

appointed or elccted.

In my opinion, the aforcsaid change from the appointive to the elective method
of inducting Board members does not affect the number which shall constitute the
Board. The answer to your first question, therefore, must be in the negative, where-.
upon your second question becomces academic.

The statute above cited sets forth. the procedure whereby an incorporated town
school district governed by Chapter 7 of Title 18 may determine whether the
members of the Board of Education shall be appointed or elected. Section 3 of thc
statute (N.J.S.A. 18:7-52.3) provides that if the voters adopt the proposition
(whether it be for election or appointment), the members of the Board ‘“shall there-

. alter be elected by the legal voters of the district at the regular school election to
" be held in said district, or appointed by the Mayor, as the case may be.” Scction

4 (N.J.S.A. 18:7-52.4) provides as follows:

“The members of the board of cducation in office in the district at the
time such proposition is approved shall continue in office until the expiration
of their respective terms of office bul their respective successors shall be
elected by the legal voters of the district, or appointed by the mayor, as
the case may be.”

This law makes no mention of a change in the numnber of board members,
nor is any procedure provided therein for effecting such a change in the cvent of
adoption of a new method of inducting members.

R.S. 18:7-4 slales that in each district there shall be a board consisting of nine
members, except as otherwise provided in Article 2 of Chapter 7 of Title 18. How-
ever, the number of board members in town school districts with a population over
10,000 has been fixed at five by R:S. 18:7-48 and 18:7-49 with exceptions not here
material. These last two sections were derived from Chapter 280 of the Laws of
1929, while R.S. 18:7-4 was derived from Chapter 1 of the Laws of 1903, Insofar
as the later gacts are repugnant to the earlier, the later repealed the earlier to the
extent of the repugnancy. Bruck vs. Credit Corporation, 3 N. J. 401, 408 (1950).
Moreover, where there is a conflict between a provision of a general statute and a
provision of a later statute relating to the same subject matter in a more minute
and definite way, the later statute will prevail over the general statute and will be
considered an exception to the latter. Hackensack Water Co. vs. Division of Tax
Appeals, 2 N.J. 157, 165 (1949) ;Monte vs. Milat, 17 N.J. Super., 260, 267 (1952).
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-The number of board members can apparemtly be increased from five to seven
by the procedure set forth in the last two paragraphs of R.S. 18:7-9, -as. amended.
which also authorizes an increase from three to five or from three to seven. I can
find no authority in the law for an increase beyond seven. The presence of Section
18:7-9 indicates that if the legislature had intended to provide for an increase in
number to nine, whether or not in connection with an election under 18:7-52.1, such
an intent would have been manifested in express language. The absence of any such
provision requires, in my opinion, the answer above given,

‘Very truly yours,

Grover C. Ricriman, Jr,
Attorney General,

By : Tfrom'As- P. Coox,
Deputy Attorney General.
TPC:]JC

May 26, 1954.

ConsoLipaTep PoLicE anp FIREMEN'S
Pewnsion Funo ComwmIssIon,

State House,

Trenton, New Jersey,

Attention: HoN. ARCHIBALD S. ALEXANDER.
FORMAL OPINION—1954. No. 7

GENTLEMEN :

You have requestéd our opinion concerning the scope of the statutory function
conferred upon the commission by the phrase “and the commission concurs therein”
as contained in the last sentence of R.S. 43:16-2, as amended, with respect to an
application for reinstatement, . .

It is our understanding that there is pending before the commission the appli-
cation of a retired member of a municipal fire department who was retired for
disability on August 28, 1950 at the age of 51 years after having served as fireman
for 31 years. The disability for which the employce was retired was “general poor
health.” Recently, on March 19, 1954, the employce filed an application sceking
reinstatement to his job in the Fire Department. His present age is 55. The
municipal Fire Department has indicated that there is available the job of assistant
mechanic in the Fire Department in which the individual would be employed should
he be reinstated. Two physicians have certified that the individual is physically
capable of performing limited physical activities and that they have been given to
understand that the job of assistant mechanic is-such a job. -

It is our opinion that the statutory language in question confers upon the com-
mission the quasi-judicial function of making an independent determination that the
. applicant is, or is not, “fit for his usual diity ‘or any other available duty in the
department which his employer is willing {6 assign to him” and that such a finding
- must be based upon record evidence submitted to the commission which must include,
at least, the report of not less than a majority of the physicians or surgeons referred
“to in earlier paragraphs of R.S. 43:16-12, as amended. The record should also con-
tain evidence to the effect that the employee's usual duty is vacant or available or
that there is other available duty to which tlié¢ employer is willing to assign the’
former employee should he be reinstated. =T e
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R.S. 43:16-2, as amended, sets forth a comprehensive scheme for retirement
of police and firemen, members of police or fire departments in municipalities which
have adopted the provisions of the act, for permanent disability received either while
on duty or not. )

En_titlement to retirement pursuant to this section is made to depend upon the
fietermmation of the commission, on the basis of medical evidence, that an applicant
is unfit for the performance of his usual duty or such other duty in his department
whic.h his employer is willing to assign him. The stafute provides that the com-
mission may require subsequent periodic physical examinations, of those who are
under fifty-one years of age and who retired for physical disability, in order to
asc_crtain whether or not the disability for which the employee was retired still
exists. Failure of the employee to submit to such physical examination or to relurn
to work upon the determination of the commission, on the basis of medical evidence
'thal‘: he is physically able to perform either his former usual duties if such be
2v§llable, or such other available duties in the department which his er'nployer shall
assign to him, results in a discontinuance of pension payments,

Tl)e statute also provides, in the last sentence, that “any pensioner” may apply
’f(_)r. reinstatement when he is “of the opinion that he has recovered from the disa-
bility which existed at the timic of his retirement.” This provision must be construed
to include those who are over fifty-onc years of age as well as those who are under
that age. This sentence then provides:

"

. and if it be found by the physicians or surgeons or a majority of them
that he be fit for his usual duty or any other available duty in the department
which his employer is willing to assign to him and the commission concurs
lherei_n then he shall be reinstated thereto, if such be available, at the salary
prevailing for the position at the time of his reinstatement and thereupon
his pension payment shall cease.” :

~ The apparent policy of the statute, though evidencing an intent to bestow pen-

sion benefits upon police and firemen suffering permanent disability, is to curtail
such disability pensions when the retired employee becomes physically able to per-
form either his former job or such other available job in his departmeut which his
-emplgyer s willing to assign to him and thus relieve the rcticement fund of the
burden of pension payments.

In applying R.S. 43_:16-2, as amended, the commission, as an administrative
agency creatgd by the legislature, has as its primary function the duty to carry into
cffect the will of the legislature. See Rosenthal v. State Employeces’ Retirement

-System, 30 N.J. Super. 136 (A.D. 1954). In making determinations pursuant to the

power conferred upon it by statutc the commission is exercising a quasi-judicial
power_aqd not a ministerial or ecxecutive power. McFeeley v. Board of Pension
Comunissioners, 1 N.J. 212 (1948). Although an administrative agency exercising

“quasi-judicial functions is normally entitled to employ administrative discretion, such

an exercise of discretion is circumscribed by the statutory policy and the evidence

before the agency so that a reviewing court may ascertain whether the determina-

tion of the agency has support in the record and whether it is arbitrary or capri-

-cious. In re Plainficld-Union Water Co., 11 N.J, 382, 395 (1953).

It is therefore necessary that in making a determination in the instant case as

“to whether the commission concurs in the factual determination .of the physicians

that it_basc such a .determination on findings which are supported by the.record
before it. Pennsylvania R. Co. v. Department of Public Utilities, 14 N.J. 411 '(-195'4)
Mclecley v. Board of Pension Commissioners, supra, S
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Prior to the adoption of the Constitution of 1947_1]1.e New ]ersey'courts qegu-
larly reviewed determinations of pension fu'nd commissioners concemm]g emp oye;
éligibility for retirement pensions in prerogative writ acn_ops ‘an_d. {requent g ;;tla_vxhewe
the record on which the commissioners had t')as‘ed their decisions. In Schlis esv.
Firemen's and Policemen’s Pension Fund Commission, 133 N.J.L. 249 (Sup. Ct. 1945),
and Beronio v. Pension Commission, 130-N.J.L. 620 (E. & A. 194.3), th; cour}:s
granted applications for mandamus to compel the boards to grant pensions where tde
boards had thought they had discretionary power to ,refusg 'the ptznsxons on grounds
other than those contained in the statutes. In Seleg v. Fzrc‘mens and Pt.)hcenm:1 s
Pension Fund Commission, 119 N.J.L. 266 (Sup. Ct, 1938)., the court re_v:ewed the
medical evidence and agreed that the employee was not entitled to a pension.

Under our present Constitution and court rule's the procedure for review oi
similar administrative .action by a state administrative agency would.’be 8I:)y a(I;pe;t
to the Appellate Division of the Superior Court pursuant to R_ule 4}.188}, an ’;he
court pﬁrsuant to Rule 4:88-13 would al_so have power to_review the czlzc(tis. :
principles of law recited in the pre-1947 cases, that the pension _fund‘ boar. loesdnit))
have discretionary power to deny a pension where the factuz}l situation (hﬁc ose ; y
the record satisfies the statutory requirements, _woyl.d remain applicable in such a
‘review unless modified by statute or subsequent judicial decisions.

: i foregoing, it is our conclusion that the commission must make
its dIeltle:x:i:lvat(i)fmt}:; thebbasii, of the medical evidence in t.he recor(.l and such otl};r
facts in the record as are relevant to the iss.ues beff)re it. The issues before Lh e
commission are: (1) whether the employe.c is physically fit (?) 19 perform is
usual duty or (b) any other available duty in t‘he department wh1§h his em;{)loyef‘fs‘
willing to assign to him, and (2) whether (a) h_ls usual duty is av_allab']e‘or (b) “:f'”“
is another available job in the departme-nt .which the employer is w111mg.to‘ ass:y (;
to him. Evidence with respect to such issues should be before thF commission an

_ the determination of the commission must be supported by such evidence.

Very truly yours,
Grover C. Rrcuman, Jx,
Attorney General,

By : WirLiam P. Reiss,
Assistant Altorney General.

GCR:WPR :kms
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February 18, 1954,

Hox. FrepErICK M. RAUBINGER,
Conunissioner of Education,
Trenton, New Jersey.

FORMAL OPINION—1954. No. 8

1eArR COMMISSIONER:

You have requested an interpretation of Section 13 of the Municipal Plauning
Act (N.J.S.A. 40:35-1.13; Ch. 433, P.L. 1953), regarding the jurisdiction of a
planning Loard over a school construction project. The pertinent portions of that
section read as follows:

“Whenever the planning hoard after public bearing shall have adopted
any portion of the master plan, the governing body or other public agency
having jurisdiction over the subject matter, before taking action neccssitating
the expenditure of any public funds, incidental to the location, character or
extent of one or more projects thereof, shall refer action involving such
specific project or projects to the planning hoard for review and recom-
mendation, and shall not act thercon without such recommendation or until
forty-five days after such reference have elapsed without such recommenda-
tion. This requirement shall apply to action by a housing, parking, highway
or other authority, redevelopment agency, school board, or other similar
public agency, Federal, State, county or municipal ¥+

“Whenever the planning board, pursuant to this act shall have made a
recommendation to another body, such recommendation may he overridden
only by a majority of the full membership of such other body. Where the
hody which shall have overridden a recommendation of the planning board
s a municipal body or agency, the action of such body shall not hecome final
until the governing body of the municipality shall, by majority vote, approve
its action in overriding the recommendation of the planning board.”

Yeur specific question is whether the action of a board of education in over-
viding a reccommendation of the planning board is final, or whether such action shall
not become final without the approval of the governiyg body of the municipality.,

In my opinion, the action of a hoard of education in overriding a recommendation
of ‘the planning board, pursuant to the ahove quoted statute, is final. The velo power
of the governing hody obtains only where the body which has overridden a recom-
mendation of the planning board is “a nmumicipal body or agency.” A school board
is pot a municipal body or agency, within the meaning of the statute in question.

Scction 2 of the statute (N.J.S.A. 40:55-1.2) defines “mumicipality,” as used in
this act, as meaning “any city, bhorough, town, township or village.” Since the word
“municipal” as used in Scction 13 obviously refers to municipalitics as defined in the
act, it does not refer to school districts. The design of section 13 is that a body or
agency which is subordinate to the governing body of a municipality should not,
without the concurrence of the governing body, overrule the recommendation of its
planning board. A school board, lhowever, 1s itself an autohomous governing hody,
most of whose powers are exercised independently of the municipal authorities.

The distinction between municipalities and schools districts has been judicially
recognized in connection with the Municipalities Act of 1917, which was incorpo--
rated in Subtitle 3 of Title 40 of the Revised Statues. Section 1 of that Act (R.S'-
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40:42-1) again defines the term “municipality” as meaning and including “city,
town, township, village, borough, and any municipality governed by .a board of com-
missioners, or improvement commission.” In Horton v. Board of Education of 07_’a_dell,
6 N.J. Misc. 963, Justice Parker of the old Supreme Court held that “The Mumcxpa.l- ’
ities Act plainly does not include school boards; its scope is . carefully deﬁ_ned in
section 1 of article 1, and the phrase “governing body" is similarly defined in sec-
tion 2. In neither is there any ‘mention of a school district or board of education.”
(p. 964). It seems equally clear that a school board is not a municipa'l body or
agency within the meaning of-the Municipal Planning Act of 1953, part;_cular]y in
view of the similar definition of “municipality” in both of the Acts mentioned.

= Yours very truly,”

Grover C. RICHMAN, ]JRr,
Attorney General,

By : Tunomas P. Cooxk,
: Deputy Attorney General.
tpe;d

April 7, 1954.
Hon. WuLiam J. DEARDEN, Direclor,
Division of Motor Vehicles,
State House,
Trenton, New Jersey.

FORMAL OPINION—1954. No. 9

DEAR Sir:

We have a request for an opinion on the question whether a dealer licensed with
an established place of business may under the same license operate branch agencies
at different addresses.

It will be noted that the only statute with reference to this particular question

is contained under Title 39, Motor Vehicles and Traffic Regulations, Chapter 10,

which deals with purchase, sale and transfer of motor vebicles. R.S. 39:10-3 specii-
ically provides for the interpretation of this chapter, to wit:

“This chapter shall be so interpreted and construed as to effectuate its
general purpose to regulate and control titles to, and possession. of, all motor
vehicles in this state, so as to prevent the sale, purchase, disposal, possession,
use or operation of stolen motor vehicles, or motor vehicles with fraudulent
titles, within’ this state.” S
This particular statute has been construed by our .courts in the case of Chaiet v.

‘City of East Orange, 136 N.J.L. 375, (Sup. Ct. 1947), and the Court states in part:

“Licensing of automobile dealers by the Commissioner of Motor Vehicles
was a means of regulating the title, possession, sale and purchasc of motor

”

vehicles . . . %

We have noted the foregoing ohservations so as to establish a basis for t'he
determination-of the Legislature’s intention relative to licensing of dealers as applied
to the question before us. : :

T TR R T
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R.S. 39:10-19, as amended, provides:

“No person shall ‘engage in-the business of buying, selling, or dealing in
motor vehicles in this State unless he is authorized to do so under the provi-
sions of this chapter. The Commissioner may, upon application in such form
as he prescribes, license, any, proper person as such dealer . .. .”

R.S. 39:10-4 providess:.».> ¢

“The enforcement of this chapter shall be entrusted to the Commissioner,
and he may make rules and regulations necessary in his judgment for the
administration and enforcement thereof n addition thereto but not incon-
sistent therewith.”

R.S. 39:10-19, as amended, {urther provides that
"o kA license fee of $100.00 shall be paid by the applicant not licensed

at the time of the effective date of this amendment which shall be renewed

on the dealer’s application from year to vear thereafter without payment of

a renewal fee AHrres” ' .

»

It is interesting to observe that nowhere in these statutes does the Legislature
make any reference to the licensing of sites from anyone for the conduct of a business.
The reference is strictly confined to the term ‘dealer.” It is further observed that
the statute is purely a regulatory -act concerned primarily with the purchase, sale
and transfer of motor vehicles insofar as title thereto is concerned and is not a
revenue producing measure as indicated by the fact that the license fee is paid

-only in the initial instance and is not required on renewal.

We have noted Formal Opinion 1953—No. 23, Theodore D. Parsons, Attorney
General, by John J. Kitchen, Deputy Attorney General, dated June 1, 1953, wherein
it is concluded: “No provision is made in this law authorizing the Director of the
Division of Motor Vehicles to permit or recognize the operation of branch agencies
at an address other than' the dealer’s address as designated by such dealer in his
application for a license.”” We cannot agree with this conclusion. It is -our opinion

.that the Deputy Attorney General in the opinion cited, swupra, placed undue and

unwarranted stress upon the term “branches.” This is in direct opposition to the
clear language of the statute which stresses instead the word “dealer.”

We f{urther note that nowhere does the statute in qugs}tion.indicate‘ that the
Legislature had any intention of concerning itself with the minute regulation of
dealers or places of business other than where titles to motor vehicles are concerned.

Indeed in R.S. 40:52-1 dealing with licenses and municipalities, the ILegislature
expressed itself therein as recognizing that regulation of used car lots was a local
voncern and empowered municipalities to license such businesses and regulate same
under their police power. o

The Court in Chaiet v. City of East Orange, supra, stated:

. whereas licensing of used. car lots by municipalities was directed
toward policing problems and recovery of commensurate revenues and hence
State licensing did not preclude exercise of the municipal power.”

We conclude, therefore, that-a dealer may operate branches under the origmas
license granted by the Director of the Division of Motor Vehicles subject to such
rules and regulations as the Director may establish without the necessity of securing -
a new license for any branch of his business. The Director of the Division of Motor
Vehicles may, under the power granted by this statute, rcquire that a licensed
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dealer notify the Director of acquisition of a branch, or branches, and that the
locations may be added to the original license in order to carry out _the reg-ulatqry
features of the act. We further conclude that t.he statute in quecstion deals with
the licensing of dealers and not with particular sites.

Yours very truly, _
Grover C. RricaMmax, Jr,
Attorney General.

By : AnoREw A. SALVEST,
Deputy Attorney General

GCR:AAS jaw

May 28, 1954.

Hon., Daniel Bercsaa,

State Commissioner of Health,
State House,

Trenton, New Jerscy.

FORMAL OPINION—1954. No. 10

Dear Dr. BERGSMA

You have requested our opinion 2s to whether your departent has jurisdicti'mr
to entertain and act upon an application by a municipality, under R.S. 40 :63-3, for
permission to crect or lay a trunk sewer main throu_gi} t\:vo other mumg:palmes to
« disposal plant presently maintained in a fourth municipality by the applicant.

In my opinion, the answer is in the afirmative, "

i i iti by a municipality was

A comprehensive scheme for the disposition of sewage v
established by Chapter 152, Article XXI, of the Hf)me Rule Act of 1917, now in-
corporated in Chapter 63 of Title 40 of the Revised Statutes. Section 1 of the

chapter (R.S. 40:63-1) contains 2 sweeping grant QI power to a {nt.:nic_ipa’l.{ty to
construct sewers and disposal works #githin or without the municipality” The

scction reads: o ] )
“The goventing body of cvery mumcapfahty may, by erdmance, provn_ic:
for and cause to be constructed within or wuhf:ut the spummpahty, any main
SCWer or SCwoers, lateral sewer oOr s5ewcrs, mtlerccptmg sewer O sewers,
storm sewer or sewcers, underground drain or drains, system ?f sewers, system
of drains, sysiem of sewers and drains, sewer outlets, d\tam ouglcis, filtra-
tion beds, sewage disposal works, sewage receptacles, pumping stations, or any
or all such improvements, and such other erectiouns, works, establ:shn_'tents
and Bxlures as may he required to provide proper sewerage and drainage
for the municipality ; and may use and occupy any streets, highways, alleys
ancd other public places, within or without the municipality, fpr such purposc
or purposcs, or any tidewater creek, or watercourse or portian thereof, .and
may acquire by purchase, gift or condemnation, aqd fake 'and appropriate
in the name of and for the municipality, any land or interest in land that may
he necded therefor, within or without the municipality.”
Section 2, however, rcquires the consent of such other municipality to any such
eperations within its borders, as follows: (R.S. 40:63-2) : ‘
“No work shall be undertaken, or land acquired, or any pubi!c street,
highway, alley or_ other public place occupied, or any sewer Or drain outlet,
or system thereof, filtration plant, sewcrage disposal works or receptacles

ATTORNEY GENERAL 19

acquired, occupied or used under this article in auy other municipality, with-
out the consent, expressed by resolution ,of the governing hody and of
the board of health of such other municipalily, upon application made there-
for in writing to each of them * * * ”

Then follows Section 40:63-3, which containg a grant of jurisdiction to your
department in this language: '

“In case of the refusal of the governing body and board of health
of any municipality to which application is made by any other mumicipality
for the location and erection of sewage works therein, or of the refusal of
either of them to grant permission therefor, or in case the goverding body
or the board of health of the munmicipality to which application is made,
shall fail 1o take final action therein within sixty days after the filing of the
application by the applying municipality, such municipality may at any time,
within thirty days after such refusal, or within thirty days after the expiration
of said period of sixty days, apply to the state department ol health, which
shall have power, after hearing the municipalities interested, to grant the
application for the erection of the sewage disposal works notwithstanding
the refusal of the application by the governing body or board of health of
the municipality ta which application was made, or failure to act as aforesaid,
upon being satished that the topographical and other physical conditions
existing in the applying municipality are such as to make the erection of
a sewage disposal works within its boundaries impracticable as an improve-
ment for the benefit of the whole applying municipality,” '

The question has been raised whether the words “sewage works” and “sewage
disposal works,” as used in the last quoted section, include a trunk sewer main, as
well as a treatment plant, disposal bed, or similar works. In my view, those terms
shoudd be construed here as including every part of the sewer system for which
the consent of other municipalitics is required under the preceding section (40:63-2),
j.e. any land to be acquired, any street or public place to be occupied, any sewer
or drain outlet, or system thereof, filtration plant, sewerage disposal works or
receplacles, A trunk scwer main clearly forms a part of a system of sewers or.drain
outlets within the meaning of Section 40:63-2. That and the succeeding section
should also be read in connection with the general grant of power in Section
40:63-1, which specifically mentions “any main sewer or sewers.”

The word "works” has frequently been used as a comprehensive term denoting
an entire plant, including all of the real estate, buildings, machinery and other equip-
ment used in the particular business. Tyrone (Gas and Water Co. vs. Borough of
Twrome, 299 Pa. 533, 149 A, 713, 716 (1930); Kern vs. Welz and Zerweck, 136
N.Y.S. 412, 416, 151 App. Div. 432 (1912) ; Barker vs. Portland Traction Co., 180
Ore, 586, 173 P. 2d 288, 296 (1946). The word is considered as the equivalent of
the word “plant,” and the term ‘“‘sewerage plant™ has been held to include constructed
sewer pipes, although not yet connected with any machinery or other, apparatus.
Brennan vs. Sewcrage and Waler Board, 108 La. 569, 32 So. 563, 569 (1902) ; see
also Poor vs. Town of Duncombe, 231 Towa 907, 2 N.W. 2d 294, 300 (1942),

In the light of these authoriies and in view of the two sections which precede
R.S. 40:63-3, that section plainly reveals a legislative intent to allow the state
department of health, in case of a refusal by another municipality, to grant an
application for the erection of any essential part of a sewer system therein if the
state department is satisfied that the topographical and other physical conditions
existing in the applying municipality are such as to make the erection of a sewage
disposal works within its boandaries impracticable as an improvement for the benefit
of the whole applying municipality.
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This brings us to another question, which you have also raised'—-whether the
impracticability resulting from such topographical and physical cquttions  may be
economic rather than purely physical. o

My answer is “Yes” but only where the financial hurden inv_o!irejd in such a
project would, as a result of such physicai conditiots, _he pro}}ibmve. The wc_;rd
“impracticable” has been defined as meaning "not practicable; incapable c:i- be;ng
performed or accomplished by the means employed or at command.” Securitv-First
National Bank vs. J. G. Ruddle Properties, 218 Cal. 435, 23 Pac. Z.d 106 (1933).,
citing Webster's International Dictionary. From the ecomomic point of view, it
means something more than expensive or inexpedient. As was said in State vs. Public
Service Commission, 339 Mo. 641, 98 S.W, 2d 699, 703 (1936) ), it means “impossible
or unreasonably difficult of performance,” rather than merely inexpedient. Whether
the point of unreasonable difficulty or financial impracticability has been reached
in anv particular case must be determined on the facts there presented.

Very truly yours,
Grover C. RicHMAN, JR,
Attorney General.

By : Tuomas P. Coox, - .
Deputy Atiorney General.

GCR:TPC :kms

June 11, 1954,

wWiiam F. Kewpy, Jr, President,
Civil Service Commission,

State House,

Trenton 7, New Jersey.

FORMAL OPINION—1954. No. 11
. Dear Mg, Ketry:

Your inquiry concerning the rights of disabled veterans under the Civil Service
Act presents two fact situations:

“Ip one of the cases, (A) the applicant had served more than ninety
days during the present Emergency and it was definitely ascertained that he
had contracted tuberculosis before the period of the Emergency was declared
and for which he was later qualified by the United States Veterans' Bureau
for compensation for a service connected disability. This applicant was con-
sidered by this Department as being a veteran because he had served more
than ninety days, but he was not admitted as a disabled veteran.

Tn another case, {B) the applicant was inducted into the armed forces
within ninety days of the termination of World War 1I but continued in such
service for over a year thereafter. At some time during this total period,
which cannot be definitely ascertained, said applicant suffered a service
connected disability and he was later qualified for a service connected dis-
ability. This applicant was also admitted as a veteran but not as a disabled
veteran,” ’

By the provisions of R.S, 11:27-3, as amended, “Veterans with a record qf-
disability “ incurred in line of duty, as herein defined in section 11:27-1 of this
Title,” who receive a passing rating in a competitive examination are placed at tho
top of the employment list. : C

e e

e
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. The -term.. “veteran. with a. record of -disability -incurred "in" line-of - duty” is
defined in.R.S. 11:27-1, as amended, as - - - - : :
* * % % any veteran as hereinafter defined who is eligible under the
United States veterans’ bureau qualifications for service-connected disa-
bility from World War or emergency service * * * '
The term veteran is also defined in R.S. 11:27-1, as amended, as
o "% % anysoldier, sailor, marine, airman, nurse or army field clerk, who
has, seryed in the active military or naval service of the United States * * *
in any of the following wars, * * * .

(10) World War 1I, * * * who shall have served at least ninety days
in such active service, * * *; provided, that any person receiving an actual
service incurred injury or disability shall 'be classed as a veteran whether or
not he has completed the ninety-ddy service as herein provided. o

(11) Emergency, at any time after’ June twenty-third, one thousand -
nine hundred and fiity, and prior to the date of. termination, suspension or
revocation of the proclamation of the existence of a national emergency
issued by ‘the President of the United States' on December sixteenth, one
thousand nine hundred and fifty, or date of termination of the existence of
such national emergency by. appropriate action of the President or the
Congress of the United States, who shall have served at least ninety. days -
in such active service, * * * ¥ * provided, that any person receiving an
actual service incurred injury or disability shall be classed as a veteran
whether or not he has completed the ninety-day service as.herein provided.”

The statute under consideration was interpreted with respect to another problem
in the case of Belfer v. Borrella, 6 N.J. Super, 557, 70 A. 2d 99 (Law Div. 1949).
aff'd. 9 N.J. Super, 287, 76 A, 2d 25 (App: Div. 1950) At.6 N.J. Super 561, the Court
said,

“ * * % Being mindiul that the.quoted section is found in the definition
portion of Title 11, Chapter 27, dealing with veteran preference in Civil
Service, it cannot be said that the Legislature inte£§ed these definitions to be
read and construed in the light of other statutes— they were set apart and
defined thusly to forestall any such interpretation. As said by Justice Perskie,
for the Court of Errors and Appeals in Zietko ~v. New Jersey Mamfacturers
Casualty Insurance Co., 132 N.JL. 206, at page 211,

‘Under such circumstances, the elementary rule is that there is no reason
or occasion for judicial construction. For the words are presumed to evince
or express the legislative intent) )

“It is urged by the defendant that this is social legislature (sic) and
should be so construed as to give effect to the undoubted intention -of the
Legislature in providing prefererices for certain veterans, No oné would
question the mandatory requirements upon the part of a court to follow and
to follow gladly such a rule if a proper application was here presented. How-
ever, such is not the present situation. A recent case decided by the Court
of Errors and Appeals, Adams v. Atlantic City, 137 N. J. L. 648, at page
652, on September 3, 1948, held in the opinion by Freund, 7.

‘Generally, statutes of the character under consideration (R. 5. 38:12-—4)
would be liberally construed in favor of the citizen who volunieers his ser-
vices in time of war, but it is not the judicial function to add beneficiaries

_to those specified in the statutes. The specifications of who shall benefit and

. under what conditions is a legislative function, Qur function js to construe
the statute as written and to interpret the legislative intent, but we cannot..
under the guise of interpretation extend a statute to include persons not in-
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tended. We must regard the statutes as meaning what they say and avoid

giving them any construction which would distort their meaning. We have

no legislative authority and should not construe statutes any morc broadly

nor give them any greater effect than their language.requires.’”

Construing the statute with the approach sct forth above we have rcached the
following conclusions:

‘1. To be considered a “veteran with a record of disability incurred in line
of duty” within the meaning of the Civil Service Act an individual must have
incurred the disability claimed during the period veteran status was being attained as
provided in the act.

2. A person who has served .in the armed forces for a period of less than
ninety days in World War 11 or the Emergency but who received an actual service
incurred injury or disability during such a period is entitled to be classed asa veteran'
and as a “veteran with a record of disability incurred in line of duty” within the
meaning of the Civil Service Act.

3. A person who has served in the armed forces for a period of less than nincty
days in World War II or the Emergency and who received an injury or disability at
a time other than during such period is entitled to be classed as neither a “veteran”
nor as a ‘‘veteran with a record of disability incurred in line of duty” within the
meaning of the Civil Service Act, '

The statutory definition of “veteran with a record of disability incurred in line
of duty” refers specifically to the definition of “veteran”. And to be a veteran an
individual must have served within the periods of time set forth. The proviso con-
tained in pavagraphs (10) and (11) of R. S. 11:27—1, as amended, sets forth an
exception with respect to a person ‘“receiving an actual service incurred injury or
disability” who has not completed the ninety-day service as provided therein. Use
of the term “completed” implies a necessity for service having been rendered during
the period specified although it need not be a full ninety days. The term “actual
service incurred injury or disability” does not seem to differ in meaning from the
term ‘‘disability incurred in line of duty” or from the term “service connected dis-
ability”. The consistent use of specified time periods, the definition of “War Ser-
vice” as service during the periods specified, and the fact that “disability incurred
in line of duty” is limited to “service connected disability from World War or
cmergency scrvice or ¥ * * service comnected disability arising out of such other
military or naval service hereinafter defined” leads us to the conclusion that “actual
service incurred injury or disability” means actual service incurred injury or dis-
ability received during the stated periods. The intention to benefit those who served
during the specified periods secms clear. We perceive no intention to benefit indi-
viduals who have incurred injury or disability during times other than those stated.
It would seem that the natural meaning of the statutory language as written is
that a person who has received an actual service incurred injury or disability during
the period specified but who has not served a full ninety-day period between the
specified dates is entitled to be considered a “veteran” under the statute and also
a “veteran with a record of disability incurred in line of duty”. One who incurred
an injury or disability at a time other than during the periods prescribed might be
a “veteran” if he served the required ninety-days but he would not be a ‘veteram
with a record of disability incurred in line of duty”.

The conclusion reached by the Department in fact situation (A) set forth above
is in accord with this interpretation. We are of the opinion however that the con-
clusion reached with respect to fact situation (B) is erroneous. Your letter states
that the time of incurring the injury or disability cannot be definitely -ascertained.
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Thus it appears that the applicant has not presented “full and convincing evidence
of such record of disability” within the meaning of the statute and so cannot qualify
as-a’ “veteran with a record of disability incurred in line of duty”. Neither can he
qualify as a “veteran” unless he has served .a full ninety-day period during the
specified times.

Very truly yours,

Grover C. RicumaN, Jr,
Attorncy General.

By : Joun F. Crane

JFC:b Deputy Attorncy General.

Jung 16, 1954,
Dr. Wirriam C. Copg, Dircctor
Division of Planning and Development
Department of Conservation and
Economic Development
Trenton, New Jersey

FORMAL OPINION 1954—No. 12
DEAR SiR:

You have requested our opinion concerning the following questions:

1. Can the officials and employecs of the Department of Conservation and Eco-
nomic Development vested with the powers of a magistrate by R. S. 12:7—6, as
amended, levy and collect fines for violations of N. J. S. A. 12:7—44 to 52, inclusive?

"2. Can such officials and-employees, when sitting as magistrates, conduct pro-
ceedings in any of the counties of the State wherc violations of N, J. S. A 12:7—44
et seq. have occurred? .

3. Can such officials and ecmployces when exercising the powers of a magistrate
under R. S. 12:7—6, as amended, and conducting proceedings for violations of N. J.-
S. A. 12:7—44 et seq. cancel or revoke registrations and master’s or operators’
licenses?

With respect to your first inquiry R. S. 12:7—6, as amended, provides:

“The Commissioner of Conservation and Economic Development, the Chief

of the Bureau of Navigation, the Chief of the Bureau of Planning and Com-

merce and such of their assistants as shall be designated for the purpose by the

commissioner, shall each be vested with all the powers of a magistrate con-

ferred in this chapter.” .

Since the designated officials and employces of the Department arc “vested with
all the powers of a wagistrate conferred in this chapter” it is our opinion that, N. J.
S. A. 12:7—44 to 52, inclusive, being a part of chapter 7 of Title 12, such officials
and employees may cxercise the powers of a magistrate with respect to violations of
the provisions of N. J. S. A. 12:7—44, et seq. N. J. S. A. 12:7—51 provides that
persons violating the provisions of these sections shall be subject to fines. The pro-
. cedure. to be followed in such proceedings is that outlined in the penalty enforcement
law, N. J. S. 2A:58—1, and in the Rules of the New Jersey Supreme Court Govern-
ing Practice in the Local Criminal Courts, R. R. 8:1 et seq.
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...+.. 1t is our opinion that. the officials and employees of the Department.exercising the
.-powers of a magistrate pursuant to R, S. 12:7—6, as amended, may conduct pro-
_.ceedings in any. of the counties in which the violations have occurred. The statewide-
jurisdiction of such officials and employees is a practical necessity and the statute
giving them the powers of a magistrate necessarily contemplates the exercise of such
powers throughout the State. Cf. R, S. 12:7-—33.

With respect to your third question we do not beliéve that magistrates, and such
officials and employees of the Department exercising the powers of a magistrate,

may cancel or revoke registrations and masters’ or operators’ licenses. No such power -

is expressly given in N. J. S. A. 12:7—51 with respect to violations of N. J. S. A.
12:7—44 et seq. nor is it given in R. S. 12:7—24 which is the general penalty pro-
vision relating to violations of the provisions of Chapter 7 of Title 12. Power to
cancel registrations of a vessel the master of which shall violate any provision of

Chapter 7 or of any rule or any regulation of the “board” and to revoke the license of -

the master is expressly granted to the “board”, by the provisions of R. S, 12:7—16.
In view of this express provision and the absence of an equivalent provision in the
penalty sections, it is our opinion that the courts would construe the penalty statute
to deny such power to magistrates, The “board” referred to in R. S, 12:7—16 is
the old Board of Commerce and Navigation. R." S. 12:1—1. The functions, powers
and duties of the old Board of Commerce and Navigation have been transferred to
and vested in the Division of Navigation and are to be exercised by the Navigation
Council. N. J. S. A. 13:1A~—29. Action taken by the Navigation Council must be
approved by the Commissioner of Conservation, now the Commissioner of Conserva-
tion and Economic Development N. J. S. A. 13:1B—G.

The power to cancel registrations and revoke licenses may be exercised by the
Navigation Council for violations of the provisions of Chapter 7 of Title 12 as an
auxiliary remedial sanction in the interest of the prospective safety and protection
of navigation whether or not the violator is also subjected to the penalty provisions
of Chapter 7. The Director of the Division of Motor Vehicles exercises a similar
power with respect to motor vehicle operators’ licenses and our. courts have sustained
his action in situations in which magistrates have found the violator guilty or not
guilty of violating prohibitions of the Motor Vehicle Act. Tichenor v. Magee, 4 N. J.

Super. 467 (A. D. 1949). Kocses v. Magee, 131 N. J. L. 499 (Sup. Ct. 1944), Sylcox
v. Dearden, 30 N. J. Super. 325 (A. D. 1954), ..

Finally we wish to bring to your attention the fact that it is doubtful whether the
penalties provided for in N. J. S. A. 12:7—51 may be imposed for violations of re-
gulations governing the operation, docking, mooring and anchoring of power vessels
operating on tidal waters within the confines of the State which the Department is
empowered to issue pursuant to N, J. S. A, 12:7—44. N. J. S. A. 12:7—S51 provides
merely that penalties may be imposed upon “any person who shall violate the pro-
visions of this act”. A violation of such regulations issued by the Department, and
filed with the Secretary of State pursuant to Article V, Section IV, paragraph 6, of
the Constitution of 1947, is technically not a violation of the provisions of the act
itself. However, the sanction of cancellagion of registrations and revocation of licenses
may be-imposed by the Navigation Council for violation of such regulations pursuant
to R;-S. 12:7—16 and enforcement of such regulations may be obtained in that man-
ner.-Although R. S. 12:7—16 refers to violations of regulations of the "board”, it is
our opinion that, in view of the provisions of N. J. S. A, 13:1A—29 and N. J. S, A.
13:1B—7 transferring the powers and functions of the “board” first to the Naviga-
tion Council and then to the Department of Conservation and Economic Development
to be exercised and performed through the Division of Planning and Develdpment
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i|_1 tI.r‘é department, R. S. 12:7—16 must now be construed to include rules and regula-
tion: issued by the Department carrying out the functions previously performed by the

Board of Commerce and Navigation.
Very truly yours, .
Grover C. RicHMAN, Jr.,
Attorney General,

By : WiLLiam P. REeiss
Assistant Attorney General

June 22, 1954,
Hown. ArcuiBaLp S. ALEXANDER
State Treasurer of New Jersey
State House '
Trenton 7, New Jersey

FORMAL OPINION 1954—No. 13

DEAR MR, ALEXANDER:

Your recent inquiry relating to the State Disability Benefits Fund is acknowl-
edged.

This fund was established by the provisions of N. J. S, A, 43:21—46. Tt is
composed of worker and employer contributions made pursuant to the provisions of
cur Unemployment Compensation Law, less refunds, plus interest .and earnings from
investments of_the Fund, and assessments, fines and penalties collected under the
act. The Fund is held in trust for the payment of disability benefits and for authoriz-
ed refunds, the State Treasurer being designated as custodian of the Fund.

Your inquiry presents the following questions in connection with this Fund :

1. '\Nhat is the proper procedure with respect to purchases and sales of
investments for the account of the Fund?

The statute (supra) establishing this Fund, also created a Board of Trustees
how consisting of the State Treasurer, the Secretary of State, the Commissioner of .
Labor and Industry, the Director of the Division of Employment Security of the
Departmenl o_f Labor and Industry and the State Comptroller, vested with power to
invest and. reinvest all monies in the Fund in excess of its cash requirements. This
power to invest and re-invest was the sole function to be performed by this Board
of Trustees,

I'n 1950, however, pursuant to the provisions of N. J. S. A. 52:18A—87 all
Iu.ncugr.ls, powers and duties vested by law in the Board of Trustees of the S't'ate
Disability Fund of, or relating to, investment or reinvestment. of monies of, and -
purchase, sale or exchange of, any investments or ‘'securities of or for any fun,ds or -
accounts relating to the State Disability Benefits Fund were tranéferred to the
I?xrector o'f the Division of Investment, Department of the Treasury, te be exer-:
cised by him, supject to a right vested in the State Treasurer to accept or reject
Investments or reinvestments proposed to be made from such Fund by the Director of
the Division of Investment, ) :

This transfer from the Trustees of the Disability Benefits Fund to the Director
of the Division of Investment, of all investment powers and authority, was made
even more manifest- by 'a-l?_Sl"amendmént to the Disability Beneﬁts’Fund Law
(Chapter- 355, P, L:"1951 ‘First' Sp. Sess.) which provided that the provisions of the
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then existing section of the law relating to the investment of the Fund by the Board
of Trustees shall in all respects be subject to the provisions of the law cited in the
preceding paragraph above, transferring these investment powers and authority to
the Director of the Division of Investment, o . .

You are therefore advised that the investinent of State Disability Benelits Fund,
in excess of cash requirements, is the function ol the Director of the Division of
Juvestment, Department of the Treasury, subject, however, to the statutory pro-
cedure and limitation set forth in N. J. S. A. 52:18A—87, nanmely:

“that before any such investiments, reinvestinents, purchase, sale or exchange
may be made by said Director for or on behalf of any such agency, he shall
submit the details thereof to the State Treasurer, who shall, within forty-
eight hours, exclusive of Sundays and public holidays, after such submis-
sion to him, file with the director his written acceptance or rejection of such
proposed ivestment, reinvestinent, purchase, sale or exchunge; and the direc-
tor shall have authority to make such investment, reinvestment, purchase,
sale or exchange, for or on behalf of such agency, unless there shall have
beeun filed with him a written rejection thereof by the State Treasurer as
lierein provided.”

2. Who has the respoisibility of deleruuning the anticipaled cesh re-
quirements, present and future, of the Fund, and who has the re-
sponsibility for advising those responsible for tnvestments of the
amonnts available for investment, and of making these amounts avail-
able?

It is our opinion that the responsibility for the determination and f{unctions
itemized in your second question above, is that of the Director of the Division of
Employment Security, Department of Labor and Industry.

The latter 1s the official responsible for the.adminmistration of the acl. To him
are known, or are available through his immediate subordinates, all data relafing
to collections, disbursements, probable and expected impacts and demands upon the
Fund, and all departmental experience and statistics touching upon the operation
of the Fund and its requirements, The determination as to what constitutes cash
requirements, present and forseeable, and what constitutes .cash in excess thereof,
is his to make, as is likewise, the responsibility of advising all others officially
concerned, of his determinations, )

3. Is the Board of Trustecs of the I'und still in existence, and if so,
what are its duties?’

Inasmuch as the statufe establishing this Board of Trustees is still on our
statute books, the Board is to be regarded officially as still in existence. As has
been pointed out heretofore, however, the real purpose of the Board of Trustees, as
we view the matter, was to invest and reinvest the Fund. On the transfer of these
investment functions to the Director of the Division of Investment, discussed herein-
before, the Board, in our opinion, was left without further functions, duties or
responsibilities. There would appear, therefore, no need on your part to convene the
Board or to again organize it.

Very truly yours,

Grover C. RicHMAN, Jx,
Attorney General,

By : DanieL DE BRIRR
Deputy Attorney General,
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June 24, 1954,

Hon. CarL HoOLDERMAN
Commissioner of Labor & Industry
State House

Trenton, New Jersey

FORMAL OPINION 1954—No. 14

Dear COMMISSIONER:

You have indicated that a question has been raised in your Department con-
cerning the authority of your Division of Employment Security to lease property
for the employment ofiice operations of the Division. The Division has not leased
property for any other purposes, nor has it ever claimed authority to do so. But at
least since 1945, the Division has leased, for an agreed remal, privately-owned pro-
perties for use as employment offices. Such actions have been based upon a mem-
orandum of counsel for the Division, dated July 13, 1945, advising that R. S. 13:2)—
12 was a grant of authority to lease for those purposes.

You have requested that we advise you (1) whether the Division of Employ-.
ment Security may enter into and execute leases for employment office purposes,
and exercise renewal options in present leases for such purposes, which were original-
Iv execvled by the Director of the Division: (2) as to the authority of Mr..Franki
T. Judge, as Acting Director, to execute such leases or exercise renewal options of
leases, i{ the necessary authorily resides in the Division; and (3) where such
authority lies, if not in the Division of Employment Security.

In our opinion, the Division of Employment Security, Department of Labor and
Indusiry, has no authority to lease property, or exercise rencwal options in leases, for
any pur'pose, where the leases provide for payment of rent. Such authority has been
confided to the Division of Purchase and Property, Departmeut of the Treasury.
Thus the guestion of the authority of Mr. Judge as Acting Director becomes moot.

In 1931 the Legislature conferred upon the State House Commission the power
10 lease property necessary for the operations of the State Government. P. L. 1931,
c. 184, (R. S. 52:20—7). The statute was general iu terms and contained no spe-
cific exceptions. The only possible exceptions, therefore, can be clear grants of such
power to specific departments, divisions or bureaus.

Nowhere in Chapter 21 of Title 43 (which cstablished the Unemployment Com-
vensation Commission) or in Chapter 1A of Title 34 of the Revised Statutes (which),
inter alia, created the Division of Employment Security and transferred to it the
powers and functions of the Unemployment Compeusation Conunission) will be found
an express grant to the Division of the power to lease property, in hace verba. Does
‘he language of R. S. 43:21—12 imply such a power?

Subsection (a) of that statute provides in part:

“State employment service. The employment bureau * * * is hereby traus-
ferred to the commission as a division thereof, which shall establish and
maintain {ree public employment offices in such number and in such places
as may be necessary for the proper administration of this chapter and for
the purpose of performing such duties as are within the purview of an Act
of Congress * * *The commission may cooperate with or euter into agree-
ments with the Railroad Retirement Board with respect to the establishment,
maintenance, and use of free employment service facilities.”

In subsection (b) is found this language:



28 OPINIONS

“"# * % For the purpose of establishing and maintaining free public employ-
ment offlices, commission is authorized to enter into agreements with the
Railroad Retirement Board, or any other agency of the United States charged
with the administration of an unemployment compensation law, with any polit-
ical subdivision of this State, or with any private, nonprofit organization,
and as a part of any such agreemeunt the commission may accept moneys,
services or quarters as a contribution to ‘the employment service account.”

The words “establish and maintain” do not by definition, include or necessarily i

imply “purchase”, “lease”, “rent’ or any similar terms relating to the acquisition of
real property which have a fixed legal meaning. Black’s Law Dictionary, 4th Ed.,
bp. 643, 1105; Bouvier's Law Dictionary, Century Ed., p. 364; Webster's New In-
ternational Dictionary, Unabridged, 2d Ed., pp. 8§74, 1484. Particularly is there no
such inclusion or implication where, as_here, there is no necessity for it. When R. S.
43:2]1—12 was enacted (P. L. 1936,-C..270, sec. 12), the State House Commission had
the power and the duty to “* * * Jease * * * such office space as may be required
for the conduct of the state’s business * * *” (R. S, §2:20—7). Clearly, the State
House Commission could have leased these properties for the Division's predeces-
sor, the Unemployment Compensation Commission. Why, then, impute to the Legis-
lature an intent to expand words beyond the scope of their normal meaning, when
the Legislature was under no compulsion to do so?

When the Legislature desired to give the power to acquire property to a State
agency, in addition to the general power it had confided to the State House Com-
mission, it found no difficulty in expressing its will explicitly. In the same year in
which 1t enacted the source of R. S. 43:21—12, in the bill which became law im-
mediately prior to that enactment (which, as noted, was P. L, 1936, C. 270), the
Legislature gave such power to the Commissioner of Motor Vehicles for the acqui-
sition of inspection stations. In Section 3 of Chapter 269, P. L. 1936 (now R. S.
39:8—2), it provided: ’

"* % * The Commissioner of Motor Vehicles shall, with the approval of the
State House Commission, have the power to purchase or lease any property-
for the purpose of assisting him in carrying out the provisions of this act.”
Moreover, legislatures often, in empowering an agency or political subdivision
to “establish", have considered it necessary, in the same statute, to add the power
to “acquire” and “lease”. Village of Hempsticad v. Seymonr, 34 Misc. 92, 69-N. Y.

Supp. 462 [Sup Ct, N. Y, 1901]

“x * x Words and phrases in statutes are to be given their generally, accepted

meaning unless inconsistent with the manifest intent of the Legislature or

unless a different meaning is expressly indicated.” Scatuorchio v. Jersey City

Incinerator Authority, 14 N. J. 72, 87 (1953).

In R. S. 43: 12112, the Legislature gave the Unemployment Compensation Com-
mission the power to open and set up employment offices, and to staff them (*‘estab-
lish”), and to keep them in operatlon (“maintain”). It also conferred the power to
determine the necessity for, and 'the number and location of, these offices. These are
the generally accepted meanings of the words in the statute. The statute contains no
contrary manifest intent, nor is a different meaning expressly indicated.

. The remaining quoted portions of R. S. 43:21—12 only serve to buttress our
conclusions on these questions. The specific grant of authority to enter into agree-
ments with Federal agencies, counties, municipalities and nonproft organizations
¥ * * for the purpose of establishing and maintaining free public employment offices
* * ¥ g, in the first place, almost identical to that given in the Hempsicad case,
supra, The Legislature obviously felt the necessity of spelling out the power to
enter into such agreements as a means of implementing the previously-granted power
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to “establish- and maintain”. But more important, the power is restricted as to poten-
tial contracting parties. The maxim, “Expressio unius, exclusio alterius,” has a

-Jogical, rather than a purely legal origin (Sutherland, Statutory Construction, 3d

ed. 9d., Sec. 4915), and a mere reading of the statute mvokes it here, as a matter of
logical interpretation. The Legislature might have added "any person or corpora-
tion”, but it did not. Having failed to do so, the Legislature excluded that category
of potential lessors (such they would be for the purposes of this opinion) from its
grant of authority to the Commission.

Assuming, arguendo, that “agreement” includes “lease”, the sense of the entire
final sentence of R. S. 43:21—12 (b) imposes a further restriction on the power
granted: that no lease entered into with any of these parties shall provide for the
payment of rent by the State, or the obligation of its credit. The statutory grant
of power is that the Commission may ‘* * * enter into agreements * * * and as
a part of any such agreement * * * may accept * * * quarters as a conlribution
¥ * A" (underscoring supplied). In 1936 and even today, municipalities (Federal
agencies were added by améndment in 1939, P. L. 1939, C. 94) could have considered
the establishment of an employment service office within their borders highly advan-
tageous and well worth a contribution of office space in a municipal building. So
might a non-profit organization, as an opportunity for public service. That such
was within the contemplation of the Legislature is manifest, not only from the
wording of this sentence, and from the nature of permitted contracting parties, but
from the context of the entire statute and existence of power to lease in the State
House Commission. Leases involving the expenditure of State funds were to remain
under the control of the State House Commission; but there was no need for that
tody to pass upon mere contributions of office space.

The foregoing does not overlook the fact that funds for the payment of rentals
for employment offices normally are supplied by the Federal Government. However,
the State, and not the Federal Government, is always the lessee, and the obligation
55 that of the State. If for any reason Federal funds were unavailable for such
purposes, payment would have to be made from State funds.

Under the provisions of R. S. 52:27B—64, the leasing power of the State House
Commission was transferred to the Division of Purchase and Property, Department
of the Treasury. The Division of Purchase and Property now has the exclusive
power and authority to Jease property for the employment office operations of the

Division of Employment Security, where such leases include in their terms the

rayment of rent by the State.

Very truly yours,
Grover C. RicHMAN, ]JRr.,
Attorney General,
By : Freperick J. Gassert, Jr.,
Deputy Attorney General.
FJG ik
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June 28, 1954.

Hon. ArRcHIBALD S. ALEXANDER
State Treaswrcr of New Jersey
State House

Trenton, New Jersey

FORMAL OPINION 1954 — No. 15

Dear MR, ALEXANDER:

You have requested the opinion of this Office as to whether the Board of
Trustees of the Alcoholic Beverage Law Enforcement Officers Pension Fund may

legally permit the purchase, by members of the Fund, of past service credits; and

should the answer to the preceding question be in the affirmative, what is the latitude

extended to the Board of Trustees in the formulation of a proposed rule and regula--

tion governing the calculation of the cost of such purchase,

Most of the pension systems for our public employees permit the purchase of
credits for prior service, under such rules and regulations on the subject as the
respective Boards of Trustees may adopt, or in some cases, pursuant to a formula
or calculation written in the applicable statute. Illustrative of statutes of this type

are R. S. 18:13—43, as amended, and R. S. 18:13—47 as amended, both relating-

to the Teachers Pension and Annuity Fund, and N. J. S. A, 43:14—63 and 43:14—
65 relating to employees of certain public agencies participal@g in the State
Employces Retirement System.

In the first place, it must be noted that the statute establishing the Alcoholic
Beverage Law Enforcement Officers Pension Fund (N. J. S. A. 43:8A—1 to 43:8A—
25 incl.) "does not contain any specific language authorizing the purchase of prior
service credits. Apparently, however, a suggestion has been made to the Board of
Trustees that such right is implied by the provisions of N. J. S. A. 43:8A—7 (2)
(b) which, together with the two sentences preceding this specific subsection, read
as follows:

*(2) Upon retirement for service a present entrant member shall receive
a service retirement allowance which shall consist of :

(a) An annuity which shall be the actuarial equivalent of his aggregate
contributions at the time of retirement; and

(b) A pension in the amount which, when added to the members
annuity will provide a total retirement allowance equal to two per centum
(2%) of his average final compensation multiplied by the number of years
of service during the first twenty-five years of service for which the member
has contributed, up to twenty-five, plus one per centum (1%) of his aver-
age final compensation multiplied by the number of all other years of ser-
vice.”

N. J. S. A. 43:8A—7 (2) (b) quoted above refers to two types of service,
namely “service during the first twenty-five years of service for which the member
kas contributed, up to twenty-five,” znd, secondly, “all other years of service.”

Inasmuch as both types of service, as above described, are credited to the
member with varying weights for pension purposes, we must assume that each
. type of service, must in turn be limited by the definition of the term “creditable
. service” which appears in N. J. S. A. 43:8A—1 which is the definition section of
i the statute before us. In this section the term “creditable service” is defined as
| meaning :

ATTORNEY GENERAL 31

“service rendered while a member, or before becoming a member of the

pension fund, for which credit is allowed as provided under section four

of this act.”

This section four, namely N. J. S. A, 43:8A—4, is as follows:

“Only service as a law enforcement officer which was rendered by a member

before the date of the establishment of this pension fund, or since he be-

came a member, or since he last became a member in case of a break in
service, shall be considered as creditable for the purposes of this Act.”

The word “service” as used in section 43:8A—7 (2) (b) (supra), is there-
fore, to be construed to mean-“‘creditable service” as defined by N. J. S. A. 43:8A—
4 (supra) as, otherwise, this section would have no meaning.

In other words, the various sections above discussed all relating to service,
must be read and construed in conjunction each with the others. As thus read, they
mean, in our opinion, simply that a law enforcement officer, as defined by the Act,
may only be credited for pension purposes, with the kind of service as is defined
by N. J. S. A. 43:8A—4 (supra); and that this credit under the terms of N. J.
S. A. 43:8A—7 (2) (b) (supra) may be of two types, namely, credit for service
during the first twenty-five years of service for which the member has contributed
up to twenty-five years, and credit for all other years of service as a law enforce-
ment officer, each type of service being entitled to a different value or weight in
the calculation of the pension to be paid. )

At no place, however, as we have previously ohserved, does this statute author-
ize, as other statutes do, the purchasing of credits for prior service.

The right to purchase prior credits is an additional benefit which the Legis-
lature may grant or withhold.

The rule governing statutory construction in this situation is well settled. As
most recently expressed in Rosenthal wvs. State Employeces Retirement System, 30
N. J. Super. 136, 140 (App. Div. 1954), the Court stated:

“Where wording of a statute is explicit and clear, the court is not free to

indulge in a presumption arising from extrinsic evidence that the Legislature

intended something other than that which it actually expressed. Except where
uncertainty and ambiguity appear, a statute must speak for itself and be

construed according to its terms. Bass v. Allen Home Improvement Co., 8

N. J. 219 (1951)” .

In other words, the statute before us is to be regarded as mecaning what it

- says, and should be given no broader construction or effect than its language justi- -

fies. Belfer v. Borrella, 6 N. J. Super. 557, Aff'd, 9 N. J. Super. 287, (1950).

In view of the fact that other pension statutes make a clear distinction as
between prior service, and other service, or requirc matching contributions on the
part of the employee, and further in view of the absence of any language in the
statute now before us authorizing the purchase of prior service credits, it is our
opinign that such credits may not be purchased, but such years of service, may be
credited “as all other years of service” in the formula set forth in N.%J. S, A.
43:8A—7 (2) (b) (supra) subject to the provisions of N. J. S. A. 43:8A—4. Accord-
ingly, any rule to the contrarv that may be adopted on the subject by the Board of
Trustees would be invalid.

Very truly yours,

Grover C. RicHMAN, JRr,
Attorney General.

By : DaNIEL DE BrIErR
Deputy Attorney General.

DDeB:jk
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Avcust 6, 1954,

HoN. ARCHIBALD S. ALEXANDER
State Treasurer of New Jersey
State House _

Trenton 7, New Jersey

FORMAL OPINION 1954—No. 16
Dear MR, ALEXANDER:

In connection with the various funds established by law within the Division
of Employment Security, Department of Labor and Industry, State of New Jersey,
you have submitted a series of questions, which may be sununarized thusly:

a) Who has the responsibility of determining anticipated cash require-
ments and the amount to be invested? _

b) Who has the responsibility for the selection of depositories, the
making of deposits, and the execution of custody agreements?

¢) In connection with any investments that may be proposed after the
determination mentioned in a) above is made, what is the procedure
with respect to the making of such investmeuts?

ORGANIZATIONAL BACKGROUND

The present Division of Employment Security finds its origin iu the former
Unemployment Compensation Commission established by Chapter 270, P. L. 19336
(R. S. 43:21—10). As part of the reorganization of our State Government_ in
1948, and the establishment of a Department of Labor and Industry as a principal
department in the Executive branch of our State government, (N. J S. A..34 JA—-1
et seq.), the Unemploymant Compensation Commission and the ol.hce of its execu-
tive director were abolished (R. S. 34:1A—31) and the functions, powers and
duties of the Unemployment Comperisation Commission and its bureaus and divi-
sions and of the executive director thereof, were assigned to and were to “be
exercised and performed through, the Division of Employment Security of the
Department of Labor and Industry * * *” (N. I. S. A, 34:1—14; see a_Is‘_J.N. J.
S. A. 34:1A—21). As a part of the same reorganization statute, the D1v1530n of
Employment Security was placed under the “tmmnediate supervision"‘ of a director
charged to “administer the work of such division under the direction and super-
vision of the commissioner (of Labor and Indusfry)” the director to also “perform
such other functions of the department as the commissioner may prescribe.” (N. J.
S. A. 34:1A—15)

The 1948 Act also established within the Division of Eployment Security, an
Employment Security Council, consisting of seven persons to be appointed by the
Governor, with the advice and consent of the Senate; the seven _mcmbers of the
Unemployment Compensation Commission in office on the effective d:ate of th'e
1948 act being constituted the first members of the Employment Security Council
for the remainder of their respective terms (N.J.S.A. 34:1A-16). The Employment
Sccurity Council was directed, among other things, to consult and advise with the
Commissioner of Labor and Industry and the Director of the Division of Eniploy-

" ‘ment Security with respect to the administration and operation of the Unemploy-
ment Compensation Law (N.J.S.A. 34:1A-17).

The Act provided in R.S. 34:1A-32 that:

“Whenever. the term .‘Unemployment Compensation Commission’ occurs
or any reference is made thereto in any law, contract, or document, the same.
shall be deemed to mean or refer to the Commissioner of Labor and Industry
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designated as the head of the Department of Labor and Industry established
hereunder.”
and that :

“Whenever the term ‘Executive Director of the Unemployment Com-
pensation Commission’ occurs or any reference js made thereto in any law,
contract, or document, the same shall be deemed to mean or refer to the
director of the Division of Employment Security established hereunder.”

R.S. 43:21-11, which defined the powers and duties of the former Unemployment
Compensation Commission, was amended in 1952 to define the powers and duties
of the Division of Employment Security, An examination of this section discloses
that the Division is granted, as was the former Unemployment Compensation Com-

mission, considerable autonomous powers and duties, among which are the duty
“to determine all matters of policy,” power to “determine its own organization and
methods of procedure,” power to have “an official seal which shall be judicially
noticed,” duty to submit an annual report directly to the Governor and power to
appoint, fix the compensation and prescribe the duties and powers of its personnel,
subject to civil service requirements,

Despite the broad language of R.S. 43:21-11, as amended, in 1952, it is our
opinion that it does not disclose a legislative intention that the Division of Employ-
ment Security is to be an autonomous agency of the State Government. N.J.S.A.
34:1A-14 provided that the functions, powers and duties of the former Unemploy-
ment Compensation Commmission were to be assigned to, and to be exercised and
performed through, the Division of Employment Security and N.J.S.A. 34:1A-15
provided that the work of the Division was to be administered by the Director
“under the direction and supervision of the commissioner |of labor and industry].”
In view of these provisions, it is clear that the Legislature intended that the powers
and duties conferrcd upon the Division of Employment Security, pursuant to R.S.
43:21-11, as amended, were to be exercised under the general and overall direction
and supervision of the Commissioner of Labor and Industry and that the Division
of Employment Security was to be a part, in every sense of the word, of the
Department of Labor and Industry. The provisions of N.J.S.A. 34:1A :-3 placing the
responsibility on the Commissioner of Labor and Industry for the work of the
various divisions of his department, implement this conclusion.

The general duties and powers of the State Treasurer with respect to the
deposit of public moneys coming into his hands is set out in R.S. 52:18-17 and
R.S. 52:18-18 as follows:

R.S. 52:18-17.

“The state treasurer shall, except as otherwise provided, deposit to his
credit as treasurer, all public moneys coming into his hands, within three days
after receiving the same, in such of the national banks located in this state,
apd institutions authorized by this state to carry on a banking business, as
he may select, that will allow interest not exceeding two per cent per annum
on all balances. All interest so earned shall be credited to the state. Before
making any such deposit of public moneys the state treasurer may require
from any such institution a deposit of bonds of the United States or bonds
of the state of New Jersey designed to secure any deposit made pursuant to
the provisions of this section.”

R.S. 52:18-18, as amended. _

“The State Treasurer may, when in his judgment it is not compatible

with public safety to deposit the public moneys, or portion thereof, upon
. interest bearing terms, as provided by section 52-:18-17 of this Title, deposit
the same without interest or open time accounts with interest subject to
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withdrawal upon thirty days' notice, in such of the national banks located

in this State and institutions authorized by this State to carry on a banking

business as e may select, until such a condition has, in his jud_gment,. ceased

to exist. In all cases where a deposit is made, pursuant to this section, the

State Treasurer may require from any such institution a deposit of honds of

she United States, or bonds of the State of New Jersey, designed to secure

any deposit made pursuant to this section; provided, that such requirement

shall be deemed to be met if the Federal Reserve Bank of New York or

the Federal Reserve Bank of Philadiphia certifies to the State Treasurer

that, pursuant to authority given by the depositary, it hplds bonds, owned

by the depositary, of the kind and in the amount required by the State

Treasurer to secure any such deposit.”

Further, it should be noted that N.]J.S. 52:18A-18 provides for the deposit of
State revenue “to the credit of the State of New Jersey in such depositories as the
State Treasurer shall designate.”

THE FUNDS INVOLVED
The Division of Employment Security is concerned with the foliowing separate
funds established by statute:
a) The Unemployment Compensation Fund
(R.S. 43:21-9)
b) The State Disability Benefits Fund
(R.S. 43:21-46, as amended)
¢) The Unemployment Compensation Administration Fund
(R.S. 43:21-13)
d) The Unemployment Compensation Auxiliary Fund
(R.S. 43:21-14 (g) as amended)
We now proceed to consider each of the above four funds in Jight of your
several questions:

THE UNEMPLOYMENT COMPENSATION FUND

(a) The "Unemployment Compensation Fund” was cstabtished, pursuant to ﬂ-}g
provisions of R.S. 43:21-9, “as a special fund separate an.d apart from zll publi¢
“moneys or funds of this State.” It consists of all contributions collectgq for unem-
" ployment compensation, interest earned thereon, any property or securities acquired
through the use of moneys belonging to the fund, and all earmngs of such property
or securities. .

R.S. 43:21-9(a) provides that this fund “shall be adminislerfzd by the commis-
sion” [Unemployment Compensation Commission—now the Division of Employment
Security]. '

R.S. 43:21-9(b) provides:

“Accounts and deposit. The treasurer of the State of New Jersey shall

be ex officio the treasurer and custodian of the fund ang shall administer such

fund in accordance with the directions of the commission and shall issue

his warrants upon it.in accordance with such regulations as the commission

shall prescribe. He shall maintain within the fund three separate accounts:

(1) A clearing account, (2) an unemployment trust fund account, and (3) a

benefit account. Al moneys payable to the fund, upon receipt thereof by the

commission, shall be forwarded to the lrcasurer, who shall iaumedmI.eZy

debosit them in the clearing acconnl. Refunds payable pursuant to subsection

() of section 43:21-14 of this Title may be paid fram the clearing agco_unt

upon warrants issued by the treasurer under.the direction of the commission.
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After clearance thereof, all other moneys in the clearing account shall be
immediately deposited with the Secretary of the Treasury of the United
States of America to the credit of the account of this State in the unemploy-
ment trust fund, established and maintained pursuant to section nine hundred
{four of the social security act, as amended, 'any provision of law in this
State relating to the deposit, administration, release or disbursement of moneys
in the possession or custody of this State to the contrary notwithstanding.
The benefit account shall consist of all moneys requisitioned from this State’s
account in the unemployment trust fund. Moneys in the clearing and benefit
accounis may be depostted by the treasurer, under the direction of the com-
mission, in any bank or public depository in which general funds of the State
may be deposited, but no public deposit inswrance charge or premium shall
be paid out of the fund. The treasurer shall give a separate bond condi-
tioned upon the foithful performance of s duties as custodian of the fund
in an amount fixed by the commission and in a form prescribed by law or
approved by the Attorney-General. Premiyms for said bond shall be paid
from the admistration fund.” (Underlining ours.)

And R.S. 43:21-9(c) provides in part as follows:

“Withdrawals. Moneys shall be requisitioned from this State’s account
in the unemployment trust fund solely for the payment of benefits in accord-
ance with regulations prescribed by the commission. The commission shall
from time to time requisition from the unemployment tcust fund such
amounts, not exceeding the amounts standing to its account therein, as it
deems necessary for the payment of benefits for a reasonable future period,
Upon receipt thereof the treasurer shall deposit such moneys in the benefit
account and shall issue his warrants for the payment of benefits solely from
such benefit account. *** All warrants tssued by the treasurer for the payment
of benefits and refunds shall bear the signature of the treasurer and the
counter-signature of the executive director or his duly authorized agent for
that purpose.***

It is our opinicn that the function of administering the Unemployment Compen-
sation Fupd has been transferred to the Division of Employment Security pursuant
1o the provisions of N.J.S.A. 34:1A-14; that the Division of Employment Security
has the responsibility for administering this fund to effectuate the purposes of the
unemployment compensation act and that the State Treasurer, in carrying out his
functions as treasurer and custodian, is subject to directions of the Division of
Employment Security to the extent necessary to enable the Division of Employment
Security to carry out its responsibilities for such administration.

As part of its duties with respect to the Unemployment Compensation Fund, the
Division of Employment Security must necessarily determine from time to time its
anticipated needs for cash requirements. Such determination must inevitably be made
upon the basis of past experience and a prognosis of future eventualities. Accordingly,
it is our opinion that the determination of anticipated cash requirements and the
amount, if any, to be invested is one to be made by the Division of Employment
Security under the direction and supervision of the Commissioner of Labor and
Industry.

(b) The next questions relate to the responsibility for the selection of deposito-
ries, the making of deposits and the execution of custody agreements, in connection
with the Unemployment Compensation Fund,

As has been noted hereinbefore, the Unemployment Compensation Fund is sepa-
rated into three seprate accounts, a clearing account, an unemployment trust fund
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account, and a benefit account. We are herein only interested in the first and thivd
accounts because the second account, namely, the unemployment trust fund account,
is maintained witl the Secretary of the Treasury of the United States.

Under R.S. 43:21-9(b), quoted above, the State Treasurer, by virtue of his
office, is treasurer and /custodian’of the Unemployment Compensation Fund, including
the moneys of the clearing and beneft accounts.

As custodian, it is the treasurer's duty to “watch, guard and account for that
which is committed to his custody” (25 C.J.S. 69, 70; Bank of Commerce v. Hart-
jord Accident and Indemmity Co. 164 F. (2d) 149; C.C.A. 5th, 1947). To insure
the faithiul performance of such duty, the State Treasurer is required, by the last
wtwo sentences of R.S. 43:21-9(b), to give a separate bond.

In view of the duties thus imposed on the State Treasurer as custodian of the
moneys of the fund so delivered to him, it is, in our opinion, his responsibility a.nd
duty to determine in what depositories he shall deposit and keep the moneys which
e must “watch, guard and account for.”

The language in R.S. 43:21-9(b) providing that the State Treasurer “shall
administer such fund in accordance with the directions of the commission” and that
“roneys in the clearing and benefit accounts may be deposited by the treasurer,
under the direction of the commission, in any bank or public depository in which
weneral funds of the State may be deposited” is not inconsistent with this conclu-
cion. The Division of Employment Security, as the successor to the Unemployment
Compensation Commission, performs its statutory function with respec't to the
administration of the unemployment compensation fund when it determines how
much cash it will require for its immediate future operations and disburses these
moneys in accordance with the statute. The State Treasurer, as treasurer and cus-
todian of the fund, is subject to the directions of the Division with respect to how
much moneys may be deposited by him in banks. .

But the duty of selecting the banks in which such moneys should be depgsitgd
is one to be performed by the one whom the statute makes the bonded custodian of
the moneys, the State Treasurer, who, as we have hereinbefore ndicated, 15, by
RS, 52:1-17 and R.S. 52:18-18, as atended, given the general power, and, is required,
in the absence of express statutory provisions to the contrary, to deposit all public
moneys coming into his hands in banks Jocated in this state which he may select
subject to the conditions of R.S. 52:18-17 and 18, as amended.

Chapter 22, P.L. 1954 (N.J.S.A. 52:18A-8.1 to 8.3) authorizes the State Treasurer
t¢ enter into custody agreements with reference to funds, securities or other assets
of the State or of any pension agency, fund or system maintained in whole or in
part by the State. )

We consider that the making of these custody agreements represent an author-
ized delegation by the State Treasurer of some of his administrative functions,

Because the State Treasurer is the only state official or agency statutorily em:
powered to enter into custody agreements, it is our opinion that any such agreements
to be made with respect to the unemployment compensation fund are to be made by
the State Treasurer, in accordance with the provisions of the custody agreement
statute aforementioned. : )

(¢) As to any investments that may be proposed to be made with respect to
any moneys of this fund, — N.J.S.A. 52:18A-86 provides that the functions, powers
and duties of, or relating. to, investment or reinvestinent of -moneys of and purchase,
cale or exchange of any investments or securities pursuant to the provisions of
Chapter 148, P.L. 1944 (R.S. 52:18-25.1), are transferred to and shall be exercised
and performed by the Diréctor of the Division of Investment, Depdartment of the
Treasury, subjéct to the written acceptauce or rejection by the ‘State Treasurer of
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any proposed investment or reinvestment, purchase, sale or exchange. Chapter 148,
P.L. 1944, above referred to, applies to moneys of the State held by the State
Treasurer “under a requirement that said moneys be held for a particular time
or be held for a particular use.” It is our opinion that moneys of the Unemployment
Compensation Fund are held in the custody of the Treasurer “for a particular time’”
or “for a particular use” and that therefore any portion of the benefit account

- declared to be available for investment by the Director of the Division of Employ-

ment Security, may be invested in accordance with the provisions of N.J.S.A.
52:18A-8 as aforementioned.

THE STATE DISABILITY BENEFITS FUND

(a) The State Disability Benefits Fund was recently the subject of considera-
tion by this Office in our Formal Opinion 1954—No. 13, dated June 22, 1954, to
which reference is hereby made.

As we stated in that opinion, this fund was established by the provisions of
R. S. 43:21—46, as amended, comprising worker and employer contributions made
pursuant to the provisions of our subsections (d) and (e) of R. S. 43:21—7, less
refunds, plus interest and earnings from investments of the Fund, and assessments,
fines and penalties collected under the act. The fund is held in trust for the payment
of disability benefits and for authorized refunds. The statute provides that “The
fund shall remain in the custody of the State Trecasurer and to the extent of its
cash requirergenls shal]l be deposited in authorized public depositories in the State
of New Jersey.”

Likewise, as was pointed out in our June 22, 1954 opinion, the responsibility for
determining the anticipated cash requirements of this fund, and the amount to be
invested is that of the Division of Employment Security, acting through its Direc-
tor, subject, of course, as has heretofore been indicated, to the overall general super-
vision of the Commissioner of Labor and Industry. :

(b) R. S. 43:21—46 (a), as amended, provides in part:

~“The fund shall remain in the custody of the State Treasurer, and to

the extent of its cash requirements shall be deposited in authorized public

depositories in the State of New Jersey * * * All moneys withdrawn from

the fund shall be upon warrant signed by the State Treasurer and counter-

signed by the Director of the Division of Employment Security of the

Department of Labor and Industry of the State of New Jersey. The Treas-

urer shall maintain books, records and accounts for the fund, appoint per-

sonnel and fix their compensation within the limits of available appropria-
tions. The expenses of the Treasurer in administering the fund and its ac-

.counts shall be charged against the administration account, as hereinafter

established.” :

It is our opinion that the State Treasurer, who is made custodian of the State
Disability Benefits Fund, and in whose custody that fund is to remain, has the
responsibility of selecting the depositories in which the moneys of the fund are
to be deposited. .

As to custody agreements—the execution of such agreements are the respon-
sibility of the State Treasurer, this for the same reasons set forth in the discussion
of the matter as it relates to the Unemployment Compensation Fund.

(c¢) Formal Opinion No. 13 of June 22, 1954 sets forth the responsibilities and

procedures for the handling of investments of moneys of this fund in excess of cash
requirements.

THE UNEMPLOYMENT CO_MPENSA‘T_I_O'N ADMINISTRATION FUND
This fund was created by R. S.'43:21—13 which provides in part as follows:

““Theére is hereby c"rea:tec'l_ in’the State treasury a special fund to.be known
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as the unemployment compensation administration fund. All moneys which

are deposited or paid into this fund are hereby appropriated and made avail-

able to the Division of Employment Security of the Departmment of Labor

and Industry of the State of New Jersey. All moneys in this fund shall be

expended solely for the purpose of defraying the cost of the administration

of this chapter (R. S. 43:21—1 et seq.), and for no other purpose whatso-

ever.”.

The fund consists of monies appropriated by the State, and moneys received
from the United States of America and various agencies thereaf for purposes of
defraying the cost of admninistering the Unemployment Compensation Law.

R. S. 43:21—13 further provides:

"All moneys in this fund shall be deposited, adnysunistered, and disbursed,

in the same manner and under the same conditions and requirements as is

provided by law for other special funds in the State treasury. Any balances

in this fund shiall nat lapse at any time, but shall be continuously available

1o the Division of Employment Security of the Department of Labor and

Industry of the State of New Jersey for expenditure consistent with this

chapter (R. S. 43:21—1 et seq.). The State Treasurer shall give a separate

and additional bond conditioned upon the faithful performance of his duties

in connection with the unemployment compensation administration fund . . .”

(a) In our opinion, the statutory provisions governing this fund places the
responsibility for determinations as to the cash requirement of this fund and whether
any moneys are available for investment with the Division of Employment Security.

(b) The statute (R. S. 43:21—13) provides that moneys in the fund, “a
special fund in the State Treasury”, *“shall be deposited, administered and dis-
bursed, in the same manner and under the same conditions and requirements as is
provided by law for other special funds in the State Treasury.” In our opinion, the
provisions of R.S5.52:18—17: and .R. S. 52:18—18, as amended, control and empower
the State Treasurer to exercise the function of selection of depositories for moneys
of the fund.

For the same reasons as set forth in our discussion above concerning the un-
cmployment compensation fund, it is our opinion that the execution of custody
agreements, if any, relating to moneys in this fund is the sole responsibility and
iunction of the State Treasurer.

Detailed discussion of the investment responsibilities and procedures incident to

this fund appear most academic and therefore unnecessary in view of the fact that
this fund represents active working capital, and must be ‘“‘continuously available”
to the Division of Employment Security. Should, however, a policy determination
Le made that surplus of moneys of the fund should be invested, perbaps for a short
period, then the procedure set forth in N. J. S. A. 52:18A—86 relating to the
investment of funds held by the State Treasurer “for a particular time”, or for a
~“particular use” would apply—namely, such moneys would be invested by the Di-
rector of the Division of Investment, subject to the acceptance or rejcction of any
proposed mvestment by the State Treasurer, under the procedures set forth i
N. J. S, A. 52:18A—86. of which you are aware.

THE UNEMPLOYMENT COMPENSATION AUXILIARY FUND

The Unemployment Compensation Auxiliary Fund was established by R. S.
43:21—14 (g), as amended, and consists of all interest and penalties collected pur-
cuant to R S, 43:21—14, as amended. The statute cited further provides that:

. all moneys in ‘this special fund shall be deposited, administered and
distursed, in the same manner and under the same conditions and require-
ments as is provided by law for other special funds in the State treasury,
and shall he expended, under Jegislative appropriation, solely for the pur-

TEROE
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pose of aiding in defraviig the cost of the administration of this chapter aqd ]

for essential and necessary expenditures in connection herewith not provided

in or by grants of the Federal Government, The Treasurer of the State shall

be ex-officio the treasurer and custodian of this special fund and, subject

to legislative appropriation, shall administer the fund in accordance with the

directions of the division, Any balances in this fund shall not lapse.at any

time, but shall be continuously available, subject to legislative appropriation,

to the division for expenditure. The State Treasurer shall give a separate

and additional bond conditioned upon the faithful performance of his duties

in connection wigh the unemployment compensation auxiliary fund ., ..

(a) This fund is not available for expenditure by the Division of Employ-
ment Security” unless the Legislature first makes an appropriation therefrom for-
that purpose. In effect, therefore, it is the Legislature which must determine antici--
pated cash requirements and amount of moneys to be expended out of the fund. The-
unappropriated balance of the fund remains a special fund in the State Treasury
available for investment except for a reasonable reserve to cover possible claims
for refund of penalties and interest collected. The amount to be reserved for that
purpose is to be determined by the Division of Employment Security through its

- Director.

(b) As to the selection of depositories—in our opinion, this is the function of
the State Treasurer under the provisions of R. S. 52:18—17 and R. S. 52:18—18, as
amended, hereinabove discussed. For the same reasons as set forth in our dis-
cussion concerning the Unemployment Compensation Fund, it is our opinion that the
execution of custody agreements, if any, relating to moneys and properties in this
fund, is the sole responsibility and function of the State Treasurer.

(¢) It is our opinion that the moneys of the Unemployment Compensation
Auxiliary Fund are held in the custody of the State Treasurer “under a require-
ment that said moneys be held for a particular time or be held for a particular
use” within the meaning of Ch. 148, P. L. 1944 above discussed, and that, therefore,
any investment of those moneys is to be made by the Director of the Division of
Investment, subject to the acceptance or rejection of any proposed investment by
the State Treasurer under the procedure set forth in N. J. S. A. 52:18A—86.

Very truly yours,
Grover C. RicuMAN, Jr
Attorney General

By : Harorp Kox.ovs'xv
HK :kms Assistant Aftorney General
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" SEPTEMBER 2, 1954.

Epwarp B. McConnNEeLL, Esq.
Administrative Director of the Courts
State House Annex

Trenton, New Jersey

FORMAL OPINION 1954—No. 17.

lDEAR Mr. McCoONNELL:

You have advised this Office that you are in receipt of a voucher submitted b

the Treasurer of Bergen County seeking reimbursement from the State of New
Jersey for forty (40%) per cent of the pension paid by Bergen County to former
Judge A. Demorest Del Mar for the period April 1, 1954 to June 30, 1954.

Your inquiry states that Judge Del Mar was retired under the provisions of
the Veterans’ Pension Act (R. S. 43:4—1 to 43:4—5 inclusive). This retirement
was authorized by the County of Bergen. Inasmuch as the facts on which this
retirement by Bergen County was based are not before us, we assume for purposes
of this opinion, without conceding the fact, that the County’s action was legally valid
and proper.

It is our opinion, and we so advxse you, that this claim of Bergen County for
reimbursement should be denied.

The present claim for reimbursement apparently is based upon the provisions
of N. J.’S. A. 2A:3—19, which provides as follows:

: 'The salaries of the judges of the several county courts shall be payable

m fronm’ county funds, by the treasurers of the respective counties, in equal

semx_m_onthly ‘installments; provided, however, that 40 per. cent of the

" salaries,” which may be pa_id to June thirtieth in any year to the judges of

the county courts in any. county by reason of the provisions of this article,

" shall be refunded to said county by the state treasurer on warrant of the

~“director of the division .of budget and accounting in. the department of the

treasury on vouchers certified or approved by the county treasurer and the
administrative director of the courts .’

The sections of the Veterans’ Pension Act to be considered in connection with
your inquiry are the following:

R. S. 43:4-3.

“A person so retired shall be entitled, for and during his natural life,
to receive by way of pension, one-half of the compensation then being re-
ceived by him for his service, which shall be paid in the same way and in
the same installments as his compensation has been payable. No pension
paid under this article shall be less than fifty dollars per month, unless the
person so retired shall at the time of his retirement be receiving compensa-
tion of less than fifty dollars per month, in which case he shall be paid on
retirement the full amount then being received by him for his service. * * ¥

‘R. S, 43:44.

“Provisions for all pensions arising under this article shall be made in
the appropriation or tax levy for the department of the public service from
which the person shall be retired. No pension shall cease or become invalid
by reason of the abolition of the department or office in which he served, or
any change.in its title.”

v
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We shall first dispose of R. S. 43:4—4 supra, by pointing out that this section
of the statute requires that the veteran’s pension shall be paid by “the department of
the public seryice from which the person shall be retired.” In the case before us,
this is, of course, Bergen County.

R. S. 43:4—3 supra, states that the pension shall be paid to the veteran “in
the same way and in the same installments as his compensation has been payable.”
The source of this section is Chapter 84, P. L. 1912, antedating by many years
N. J. S. A. 2A:3—19 (Chapter 257, P. L. 1949), namely, the statute quoted above,
obligating the State to pay forty per cent of the salary paid to a county judge. We
cannot impute to the 1912 statute requiring the pension to be paid “in the same way
and in the same installments” as the compensation was paid, any intention to
encompass the condition created by the 1947 statute, whereby the State obligated
itself to refund to the County a portion of he salary, heretofore paid by the County,
to county judges. The duty to pay the salary is that of the employing county. The
obligation of the State is only to refund to the county a portion of that which the
county originally paid to the Judge.

Further, we are of the opinion that the reference in R. S. 43:4—3 that the
veteran shall be paid “in the same way and in the same installments” as the com-
pensation was paid, refers only to the mode of procedure, manner and time by
which and when the compensation was paid, and does not refer to the source from
which the compensation was paid, R. S. 43:4—4 supra, providing that the burden of
the pension shall be upon the department or office from which the veteran is
retired.

The word “way” (i. e. “in the same way”) used in R, S. 43:4—3 may be de-
fined as meaning, when employed in this sense, “manner or method”, (Webster's
New International Dictionary). In Marvel v. Camden County, 135 N. J. L. 575 at
577 (Sup. Ct. 1947), the Court had before it for consideration a statute requiring
the filling of vacancies by a Board of Freeholders “in the same manner as the
original selection or appointment.” The Court held that the word “manner” is to
be construed as meaning “mode of procedure.”

Aside from- the foregoing considerations, we point out that R. S. 2A:3—19
creates an obligation on the part of the State to refund forty per cent of the salary
mitially paid in its entirety by the county to the judge, and does not refer to
pensions. To endeavor to extend the obligation of the State to pension payments,
as distinct from salary payments, is to ignore the clear distinction between these
two terms.

Our Courts consistently have held that pension payments are but a “reward”
given for honest and efficient service (See Waelier v. Police and Fire Commission
of Trenton, 120 N. J. L. 39, 42 (Sup. Ct. 1938) and Delorenzo v. Newark, 134
N.J. L. 7 9’('E & A. 1945), or a “gratuity” (See Eckert v. New Jersey Highway
Department 1 N. J. 474, 480 (1949). More recently, the Appellate Division of our
Superior Court in Ballurio v. Castelling, 29 N. J. Super. 383, 389 (App. Div. 1954) in
a case involving a veteran's pension, held that:

“A pension is a bounty springing from appreciation and graciousness

of the soverelgn, it is an mducement to conscientious, efficient and honor-

able service .. .”

Additionally, our courts have stated that a public officer or employee is not
entitled to a pension as of right. (See Restaino v. Board of Commissioners of the
City of Newark, 16 N. J. Misc. 266 (Cir. Ct. 1938). In view of the foregoing deci»
sions, we believe it is evident that a veteran’s pension cannot be regarded as salary
which -is- earned, but is, as our courts have stated, merely a reward or gratuity or
bounty given to an employee, for which there is no vested right until awarded..
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In reachiﬁg this conclusion, we are not ‘u'nmind'ful of certain z;o:::st;(::rsneg{
6 Title 43, which refers to certain judicial o{f!cgrs, receiving on retitement

Chifptef "t ursu,anl to the terms and under the specific conditions ot t e”s A
EZrlerilxi:Ii):\ecrl )c,itzd, what is referred to as an “annual salary o(; ;ngenzgt-g)ié)dm;‘x;i
the remainder of their natural life. (See R. S._43.6—2 a]r;r - ;;om;;ensation, e
ding of these statutes in describing a pension, as salary ¢ cnsation, s
:’r?lfsualg and does not conform with normal statutory languagg (gr—l_é le ts; ;3-6_6-10
ness that the 1948 Judicial Retirement Statte (N. J. 3. A 0661 1o 836610
incl.), in referring to the benefits payabl? thereunder to in e s setire-
.l'nd' ',al officers calls such benefits a pension. In any event, Judge el Mar's retiee
ment not under the provisions of R. 3. 4{5 :6—2 or 43:6—6 referr 1 Oben f'g’
Bat was der the Veterans’ Pension Act, which specifically describes the efits
’tl;‘elitn;varsecl:v:(; by him, as a pension, and not as a salary o,r com;?ensa.l;‘l(c:)tn.amnot
' Inasmuch as pension payments mades unjz;d:htovlilt:rigitri’:;sng: A a;

. . . '

i:l:rl;r ?K::m?::;u:yu;? g::;:s \?vfouel)(;p:\eo( be entitled to reimbursement from the

State, for any portion of these payments.

Yours very truly,
Grover C. Ricuman, JR.
Attorney General

By : Danier DE Brigr
Deputy Attorney General

ddb;b

SepTEMBER 2, 1954.

Hon. Freperick M. RAUBINGER
Commissioner of Education

175 West State Street

Trenton, New Jersey

FORMAL OPINION 1954—No. 18.

Dear COMMISSIONER: - o
ini ther the Law Against Discrimination
.Y ou bave Fequesfgogrrfoiplt:‘c;;: 2Z}Srotvoid‘inx:};e:\] course of study from kindergarten
applies to 2 PEAE™ ?or college, which s owned and operated t_)y a boa.rd of trustees
‘through preparatl}o?ous or secta,rian institution, and which receives no income except
and not _b.y 2 {r;;gand contributions from private sources. I
from B oo the Law Against Discrimination does apply to such a school.
©_ In my opinion "¢ %Y '1045, c. 169 as amended by P. L. 1949, e 11, N- T,
- Section l'l o ey kesl it an unlawful discrimination for ttze.owner or ope.r?xt.or
Sé 18:25——12{? .ml::lic accomodation”, in extending the privileges and facx}mei
of “any place O 'gl;te against any person on account of race, ?’re?d, color, n?.tlpn}z:
__thgr?of, to diseri’ The term “place of public accomodation™ 1s defined in the
Jongin, or anceslr{.g 25_5j) as including “any kindergarten, primary and secondary
Jlaw (N. J. 5. A-b .iness school, high school, academy, college and university, or
S e Olr' utsitution under the supervision of the State Boa,r,d of Educ':a.n?n,
anyt;dugc::x?;xaiss;gier of Education of the Stale of New Jersey.” The deflmtxop
‘or ‘the

then goes on to provide as follows:
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“Nothing herein contained shall be construed to include, or to apply to,
any institution, bona fide club, or place of accomodation, which is in its
nature distinctly private; nor shall anything herein contained apply to any
educational facility operated or maintained by a bona fide religious or
sectarian institution, and the right of a natural parent or one in locol parentis
to direct the education and upbringing of a child under his control is hereby
affirmed ; nor shall anything herein contained be construed to bar any private
secondary or post-secondary school from using in good faith criteria other
than race, creed, color, vational origin or ancestry, in the admission of
students.”

Aside from the question whether a school of the type under discussion might
otherwise be considered an iustitution which is in its nature “distinctly private”, the
last two clauses of the sentence above quoted make it clear by implication that
such a school is covered by the law. II educational facilities which are private in
the sensc of not being part of the public school system were excluded {rom the
law as distiuctly private institutions, there would be no need for the specific exclu-
sion of religious or sectarian schools. Yet it is well settled that every word, clause
and sentence in a statule is to be given significance where that is reasonably
possible, and that the Legislature will be presumed not to have made a superfluous
use of words. FFord Motor Company v. New Jersey Dept. of Labor and [ndustry,

S N. ). 494, 502 (1950); Sicel v. I'recholders of Passaic, 89 N. J. L. 609, 612
(E. & A. 1915).

Similarly, if every so-called private school were exewnpt from the Law Against
Discrimination by virtue of being an institution “which is in its nature distinctly
private”, it would have been superfluous to provide in the last clause of the above
quoted proviso that private secondary schools might use in good faith criteria other
than race, creed, color, national origin or ancestry in the admission of students. In-
decd, the express vesting of such authority in private secondary schools plainly
indicates that they are prohibited from considering race, creed, color, national origin
or ancestry in the admission of students.

For the lorcgoing reasous, it is our opinion that so-called private educational
institutions were not intended by the Legislature to be considered as institutions
which are in their nature “distinctly private”, within the meaning of that phrase
as used in the law, and that such educational facilities are subject to the law execept

for those which are operated or maintained by a bona fide religious or sectarian
institution. .

It may be added that in using criteria other than race, creed, color, national
origin or aucestry in the admission of students, the school must follow the statutory
injunction of “good faith”, This plainly means that the institution may not circum-

vent the law by wusing such other criteria for the purpose of accomplishing the
prohibited discrimination.

Yours very truly,

Grover C. RICHMAN, JRr.
Attorney General

By : THomas P. Coox,
Deputy Attorney General,

tpe;b
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SgprEMBER 15, 1954

Hown., AXCHIBALD S. ALEXANDEK
State Trcaswrer

State House
Trenton, New Jersey = -

FORMAL OPINION 1954—No. 19.

Drar MR ALEXANDER!:

VYou advise that you had been requested by the'RegionaI Director off Re.g;onthilt
of the United States Department of He_al'th, Education am.d‘Wclgarce},1 to mg:smp 3
Department with the opinion of this Ol(lce as to the validity o apte; 'of‘thé
1954 and as to the fact that any benefns_ granted or extended to mem ers o e
preslent Srate Employees’ Retirement System based on accumulated equilies L
that System are not conditioned on future employment.

Chapter 84, P. L. 1954 is entitled ;

“An Act to provide coverage for certain State, county, municipal, school
district and public employees, under the provisions of Title 11 of the Eeder:é
Social Security Act, as amended; repealing chapters 14 and 15 of Title
of the Revised Statutes including acts Amendalqry ther.eof and supplementary
thereto; granting refund of accumulated deductions paid thereunder or mem-
bership’ in the Public Employees’ Retirement System created hereunder,

M M M M »
specifying contributions to be paid and benefit rights therem.

This statute, as you will note, (1) suthorizes and directs the State ’I'rensurc:(ri
as the State agency, established under Chapter 253, P. L. 195}, as amend‘ed, ?md
with the approval of the Governor, to enter mto an agreement with thg 'Umtef
States Department of Health, Education and Welfare to extend }he provisions ©
the Federal Old-Age and Survivors Insurance system to certain State, county,
municipal and school district and other public employees;‘(Z) repeals as of Dece_m}-l
‘ber 30, 1954, chapters 14 and 15 of Title 43 of our Revnse.d Statutes, unde?r whlcd
“our present State Employees’ Retirement Systema js established and functions an
piirsuant tg which the benefits of this System may be extended to county and
“huiicipal employees; and (3) establishes as of J,anuarAy 1, 1955, a new OState
vetirement system known as the Public Employees’ Reticement System.

‘It is our opiuion that Chapter 84, P. L. 1954 was ~duly and prope,rly e.nacted,
*efféctively abolishes as of December 30, 1954 the present State Employees Rehr.emen;
System, validly accomplishes the several_other pur'posgﬁ set. forth m_the t:tlefo
this act (supra), and is fully- in effect subject only to he various effective dates for
specific sections, as is set forth in said act. .

The various tests of constitutionality ‘1o be applied 1o leg'\sia_tlon relalmg,. as
Chapter 84, P. L. 1954 does, namely, to pension and retirement rights for various
groups, were early set forth by our Courts m Hubne 7. Trenton, 95 N. J. .L. 1_30,
(Sup. Ct. 1920) affirmed 95 N. . L. 545 (E. '& A ]92‘0). These tests inquire

" whether the object of the Legislation under consu]erauqn 1s_expressed in its title,
whether the employees dealt with: have a proper relationship to each O(helj, and
whethes it avoids the pitfall of being special legislation. A readmg of the.tule .of
Chapter 84 of P. I.. 1954, supra, makes evident }he fact that the ObJCF\.Of this legis-
Jation is precisely and fully set forth in its mle.. As to the remaining tests, "the
Supreme Court, in the case cited, pointed out that it would not be “incongruous” to

¢
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include "all public servants in a general pension act,” and further, that such Jegis-
lation cannot be assailed as special legislation. The language of the Supreme Court
in the Hulme decision is equally applicable to the 1954 statute now before us for
consideration. .

1t is also clear under the decisional law of our State that the Legislature, as
a condition of employment, may requirc a public employee to become a member of a
newly created pension system, at the same time depriving him of mewmbership i
an existing pension system. This point was adjudicated by our Supreme Court, in
Pession Commission of the Police and Fire Department of Atlantic City v. Atlantic
City Fire Department Pension Fund, 97 N. J. L. 117 (1922) aff'd 98 N. J. L. 794
(E. & A. 1923).

The facts in that case disclose that in 1920 the Legislature enacted Chapter
150, P. L. 1920, which provided for certain retirement and pension rights for
policemen and firemen of muuicipal police and fire departments of this State, and
their dependents. The act jurther directed the then existing municipal police and
fire department pension funds to turn over funds in their possession to the municipal
pension boards created uuder the 1920 statute. The respondent in this case, the old
municipal pension fund, declined to turn over to the newly created pension -fund,
certain assets in the possession of the former. The Supreme Court ordered the
turnover, stating that it was within the power of the Legislature to provide for a
formation of a new pension system and to direct that assets of the old System, be
turned over to the new fund.

The Supreme Court furthér went oun to say that such type of legislation is
“but the expression of the legislative will and purpose to make changes in the
control, administration and sources of retirement and pension funds,” and that the
contention of respondent that legislation of this nature amounts to a forfeiture and
deprivation of vested rights, is “beside the mark”, such legislation being “no morc
than the change of one legislative trusiee for another.” (p. 795).

Tt is also appropriate to note at this point, that our Courts have uniformly
held that: .

“I¢ appears to be the gencral rule, and is certainly the cule “in this °
state, that compulsory deductions from the salaries of governmental employees
by the authority of the government for the support aof a pension fund create -
no contractual or vested right between such employee and the government,
and neither such employes nor those claiming under them have any rights
except their cidims be based upon and within the statute governing the
fund.” Bewnett v. Lee, 104 N. J. L. 453 (Sup. Ct. 1928) ; Pliunkett v. Pen-
sion Commissioners, 113 1d. 230 (Sup.- Ct. 1934), affirmed 114 Id. 273
- (E. & A. 1935); Salley w. Fir¢men’s and Policenen's. Pension Fund Com- -
- misston and Jersey -Crty, 124 N, J. L. 79 (Sup. Ct. 1940). <o

The sécond inquiry preseuted for detérmination is. whether Chapter 84, P, L.
1954 adequately protects all accumutated equities granted SF éxtendéd to ‘members
of the State Employees’ Retirement System,.to be terminated as of Decernber 30.

It is our opinion that Chapter 84, P. L. 1954 does adequately protect all
accumulated equities and that such accumulated equities: are not .conditiongd in any
manner upon future employment. _ e me e . AR

As we have observed. heretofore, the preseat.State Employees’ Retirement Sys-
tem is:based on the provisions of chapters 14 and-15 of Title 43 of our.Revised Sta-
tutes, and the  varicus amendments.:and supplements.:thereto. The. repeal: of ~these
statutes, provided for in paragraph 4 of Article-11:0f the 1954 statute. aforementioned,

PR PR
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is specifically conditioned upon a series of provisos, set forth in paragraph § of
Article 11, all of which have for their specific intent and purpose the protection and
safeguarding of equities and benefits held as of December 30, 1954 by members of
the present State Employees’ Retirement System. These specific provisions, in our
opinion, adec ately and legally accomplish this purpose.

The power of the Legislature to provide in a new pension act for the safe-
guarding of pre-existing equities and benefits was approved by the Supreme Court in
\Seive v. Police and Fire Pension Commission of Orange, 6 N. J. 586, at 591, in
which case the Court speaking of a 1944 pension act, held as follows:

“By the 1944 act, the Legislature created a statewide pension system
for full-time policemen and firemen designed to ensure the uniform protection

of all such public officers through the medium of pensions payable from a

fund maintained upon a sound actuarial basis. The Legislature recognized

the financial burden imposed on municipalities by pension funds' operating
within the scope of the earlier legislation and sought to reduce it. For
the protection of those persons who were members of existing municipal
funds and were disqualified by age or ill health to become members in the
state fund, the municipal funds were permitted to continue in existence.”

Yours very truly,

Grover C. RICHMAN, JR.
Attorney General

By : Danier D BRrier
Deputy Attorney General

ddb;b

Ocroper 11, 1954,

HoN. ArRCHIBALD S. ALEXANDER
State Treasurer

State House

Trenton, New Jersey

FORMAL OPINION 1954—No. 20.

Dear Mr. ALEXANDER:

You have asked our opinion as to the proper method of computing the tax
exemption of an honorably discharged veteran who, on October 1st of the pretax
year, is the owner of vacant property assessed at less than $500, and who, there-
after, during the tax year, improves the property by the erection of a building.
Your request assumes that the veteran has complied with all statutory prerequisites
for exemption.

The veteran’s exemption is provided for in Article VIII, Section I, Paragraph
3 of the Constitution of 1947, as amended, which reads in part as follows:

“Any citizen and resident of this State now or hereafter honorably dis-
charged or released under honorable circumstances from active service, in
Gime of war or of other emergency as, from time to time, defined by the
Legislature, in any branch of the Armed Forces of the United States shall
be exempt from taxation. on real and personal property to an aggregate
assessed valuation mot exceeding five hundred dollars ($500.00), which
exemption shall not -be altered or repealed.” * * *
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The legislature has set up the mechanics and procedure for making claim for,
and allowance of, the veteran’s exemption (N. J. S. A. 54:4—3.12i 1o N. J. S. A.
54:4—3.12u). N. J. S. A. 54:4—3.12n provides in part, as follows:

“Every fact essential to support a claim for exemption hereunder shall
exist on October first of the pretax year and in the case of an application
by a veteran such application shall establish that he was, on October first
of the pretax year, (a) a veteran, as herein defined, (b) the owner of the
legal title to the property on which exemption is claimed and (c¢) a citizen
and resident of this State” * * *

The question posed by you arises only where a veteran owning vacant land
on October 1 of the pretax ycar does not “use up” his entire exemption because the
vacant land is assessed at a valuation of less than $500. If he should then, within
the tax year, complete the construction of a building on the land, his property would
he subject to an a'dde_d assessment under the provisions of the “Added Assessment
Law” (N.J. S. A. 54:9—63.1 to N. J. S. A. 54:4—-63.11). The section of that law
which is applicable where the building is completed during the tax year is N. J.
S. A. 54:4—63.3 which provides in part as follows:

“* * % when any parcel of real property contains any building or other
structure which has been erected, added to or improved after October first
and completed between Januvary first and October first following, the assessor
shall, after examination and inquiry determine the full and fair value of
such parcel of real property as of the first of the month following the date
* * * of such completion, and * * * if such value so determined exceeds the
assessment made as of October first preceding, the assessor shall enter an
assessment, as an added assessment against such parcel of real property,
in the '‘Added Assessment List, 19, which assessment shall be determined
as follows: by multiplying the amount of such assessment or such excess
by the number of whole months remaining in the calendar year after date
of * * * such completion, and dividing the result by twelve.”

The added assessment, under this section, is the quotient resulting from tlie
a.p[')lication of the formula set out in the section. In our opinion, the “unused por-
tion” of the veteran’s exemption is to be deducted from the added assessment as
se def}'ned; it is not 1o be deducted from the valuation or assessment before the
apportionment provided in N. J. S. A, 54:4—063.3.

_You have advised that it has been suggested that the veteran should not be
cnmle'd to any exemption against an added assessment since the improvement
resulting in the added assessment was not in existence on October st of the
!;retax year. The suggestion made has no validity. The added assessment, although
it vesults from the improvement made, is an assessment against the rcai property
of which the veteran was the owner on October Ist of the pretax year.

Qf course, the total exemption received by a veteran may not, in any case, exceed
$500 in the aggregate during any year.
Yours very truly,
Grover C. RICHMAN
Attorney Gencral

By : Harop Korovsky
Assistant Attorney General

hk b
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Ocroser 15, 1954

How. Asraxt S. VERMEULEN
Acting Dircetor,

Division of Budget & Accounting
Department of the Treasury

State House,
Trenton, New Jersey

FORMAL OPINON 1954—No. 21.

DEAR DIRECTOR:

This will ackuowledze your recent request for an opinion conceraing repaymeat
of ciaims for moneys previously ceceived by the State Trea;urer for protective
custody under the provisions of Article 3 of Chapter 37 of Title 2A N. J. S.

You inform us that a sum of money has been delivered to the State Treasurer
in accordance with a judgment for protective custody duly entered'by t.he .Supenor
Court, Chaucery Division. In compliance with an order contained said judgment
the State Treasurer has paid out of said sum of money fees allowed to counsel
for plaintiff, counsel for defendant and to the Escheator,

Pursuant to Section 2A:37—-32 N. J. S. and within the time limit therein pre-
scribed a number of claims for repayment have been pres?nted to the ,Sta.le
Treasurer and you wish to be advised on the following questions which we will
answer in order:

1. Is the State Treasurer authorized to determine the validity of ail
such claims for repayment, without limitation as to amount, o
is he limited to determining the validity of ouly those claims for
an amount less than $50.00?

1L is our opinion and we so advise you that the State Treasurer may determinc,
without limitation as to amount, the validity of any claim for repayment made

pursuant to Section 2A:37—32 N. J. S. The applicable language of Section 2A.:37—

32 N. J. S.: )
% ¥ ¥ Yf a claim is made to the.state treasurer within such period of
2 years, and he shall determine that the claim is valid, he shall pay the
moneys so claimed to the person entitled thereto. If the state treasurer shall
determine that the claim is not valid, he shall reject the claim. The claim?nt
may thereupon apply to the superior court, chancery division, for a review
of his determination, and the claitn shall thereupon be heard -and determined,
de novo.”
indicates quite clearly that there was no intention to limit the ‘amount of the claims
{or. repayment, the validity of which shall be determined by the State Treasurer.

Nor does Section 2A :37——43 N. J. S. which provides: -

“Whenever it shall appear to the satisfaction of the state treasurer or
his representative that a person is the Jawful owner of any moneys that have
heretofore been received by.the treasurer under the provisions of this article,
and that such moneys are less than $50 the state treasurer is hereby author-
ized and empowered to-repay to the lawful owner aforesaid the moneys
so-received without -the mecessity of reopening the judgment theretofore
entered.”

oy v
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impose any such fimitation upon the amount of the claims which the State
Treasurer may pay if fie determines same 10 be valid. The judgment referred to
in Section 2A:37—43 N. 3. S. is a judgment m an action to escheat personal prop-
erty wherein notice has been given to the owner who is unknown or whose
whereabouts is unknown, as distinguished from a judgment readered in a proceeding
for custody of the moneys, which proceeding is maintained against the holder of
the moneys who is not the owner thereof. The judgswent in the custody proceeding,
directing the delivecy of the moneys to the State Treasurer for protective custody,
necessarily determines that the defendant holder of the moneys is not the owner
of the said moneys. Under Section 2A:37—33 N. J. S. the holder of the moneys
was released and discharged from any claim of the owner when the money was
paid to the State Treasurer pursuant to the judgment for custody. The owner,
who was unknown or whose whereabouts was uvknown, was not a party in the
custadial procceding, and no purpose could he served in requiring said owner to
1eopen the custodial judgment before he could assert a claim of more than $50.00.
[t therefore becomes readily apparent thal the provisians of Section 2A:37—43
N. J. S. were not intended as a limitation on Section 2A:37—32 N. J, S,

2. Where the State Treasurer has determined that a claim for repay-
ment is valid, shall he pay the (ufl amount of said valid claim or
should he deduct a pro rata share of the {ees allowed to counsel and

to the Escheator?

[t is our opinion and we so advise you that the State Treasurer shall deduct
from the amount of such valid claim for repayment a pro rata share of the fees
allowed to counsel but shall not deduct any pro rata share of the fees allowed to
the Fscheator. ' '

The authority for the allowance of counsel fees is to be found exclusively in
R. R. 4:55—7 (formerly Rule 3:54—7) and the effect to be given to that portion of
Section 2A.:37—35 N. J. S. which provides:

Ak % qhe court shali * * * fix and direct the paymeot of the fees and
expenses of the attorney-at-law who shall have prosecuted the action.”
is that it removes the statutory obstacles so as to permit the Court to make an
award of fecs to counsel of the State in these proceedings in the event such an
award is authorized By R. R. 4:35—7. State ». Olis Elevator Co.,, 12 N. J. 1
(1953). Inasmuck as R. R. 4:55—7 contains no specific authorization for allowance
of counsel fees in proceedings for protective cusiody, it is reasonable to assume
that the Court must have found that there was 2 "fund in court” within the
meaning of paragraph (b) of said rule. Au allowance having beeu made for fees
of counsel out of “the fund” said fund is accordingly diminished aud the claimant's
share is proportionately reduced. As we said in Katz . Farber, 4 N. J. 333 (1950),

“Chancery considered that the comiplaicant, if he did not create, as
leust prescerved and protected a fund, at his own expense, and brought that
fund under the control of the court for the benefit of a class which should,
in goud conscience, bear their fair share of tle burden of the litigation.”

See also Clintas v. American Car & Foundry Company, 133 N. J. Eq. 30,
(Chan., 1943), affirmed, 135 N. J. Eq. 305 (E. & A. 1943),

The court having jurisdiction over the fund and the allowsnces to counsel having
been made therefrom for their eflorts to preserve and protect the fund, no con-
sntutiona) problem of duc process relative to a claim by a potential claimant is
mvolved,
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The Iischeator’s [ec is, however, 11 a different category. Histerically, the
tacheator was an officer of the King whose duties were generally -to ascertain
what escheats had taken place and to prosecute the claim of the sovereign for the
[vrpose of recovering escheated property. He performed a service {or the sovereign
not unlike the services performed by a sheriff, In some iastances, the sheriff would
pesfosm the duties of Lhe Escheator, Hardwman, The Lew of Escheat, 4 L. . Rev.
318, 339 (1888). The Escheator's [eces for the service he performed were at an
cacly date set by statute. See 10 Meoe. Lbr. 139 (1792).

The amount of fee presently to be allowed to lhe Escheator for his services is
scl by statute and is contained in Section 2ZA:37—33 N. J. S. where it 1s provided:

“After the judgment directing that the person or corporation shall forth-
with deliver said moneys to the state treasurer shall have been compiled with
as provided in section 2A:37—31 of this title, the state treasurer shall so
inform the court. Whereupon the court shall direct that there be paid to
the escheator, if any, 5% of the moneys so paid to the state treasurer, * * ¥

Although this allowance to the Escheator, in effect, reduces the amount of
the sum over which the State Treasurer shall exercise protective custody, the
awount of the fee to be paid to the Escheator is provided by statute. This distin-
guishes it from the amount of fee allowed to counsel by the court out of the fund
ia court independent of any statute, as compensation for the preservation and
profection of the fund. :

The amount of the Escheator’s fee being set by statute, in the absence of an
cxpression by the legislature that a deduction of said fee shall be made from a
claim for repayment, no such deduction should be made.

The Superior Court in dealing with the protective custody statute said in State
v, Awerican Hawatan Steamship Co., 29 N. J. Super,, 116, 133 (Ch. Div. 1953) :

“With respect to the assertation that the owner witl be saddled with a
portion of the expenses of the action for custody, it is not necessary to con-
sider the constitutionality of a deduction on that account since our statute
does not provide for any deduction by reason of the custodial proceedings.”

We are satisfied that the court had in mind only deduclions provided for by
statute. The deduction of the allowance of counsel fee is not made by authority of
a statute. No statulory provision exists for the deduction of the fee set by statute
10 be paid t6 the Escheator, nor is there any general principle of law sanctibring its
deduction. (Cf, Katz v. Farber, supra. Cinlas v. American Car & Fowundry Com-
fony, supra}.

Yours very truly,

Grover C. Ricnman Jr.,
Atlorney General.

By : Crartes J. KEnoOE,
Assistant Attorney Gengral.

CIK:MG
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NoveMser 8, 1954,

Hor. ARCHIBALD §. ALEXANDER,
State Treasurer,

State House,

Trenton, New Jersey.

FORMAL OPINCON 1954—No. 22,

Deag MR, ALEXANDER:

Iln connection with the admionistrative implementation of Chapter 84, P, L.
1954 (N. J. 5. A. 43:15A—1 to 43:15A-—88), you have been advised by the United
States Department of Health, Education and Weljare that you, in your capacity as
the State Agency, established under Chapter 253, P, L. 1951, (N. J. §. A. 43:22—1
to 43:22—10 inct), will be required to [urnish with respect to each political sub-
dgivision of our State to wWhich it is proposed 1o extend old-age and survivors insur-
ance coverage, pursuant to Section 1, Article 1 of Chapter 84, P. L. 1954 (N. J.
S. A, 43:18A-—1) "an authoritative certification that uader neither any statute of
the State of New Jersey nor any action of any appropriate governmental uuit, has
a retirement system been established for positions in that political subdivision ta
which old-age and survivors insurance coverage Is to be extended.”

The basic problem herein presented for determination, arises as a result of
cerlain provisions of Section 218 (d) of the Federal Social Security Act (42 U. S,
C. A_ s 418) which provide, inter alia, that if on the date of any agreement entered
iito between a State Agency and the Secretary of Health, Education and Wellare
cf the United States, or on September 1, 1954, services were performed in any
political subdivision by employees in positions covered by a State or Jocal retire-
ment system, that old-age and survivors insurance coverage may be extended to
cover services periormed in such positions only after compliance with referendun
procedures set forth in the 1954 amendments to the Social Securily Act.

The Federal Act provides, in other words, that il a position in a political sub-
division and the occupant of that position, are covered by a retirement syytem,
extension of coverage under the Federal Act to employees in such positious is
dependent upon an approving referendum resulting in the inclusion of the retircient
system under an agreement.

Reference to this samme limitation appears 1 Sec. Zh, Article T of Chapter 84,
P L 1954 (N, J. 5 A 43:18A—2b) which states:

"The agreement shall not be made applicable to services in such posi-
tions so long as such positions are barred from coverage by the provisions of
the Social Security Aet”

In order 10 assist you in the certification which you will be called upon to make
as to whether or not, in any given case, a retirement system may be said to cover
services rendered in any posifion 1o which it is proposed 1o extend the bepefits of
the Social Security Act, you have requested that this Office examine into the
pension laws applicable to political subdivisions of our State and zppropriately
classify them in fight of the Limutaton above referred to, sel Torth in the Federal
Social Security Act,

Local pension laws in New Jersey are many aad varied. Au iuteresting and
cxhaustive compilation of these laws, disclosing their great variety and many
characteristics, is contained in a stody prepared by the Bureau of Goverument
Research of Rutgers University cntitled “Pension Legisiation lor Public Einplay-

ees in New Jersey” (December 1950). By way of general comment, it may be
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here stated that the Rutgers study discloses as of that date, there were in effect, in
New Jersey, one hundred and ten different types of pensions authorized for public
employees, including both contributory systems and non-contributory systems, of
which over eighty rclate specifically to political subdivisions of the State.

Our lacal retirement laws may be broadly classified for our purposes herein, as
mandatory or permissive,

If a mandatory rctirement law was jn operation in a political subdivision. on
September 1, 1954, as to any given position, and the occupants thereof, then it is
clear that the benefits afforded by the Social Security Act, may be extended only
ufon compliance with the referendum requirements.

We turn then to the permissive retirement acts. A study of these would
indicate that such permissive retirement acts fall within the four following cate-
gories:

1y Where no action has been taken by the lacal goverming body to adopt
or utilize any applicable permissive retirement statute.

2) Where the local goveruing body has taken action to adopt or uvtilize an’

applicable permissive retirement statute to retice one, or same, but not all, employ-
¢es with cqual qualihcations.

3} Where the local governing body has adopted or utilized permissive retire-
ment statutes to retire all qualified employees,

4) Where the local governing body has adopted or utilized applicable per-
inissive retirement statutes, bt terminated oprior ta September 1, 1954, the future
effect of such law or laws in the political subdivision concerned.

In connection with the cectification which you will be called upon to make,
agreement has been reached with the appropriate Federal anthorities that your
certification as to each political subdivision to which it is proposed to extend the
benefits of the Social Security Act, may be confined to local action accurring during
the period January 1, 1951 to September 1, 1954,

The first siuation outlined above, namely, where 1o permissive retirement
statute was adopted by the political subdivision, was the subject of Formal Opinion
No. 42 (1952) of this Office, dated December 17, 1952, in which opinion this office

advised that in such case, no local retirement system may be said 1o have been .

established in such political subdivision which would bar coverage under the
provisions of the Federal Social Security Act, for the positions mentioned In the
permissive retirement laws, and the occupanis thereof.

In that epinion. this Qffice was exsentially concerned with the (allowing ques-
tion; wineh Jikewise is the general guestion hereinbefore us in connection with the
various categorics referred to above, and hercinafter discussed:

"The nub of the question for detcrmination 1z whether the political sub-
divisions of the State have already “‘established”™ a retirement system for
their employees which would bar coverage under the Social Security Aet”
The answer to the question above propounded, as sct forth in Formal Opinion

No. 42 of 1952 was;

A retirement system is deemed to be established when an employer has
in aperation an existing plan entitling his employees to specified benefits
in ¢onsideration of services rendered or in recogmition of merit. The usual
indicia of an established plan are that: Coverage available for all employees
or specified classes; eligibility requirements are definitely specified; stated
benelits are payable, the amount and duration dependent on the length of
service and salary of the employee. If such factors are existent then, without
doubt, a plan has heen established and would operate to deny coverage
under the Social Security Act to those employees. eligible.”
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Now as to our second category, namety, where the local governing body has
taken action 1o adopt a permissive retirement statute to relire one Or more, but

not all, eligible employees.
This situation was alluded to in Formal Opinion No. 42 (1952} supra, in the
following language:

“If a political subdivision has, by ordinance or rtesolution, pursuant to
a statute, adopted an ordinance or resolution for the benelit of ep\ployces
holding certain positions or offices, some question of discrimination may
arise, if the municipality does not invoke the provisions of the statute for
the benefit of other employees who have served meritoriously for the
required period of time. Flowever, it has been held that a peuston granted
by public authorities is not a contractual obligation but a gratuitous allow-
ance and that the- pensioner has no vested right. Moran v. Firenen's and
Policemer’s Peasion, (November 1942) Hudson C. C, 28 Atl. (2nd)
885 .. >

We assume that the reference to discrimination in the above exerpt {rom
Formal Opinton No. 427 (1952) arose in the mind of the author of the opituon by
veason of Section 5 of Articte I of tie 1947 State Conslitution which provides:

“No person shall be denied the enjoyment of any civil or military
right, nor be discriminated against in the exercise of any awvil or military
right. . ..

We note that the Coustitution, in the section cited, protects rights. But does
an employee otherwise eligible, have the right, as such, 1o demand the benefits of a
pecmissive retirement statute, even though others, sinlarly eligible, have already
had extended to them the benefits of the permissive statute?

The answer to the guestion above propounded, appears to us to be in the
negative, from what our Courls have consistently adopted as their concept of these
permissive peonsion laws. The rule has been stated thusly:

“The unquestioned rule is that a pension grunted by the public authori-
ties is not a contractual obligation, but a gratuitous allowauce, in the
continuance of which the pensioner has no vested right; and that a pension
is accordingly terminable at-the will of the grantor.” 54 A, L. R.at 943; 98
A. L. R. 505

Hlustrative of the holdings of our Courts ou the subject, are a long line
of decisions among which may be cited the following:

In Bader w» Crone, 116 N. J. L. 329 at 331 (Sup. Ct 1936), the Supreme
Court held:

“It appears to be the general rule, and is certainly the rule in this

State, that compulsory deductions from the salaries of governmental

employes by the authority of the government for the support of a pension

fund create no contractual or vested right between such employes and the

government, and neither such employes nor those claim%ng_ under them

fiave any rights except their claims be based upon and within the statute

governing the fund. Bemnett 2 Lee, 104 No I Lo 4333 Plustkctt v, Board

of Penston Commiisstoners, 113 1d. 230. afficroed, 114 Jd. 273 . . . We be-

lieve that the enforced contributions from the pension of a policeman who

desires to preserve his pension privileges to his wife in the event that she

outlives him are of a kind, in-so far as legislative control thereover. is

concerned, with those mandatorily made from his salary ‘pa_ymcntS_durmg

the years of his active service. Obviously the intentiony of -thg. legislature

is to preserve a solvent fund against the happening of “the pivotal event,



54 OPINIONS

retirement in the one case and death in the other, upon which the right
to a pension depends.” . . .

To same cffect see Sally v. Firemen's and Policemen’s Pension Fund Conmt.,

124 N. J. L. 79 (Sup. Ct. 1940).
In Walter v. Police and Firc Commission of Trenton, 120 N. J. L. 39, at 42

(Sup. Ct. 1938) the Court, citing with approval Bader v. Crone, supra, termed a-

pension given by a municipality as “in effect, but the taxpayer's reward, given pur-
suant to legislative mandate, for honest and efficient service.

bn de Lovenzo ©. Newark, 134 N. J. L. 7, at 9 (E. & A. 1945), the Court
slated -

"We agree with the court below that what the plaintiffs receive under
the Pension Act (for municipal employees) is a reward for past services
and safeguard against want in old age. . . .”

I Eckert . New Jersey Highway Department, 1 N. J. 474. at 480 (Sup. Ct.-

1949). our Supreme Court considered, inter alia, the nature of pensions granted
under tiic State Employces’ Retivement System statute (R. S. 43:14—37) and
stated : . .

"It is said, and may be argued, that a pension paid by the State
being in the nature of a gratuity it is against public policy to allow benefits in
addition thereto from another source payable to the State. The Legislature is

_the arbiter of the public policy of the State, that is solely its prerogative
with which, when declared, the Courts have no concern except to see it
kept within constitutional bounds. Canter & ¢., Inc. v. Retail Furniture & c.,
No. 109, 122 N. J. Eq. 575, 5890 (Ch. 1937); Kobylarz v. Mercer, 130
N. J. L 44 (E. & A. 1942).

See also McFeely v. Pension Comm. of Hoboken, 8 N. J. Super. 575.
In Ballurio w. Castellini, 29 N. J. Super. 383 at 389, (App. Div. 1954) the
Court held:

“A pension is a bounty springing from the appreciation and graciousness
of the sovereign; it is an inducement to conscientious, efficient and honor-
able service. . . .”

The decisions hercinbefore cited and discussed are to be distinguished from
cases involving mandatory pension systems, as Schliske v. Firemen's & Policemen’s
Pension Fund Conmumission, 133 N. J. L. 249 (Sup. Ct. 1945) and Beronio v. Pen-
sion Commission, 130 N. J. L. 620 (E. & A. 1943). In the latter case, wherein the
Court was sought to enforce claimed pension rights, the Court pointed out that
the duty of the Pension Commission to grant the pension was clear and specific,
“no element of discretion” existing with respect to the execution of the applicable
statute. In the former case, where like relief has been sought, the Court held that
“under the clear mandate of the statute” the relator had a right to retirement and
there was no discretionary right to withhold it from him. And even in such

situations, the Appellate Division in Ballurio v. Castellini, supra, expresses the .

d.(mbt that even mandatory statutes are to be regarded as “self-executing” under all
circumstances.

W{e, therefore, are guided by the rulé of Bérringcr v. Miele, 6 N. J. 139, at 144
(Sup. Ct. 1951) :

“The construction of a statute by the courts, supported by long acquie-
scence on the part of the Legislature, or by continued wuse of the same
!anguage, or failure to amend the statute, is evidence that such construction
s in accordance with the legislative intent.”,
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and accordingly are of the opinion that insofar as our second category is con-
cerned, namely, situations in which action has been taken by the local political sub-
division to retire only some employees, but not all employees similarly eligible under
a permissive retirement act, that no local retirement system has been established.

As we indicated in Formal Opinion 42 (1952) supra, we hold that a retire-
ment system may be deemed to be established in a political subdivision of our Statc
only when there is a system under a ‘self-executing” statute to the benefits of
which, every eligible employee is entitled automatically and without further legis-
lative action, when the elegibility requirements set forth in the statute are satisfied.
‘This situation, however, does not exist under permissive statutes, where the entitle-
ment of thte employee is based, not upon his satisfying the eligibility requirement
or requirements of the statute alone, but is more essentially based - upon what
discretionary action, if any, is taken by the local governing body to extend the
benefits of the statute to the specific employee concerned.

Let us turn now to the third category—namely, where the local governing body
has adopted permissive retirement statutes to retire all qualified employees, similarly
situate.

I, in this situation, local action has merely consisted in retiring.by name cach
eligible employee, as and when the employee became eligible for retirement bene-
fits, then we are of the opinion that this general practice could not destroy the
discretion lodged in the local governing body to withhold the same pension from
some other employee, in the future, and accordingly, no local retirement system
has been established, in our opinion, under these circumstances, for the reasons here-
tofore stated. In other words, local action, in this case, has consisted only in indi-
vidual treatment.

On the other hand, if local action has consisted in the adoption of a resolution
or ordinance, stating in effect that occupants of a named position or positions, would
automatically be retired on satisfying stated eligibility requirements, then, in our
opinton, and based on what has heretofore been expressed, a general local retirement
system may be said to exist, until such time as the local resolution or ordinance
is rescinded, or the effect thereof terminated by appropriate local legislative action.

Turning now to our fourth and last category, namely, where the local govern-
ing body did, prior to September 1, 1954, take appropriate local legislative action
to prolubit or preclude .the retirement of additional employees, Section 218 (d)
authorizes the extension of old-age and survivors benefits to services in such posi-
tions, on submission of appropriate proof of such termination to the Federal author-
ities, the precise nature of such proof being the subject matter of a letter dated
June 25, 1954, addressed to you by Mr. Joseph B. O'Conner, Regional Director,
Department of Health, Education and Welfare, 42 Broadway, New York 4, New
York.

Very truly yours,

Grover C. RicHMAN, Jr.
Attorney General

By: DanierL De Brigr
Deputy Attorney General

ddb;b
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DeceMBer 17, 1954.

Hon. Jeromr B. McKENNA

Acting Commissioncr of Banking and Inswrance
State House Annex

Trenton 7, New Jersey

FORMAL OPINION 1954—No. 23

Drax CormnissioNer MCKENNA -

O|:n' .opi.niou has been requested as to the maximum investmenl a bank under
your Jurisdiction might make i the bonds of local federal housing authorities
wider The Bauking Act of 1948, N. Jo SO A 17:9A-1 et seq. \Ve understand that
the bounds are issued by local housing authoritics and are secured by a pledge of the
revenues of the housing project and an unconditional contractual obligation of
the Public Housing Administration, an agency of the Unitetd States Go:/ernment.
The obligation of the Public Housing Administration is to make payments of
anual contributions in amounts which, together with other funds of the local hous-
i.ng authorities, will be sufficient to pay the amount due on the bonds and the
mterest thereon. See 42 U, S. C. 1410.

The United States Attorney General has issuel an opinion to the effect that—
“A contract to pay amnual contributions entered into by the Public

Housing Administration in conformance with the provisions of the act is

\:alid and binding upon the United States, und that the faith of the United

States has been solemnly pledged to the payment of such contributions in

the same terms jts faith has been pledged to the payment of its interest-

bearing obligations.”" 41 Ops. Attorney General #24 (1953).

Section 25 of The Banking Act of 1948, N. 1. S. A. 17:9A-25 (1) empowers
baiks to purchase bonds. Article 13 of the Act, N. J. S, A. 17:9A-60 et seq., imposes
c_ertain limitations. on the hability of any person (including a corporation,, associa-
tion or body politic) to a hank. By its terms, however, N. J. S. A. 17:9A-61 the
Article does not apply to— ,

. “(1) loans to or investments in ubligations of the United States, this
b.tate or any county of this State, or investments in obligations uncondi-
tionally guaranteed both as to principal and interest by the United States
or this State;” i ’

Savings banks are specifically empowered by N.]J. S. A. 17:9A-175 to invest in—

i .“(l) stocks, bonds, and notes or obligations of or guaranteed by the '

United States, or those for which the credit of the United States is pledged

for the payment of the principal and interest or dividends thereof ;”

We note also that N. J. S A. 55:14A-26.] provides that banks and savines
bunks among others,— °

T * X % may legally invest any sinking funds, moncys or -other funds

f)clonging to them or within their control in any bonds or other obligations
1ssued by a housing authority created pursuant t the local housing author-
mes.la\v (P. L. 1938, C. 19) and any amendments therelo or issued by any
public housing authority or agency in the United States, when such bonds or
other obligations are secured by a pledge of the revenues of a housing project
und additionally secured by a pledge of anunual contributions 10 be paid b
the United States Government or any agency thereof," g
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We are persuaded by the opition of the Attorney General of the United States
that the contract of the Public Housing Administration is an obligation of the
United States. And in view of the above statutory authority we arc of the opinion
that there ‘are no limitations upou the amount which a savings bank or bank may
invest in the bonds of local liousing authorities when secured in the manner you
have described.

Very truly yours,

Grover C. RicHMAN, JR.
Attorney General
By: Joun F. CrRANE
Deputy Attorney General

JFECb

Decraner 28, 1934,

Hon. Josepn E. McLean

Department of Conservation and Economic Decvelopment
State House Annex

Trenton, New Jersey

FORMAL OPINION 1954—No. 24

DeArR CoMMISSIONER MCLEAN:

I have your letter of December 22, 1954, in which you requested a formal
opinion upon the following question:

Do municipalities in which rent control was operative on December 20,
1954, pursuant to Chapter 216, P. L. 1953, have to pass additional resolutions
or take any other action under the Extender in order to continue rent
control in effect within their confines?

Section 28, Chapter 216, of the Laws of 1953, provides:

“Rent control under this act shall be operative in any municipality in
which the governing: body shall adopt a resolution reciting that there is a
housing space shortage therein and that rent control is required in such
municipality for the protection, safety, health and general welfare of the
people of such municipality. , . . ”

Section 13 of Chapter 260 of the Laws of 1954 provides:

“13. This act shall not affcct the resolutions, orders, determinations
or certificates of eviction, designations, and appointments and regulations
heretofore made or promulgated under the act to which this act is amend-
atory and supplementary, but such rcsolutions, orders, determinations or
certificates of eviction, designations and appointments and regulations shall,
notwithstanding the provisions thereof. contivue tn full force and effect wntil
amended, supplemented, modificd.  rescinded rr repraled pursuant to low”
(Ttalics added).

Section 11 of the same act provides:

"11. After December 20, 1954, rent control under this act shall bhe
operative only in a municipality which on that date has in full force and
effect a resolution theretofore adopted that rent control is required. The
governing body of any such unicipality may by resolution rescind any
resolution theretofore adopted that rent control is required in such municipal-
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lty but in the eve tOf ny s ch recisst y
ven a u cission rent control ma not be thfreaﬂel

It seems clear that under Section 13 of this latter act that the resolutions of
the municipalities shall continue in fuil force and effect until amended, supplemented
modified, rescinded, or repealed by the municipality or by other appropriate actionf
The obvious intent of the legislature in enacting these two sections was to continue
the operation of rent control in those municipalities which were under rent control
on December 20, 1954, without any further action by the municipality involved
until the municipality took the necessary affirmative action to remove such control’
or until July 1, 1956, whichever occurred sooner. :

'The resolutions theretofore adopted continue in effect until July 1, 1956, unless
rescinded prior to that date, ,

You also ask whether any variations in the language of the particular resolu-

tions would require further action by the municipalities by reason of the enactment
of Chapter 260.

Under Sect_ion 28' 9f the original act, the municipalities were authorized to
adopt a resolution reciting certain factual findings. Upon the adoption of such a
resolution, rent control became operative in that municipality.

Rent control, under Section 29 of that act, could be removed by the rescission
u_f SL;JCh resolution, It therefore appears that in the original resolution the muni-
f:lpallty could not provide for the operation of rent controls in any specific period
inasmuch as such provision would violate the section authorizing the municipality
to remove the operation of rent control at any time. Such a provision would also
Create a means of removing rent control in addition to the sole method provided
in the statute. :

.]t should be further noted that Section 13 of Chapter 260 of the Laws of 1954
._specnﬁcally_ provides that such resolitions, notwithstanding the provisions Ihcreof'
shall continue in full force and effect. Section 11 of that act also sets forth the’
method whereby the operation of rent control may be removed in any municipalit
namely by rescission of the resolution. This procedure is exclusive. ”

It is therefore our conclusion that regardless of the provisions and specific lan-
suage of tlmfz_resolutions adopted by the municipality making rent control operative
in tha't mwxcxpality, rent control will continue to be operative in those municipalities
in yvhxch it was effective on December 20, 1954, without the passage of further reso-
lutions by the municipalities or any other municipal action.

Very truly yours,
Grover C. Ricuman, Jr.
Attorney General

By: Davip C. THOMPSON
Deputy Atiorney General

det/t
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DecEmBER 31, 1954,

Dr. Wnuiam C. Core, Director

Division of Planning and Development

Dept. of Conservation and Economic Development
520 East State Street

Trenton, New Jersey

FORMAL OPINION 1954—No. 25

Dear Director COPE:

You request our opinion on the authority of the Bureau of Navigation to
license power vessels and operators and to police the operation of power vessels on
privately owned bodies of water above tidewater in the State of New Jersey.

We refer to Cliapter 236 of the Laws of 1954. That enactment is compre-
hensive legislation governing the licensing and regulation of power vessels on
non-tidal waters. The Department of Conservation and Economic Development
issues licenses for power vessels and operators, while the Bureau of Navigation
is vested with policing authority. We deal with your inguiry as if directed to the
Department’s powers in general, not to the narrower scope of the Bureau of Navi-
gation’s powers under Chapter 236 of the Laws of 1954.

Qur opinion is that the Department has authority to license power vessels and
operators and to police the operation of power vessels on privately owned bodies
of water above tidewater.

Chapter 236 of the Laws of 1954, as well as its predecessor statute (R. S.
12:7-1 to 34), applies generally, without limitation to the regulation of power ves-
sels on public bodies of water only. Cf. Motor Vehicle Act, excluding regulation
of private roads (R. S. 39 4-1).

There are numerous parallels in the law for the exercise of the police power
over the use of waters on private property. At common law, public nuisances main-
tained on private property are subject to abatement. Ponds containing stagnant or
unwholesome waters constitute a nnisance. Farnham, Vol. 3, Walers and Walter
Rights, 2628 (1904). Privately owned water courses may be regulated for flood con-
trol purposes. See Passaic V. Clifton, 14 N. J. 136 (1953). The right to take
water from the owner’s land by subsurface wells is lawfully made subject to the
approval of the Water Policy and Supply Council. R. S. 58:1-1 et seq. In re
Plainfield-Union Water Co., 14 N. J. 296 (1954).

In the leading case of AMcCarter, Attorney Genergl v. Hudson County Water
Co., 70 N. J. Eq. 695 (E. & A. 1906), aff'd, 209 U. 5. 349 (1908), the statute
(P. L. 1905, c. 238) barring diversion of the waters of auy fresh water lake or
otream for use in another state was upheld as constitutional. Mr. Justice Holmes
sustained the restriction on private property rights as a valid cxercise of the
volice power. The legislative objective of preventing the diversion of waters out-
side the state was granted precedence over the property rights of individual riparian
owners, because of the threat to the public welfare and health in such diversion.
Cf. Farsham, Vol. 1, Waters and IWater Rights 282 (1904), stating that the rights
of riparian owners are always subordinate- to public rights.

In other fields of law, regulations of activities on private property with penal-
ties for violations are commonplace. The shooting of fircarms (N. J. S. 2A:151-11,
50) and firecrackers (R. S. 21 :3-2) and the possession of explosives (R. S. 21:1A-
15) are prohibited under or except for specified circumstances on private property.
The statutes governing hunting and fishing make special exemptions for such activ-
ities on private property (R. S. 23:3-1 and R. S. 23:1-2).
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Very truly yours,

Grover C. Ricuman, Jr.
Atiorney General
By: Davip D. Furman

DDF :MRL-k Deputy Attorney General

Hon. Freperick M. Rausincer premmes 3 105t
Commissioner of Education

175 West State Street

Trenton, New Jersey

FORMAL OPINION 1954—No. 26
Dear CoMmmissioNer:

YOU haVC requeste ou opini i r Ch 2 9
q tld r 'Dlmon on a ]questlon a ising under aptex 4 Of
ﬂle LaWS of 1954 wh Cll provides a schedu e f ini r1 i crements
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an eme i is i i
rgency certificate is included in the employment experience which determines *

the teacher's p'os'ition on the salary schedule,
In our opinion, the answer is no,

Th “ . .
staff oF :ﬁ; dgifi[t]fisct t:ac*he:" a; ln;[t;dmg “any full-time member of the professional

. who holds a valid i X
certificat : . permanent, limited or i
pmv;dedei:pﬂ:omlat‘? to h'S“ office, position, or employment.” The salarpr(;vixslg“?l
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X eacher for one academic " Ssbitue: g
Section 9 of the act reads as follows: YeRr i one of the iustitutions listed

“ .. .

priate'l;};:t_rérovxsxons' of 'tHxs.act shall not apply to any person whose a

Pl 1a§3te, valid for his office, position or employment'is an emer;g::—
to persons employed as substitutes on a day-by-day basis'):

o e
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The foregoing provisions plainly indicate that only “teachers” as defined in the

act are entitled to the benefits thereof. In order that time spent in teaching may be

credited towards years of employment for purposes of the salary schedule, such
time must have been served as a ‘“teacher”, which means a person holding a
permanent, limited or provisional certificate, and not one who teaches only on an

emergency certificate.
Very truly yours,
Grover C. RicuMaN, Jr.
Attorney General

By: Tuomas P. Coox
Deputy Altorney General

ipc;v;b

FEBrUARY 4, 1954,

HonoraBLe Freperick M. RAUBINGER,
Commissioner of Education,

175 West State Street,

Trenton, New Jersey.

MEMORANDUM OPINION P-1

DEear COMMISSIONER:
Your office has requested our construction of Section 18:14-17.3 of the Revised
Statutes (Chapter 273, P. L. 1953, Sec. 1), which reads:

“Whenever a board of education, now or hereafter furnishing high school

education for the pupils of another schoo!l district pursuant to section 18:15-7

of the Revised Statutes, finds it necessary to provide additional facilities for

the furnishing of education to high school pupils, it may, as a condition

precedent to the provision of such additional facilities, enter into an agree-

ment with the board of education of such other district for a term not
exceeding ten years whereby it agrees to provide such education to the
pupils of such other district during the term of such agreement, in con-
sideration of the agreement by the board of education of such other district
that it will not withdraw its pupils and provide high school facilities for them

m its own district during the term of said agreement, except as provided

in this act.”

Your specific question is whether the ten-year period mentioned in the statute
must begin to run not later than the date of the agreement between the two boards
of education, or whether such period may by the terms of the agreement begin to
run not from the date of the agreement itself but from the date that such additional
facilities are actually provided to the sending district,

In our opinion, the latter alternative is permissible under this statute. The
purpose of the law is to protect a school district which is to undergo the expense
of providing additional f{acilities in order to accommodate pupils from another
district. The protection is furnished by allowing the receiving district to secure
from the sending district a binding agreement that the latter district will not with-
draw its pupils (except with the consent of the Commissioner of Education) for a
specified period, over which the capital expenditures by the receiving district can
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be at least partly amortized. To effectuate this beneficial purpose, the law should be
_cons_trued_ so as to afford to the receiving district the right to bargain for the
maximum protection which the law makes possible.

The statute provides that the agreement may be “for a term not exceeding ten
years” ; that education shall be provided to the pupils of the sending district “during
the'term qf such agreement”, and that the sending district will not withdraw its
pupils '.‘durmg the term of said agreement” unless the consent of the Commissioner of
_Educatxon is obtained. The statute thus plainly indicates that the term not exceed-
ing ten years should coincide with the period that the facilities are actually provided
to sending dis!rict and the pupils of the latter are using those facilities. There is
no reason to infer, however, that the agreement cannot be made before the term
commences. Experience has shown that the financing and construction of additional
or new fac_llities by school districts may take at least two years; yet a receiving
d}str}ct which is planning an expansion of its facilities to take c,are of a sending
f.hSt_FlCt has no security in its relations with the latter until the two have entered
into a binding contract. The receiving district, therefore, should be allowed to make
the agreement before it proceeds to expand its facilities.

__A]l .Of these considerations are respected by an interpretation of the statute
-whxc}') will allow the agreement to be entered into when the increase in facilities is
still in the planning stage, but which will also permit the agreement to run for a
term not exceeding ten years to commence at the time the facilities are actuall
provided to the pupils of the sending district. Y

Yours very truly,

Grover C. RicHMAN JR,
- Aitorney General.

By: TromMAs P. Cook,
Deputy Attorney General.
tpc.d

Marcu 26, 1954.
HoN. ARCHIBALD S. ALEXANDER,

State Treasurer,
Trenton, New Jersey.

MEMORANDUM OPINION P-2
‘RE: Delegation of authority by Director of Division of Purchase and Property

Dear TREASURER:

We have been re ini
quested for an opinion as to whether the action of Fr
_ A 1 fo ed V.
-?:srbe}:, Dlre-ctor of the Division of Purchase and Property, in delegating Mr
'oseph J. Shields, Buyer, to exercise the power and duties imposed upon Mr. Ferbei:

by law is i i isi
sfa_futes. n accordance with the provision of N. J._ S. A. 52:18A-17 and related
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The delegation of authority referred to is contained in a memorandum ‘dated
February 4, 1954 and states as follows:

“DESIGNATION OF AGENT

I, Fred V. Ferber, Director of the Division of Purchase and Property
do hereby authorize Joseph J. Shields, Buyer, to exercise the powers and
duties imposed upon me by any law which requires my approval or signature
on architectural drawings, specifications, “notices of award”, contract agree-
ments with the “Trades”, Invoices in comnection with construction and
architects’ fees, “change orders”, certificates of final acceptance of completed
construction work, construction materials and other forms and correspond-
ence pertinent to the administrative functions of Architectural Section of the
Division of Purchase and Property. Mr. Shields’ designation is “Acting
Approval Officer.”

This designation is cffective immediately and is to continue until April
1, 1954,

/s/ Fred V. Ferber, Director”

It is apparent that the contents of this memorandum accomplish a clear delega-
tion of Mr. Ferber's authority to Mr. Shields. In order to determine Mr. Ferber’s
authority to delegate his authority we have examined the statutes to determine the
intention of the Legislature. We find that N. J. S. A. 52:18A-16 provides as
follows:

“The Division of Purchase and Property of the existing State Department

of Taxation and Finance together with all its functions, powers and duties

is continued, but such division is hereby transferred to and constituted

the Division of Purchase and Property in the Department of the Treasury”. .
and N. J. S. A. 52:18A-18 provides as follows:

“The functions, powers and duties of the Director of the Division of Pur-
chase and Property of the existing State Department of Taxation and
Finance are continued, but such functions, powers and duties are hereby
transferred to and vested in the Director of Purchase and Property estab-
lished hereunder in the Department of the Treasury”.

We have reviewed the statutes relating to the functions, powers and duties of
the Director of Purchase and Property as they are presently constituted and
also the functions, powers and duties of the Director of the Division of Purchase
and Property as they were constituted under the State Department of Taxation
and Finance. We find that the only authority given by the Legislature to the
Director of Purchase and Property under the present statute and to the Director
of Purchase and Property which is incorporated in the present statutes is for the
appointment of assistants; to wit: N. J. S. A. 52:25-10 provides:

“The Commissioner shall appoint such clerical, technical and other assistants
as may be necessary, fix their compensation and prescribe their duties, subject
to existing laws and appropriations made therefor”.

An assistant has been defined, 67 Corpus Juris Secundum “Officers” Section 148;
“The term “assistant,” when used with respect to an assistant to a public
officer, has been held to refer to one who helps a public officer in the per-
formance of the latter’s duties, that is, one who stands by and helps or aids
an officer. An assistant has been held not to be a deputy or agent of his

chief”.
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Yours very truly,
Grover C. RicaMAN, ]Jr,
Attorney General.

By: ANDREW A. SALVEST,.
Deputy Attorney General.
GCR:AS;jaw

ATTORNEY GENERAL 65

ApriL 5, 1954,

Mz, Joan A. Woop, 3RD,

Secrelary Teachers Pension and Annvity Fund,
State House Annex,

Trenton, New Jersey.

MEMORANDUM OPINION P-3

DEAR MR, WooD:

Your inquiry of March 22, 1954 concerning Mr. Harry W. Estelle who was
retired by your Board, for physical disability on October 24, 1950, is acknowledged.

Apparently this disability retirement was based upon a lung condition which
My, Estelle claimed he developed during his services as a janitor, employed by
the Red Bank Board of Education.

At about the time of his retirement it appears that Mr. Estelle also filed a peti-
tion with the Workmen’s Compensation Division claiming a compensable accident
on April 26, 1950. Prior to the hearing in the Compensation Division Mr. Estelle
in June 1951, instituted an action for damages in the Law Division of the Superior
Court, alleging that he had sustained injuries by reason of the negligence of the
defendant Board of Education to provide him with a safe place in which to work.
In the Law Division proceedings, one of the separate defenses pleaded by the
defendant was that the plaintiff's exclusive remedy was in the Workmen's Compen-
sation Division.

At the conclusion of the hearing before the Workmen's Compensation Division,
the Deputy Director granted a motion to dismiss the petition on certain grounds
not herein material. No appeal was taken from that decision.

On June 9, 1952 the plaintiff recovered a judgment of $80,000 in his Jaw action.
The Appellate Division of the Superior Court reversed this judgment, remanding
the case for a new trial on the ground that the trial court had erred in the charge
to the jury (26 N. ]. Super. 9, 1953). The Supreme Court granted defendant’s
petition for certification.

The Supreme Court held that the trial court was without jurisdiction and
{herefore its judgment was null and void; further holding that in the absence of
a written rejection by the plaintiff of his benefits under the Compensation Act, his
remedy for his injury was under that Act. (102 Atl. 2nd. 44-1954)

We are informed that the petitioner has now re-opened. the proceedings before
the Workmen’s Compensation Division, where the matter is at this moment
pending. )

We are of the opinion, and so advise you, that Mr. Estelle may not receive
the benefits of a disability retirement allowance from your fund, and benefits under
the Compensation Act, for the same injury.

In DeLorenzo v. Newark 134 N. J. L. 7 (E. & A. 1946) the Court had before

-it the issue as to whether a public employee receiving compensation payments for

injury arising out of and in the course of his employment with the defendant, might
also receive a pension from the defendant. In regard to this issue the Court held
as follows:
“\We agree with the court below that what the plaintiff ‘receives under
the Pension Act is a reward for past services and safeguard against want
in old age; what he receives under the Workmen's Compensation Act is
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compensation for the disability resulting from the injury he sustained. The
payment of workmen’s compensation is based upon a contract of employ-
ment of which the terms of the act are a part; f the workingman is in-
jured he is entitled to be compensated for that injury under the Workmen’s
Compensation Act but based largely on his rate of pay.’

“We distinguish between the status of a person réceiving a pension and
a person receiving workmens compensation. The relationship of an employer
and an employee is not consistent with the position of a pensioner as such,
for the reason that a pensioner severs all relationship of employer and
employee, he has no further duty to his employer nor is he entitled to any
of the benefits which may accrue to an employee. An employee receiving
workmens compensation is under the relationship of employee and employer,
as is indicated by the fact that such employee must continue to be carried
on the public payroll pursuant to R. S. 34:15—44. The plaintiff must be one
or the other and as he admittedly now receives workmen's compensation
he is an employee. We therefore hold that the plaintiff cannot have the
benefits of both statutes. Judson v. Newark Board of Works Pension Asso-
ciation, 32 N. J. L. 106; affirmed, 133 Id. 28.”

This same rule, is now incorporated in our statutes, R. S. 34:15—43, as amend-
ed, stating, inter alia:

“No former employee who has been retired on pension by reason of
injury or disability shall be entitled under this section (public employees
within Workmen's Compensation Act) to compensation for such injury
or disabjlity; LW

In Breheny v. Essex County 136 N. J. L. 524 (E. & A. 1948) the Court citing
the DeLorenzo decision (supra) as well as the statute above cited, stated:

“A person cannot-have the benefit of both the pension and Compensa-
tion Acts. It is axiomatic that to be entitled to compensation the relationship
of employer and employee must exist and that there is no-such relationship
in the case of a pensioner. A person cannot be both an employee and a
pensioner; he must be one or the other.”

In view of the statute and the decisions cited above, 1 see no way in which,
to use your words you can ‘“bargain with the insurance company carrying the
Workmen's Compensation business for the Red Bank Board of Education so

that Mr. Estelle’s income can be paid partly by us and partly by the insurance
company.,”

_Assuming, as I have stated, that the cause of Mr. Estelle’s retirement for
physical disability is the same injury for which he seeks benefits from the
Workmen’s " Compensation Division. it would be necessary for you to discontinue
the disability retirement allowance, should he receive and accept an award from
the Workmen’s Compensation Bureau.

Yours very truly,

Grover C. RicuMAN, JRr,
Attorney General,
By: DaNiEL DE BRieg,

Deputy Attorney General.
gerddb e
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ArriL 12, 1954.

Tue Cwvin ServicE COMMISSION,
State House,
Trenton, New Jersey.

MEMORANDUM OPINION P-4
Re: Position of Counsel to S heriff, Passaic County

GENTLEMEN :

Your recent inquiry seeks advice as to whetl.'u?r the position of Counsel tg
the Sheriff of Passaic County is within the classified service of t!le county an
whether an appointment to such a position must 'be accomplished in the man\r;;r
provided by the Civil Service Act and the regulahons. r.nade pursuant theretol. We
are informed that Passaic County has adopted the provisions of t_he .statutes relating
to civil service. We also understand that the Counsel to the Sheriff is not a_me(x;bﬁr
of the County Law Department but is an employee of the Sheriff appointe by
him pursuant to R. S. 40:41—31. :

It has been held that, in counties where the Civil _Service Act has bee.n adopted,
employees of the sheriff are within the class.iiied service of the county thhsgggpeét
to protection against discharge at will, Sullivan v. McOsker, 84 N. J. _L'. ( .
& A., 1913), and aritrary reduction in salary, Sjcqncarlela v. Dept. of_ Civil Service,
24 N. J. Super: 65 (App. Div. 1952). The opinions in t_he above cited cases conc-l
tain language to the effect that the sole power‘of selqctlon og employees 1s vest;a1
in the sheriff by virtue of R. S. 40:41—3l inferentially without regard to the,
Civil Service Act. However, the language referred to was_no-t necessary to the
decisions. And it would appear to be contrary to the con.shtfxtxonal mandate con-
tained in Article VII, Section 1, paragraph 2 of tl}c Const}tuhon of 1947 requiring’
“Appointments . . . to-be made according to merit and iltne_ss to be ascertained,
as far as practicable, by examination, which, as far_as practicable, shal_l be com-
petitive . . " It is therefore our opinion that these dicta are not controlling.

We are next met with the underlying statutory philosophy expressed in R. S.
11:22—3, which provides that:

“The classified service shall include all persons in the pa_id serv%ce of a
county, municipality or school district operating u_nder t?ns subtitle not
included in the unclassified service as enumerated in section 11:22—2 of
this title.” (emphasis supplied)

The position under discussion is not specifically placed in the unclassified
service by the provisions of R. S. 11:22—2, as amended. Paragraph e of the statut}e;
relating to law officers of a county would not seem to apply, nor WOl.Jld pe_lragral})r_ '
k relating to legal assistants of the jaw departments .of the counties, since tg
position does not encompass the rendering of legal services to the county as suc
but only to a single officer.

The Civil Service Commission has, by the provisions of N. J. S. A, 11:22-_—.50,-
see also R. S. 11:22—2 (o), as amended, been _granted the power to determine
whether positions (other than those enumerated in R. S 11:22—2, as a_mended)
shall be in the classified or unclassified service, In so do-mg the Comm.xss.xon must
adhere to the legislatively prescribed standards. That is, the Commission must
determine :
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“#**whether or not it is practicable to determine merit and fitness
**% on the basis of—First, competitive examination, or Second, examination
which is not competitive, or Third, minimum qualifications therefor ***

If. the Commission determines that it is not practicable to determine the merit
and fxtm'as_s by any of the aforementioned means the position shall, according to
the provision of N. J. S. A, 11:22—51, be placed in the unclassified service.

It should be observed that if the position is one which has heretofore been
treated as belonging in the classified service it would be necessary, under the
requirements of N. J. S. A. 11:22—52, to hold a public hearing and publish findings
stating the basis of the determination.

We are not unmindful of the confidential relationship which would exist be-
tween the sheriff and his counsel; however, this does not of itself remove the
position {rom the classified service. It is one of the factors which should be taken
into consideration by the Commission in making its determination.

We conclude therefore that the position of Counsel to the Sheriff of Passaic
County as presently constituted is within the classified service of the county. The
Civil Service Commission, however, has the requisite statutory authority to place
the position in the unclassified service if, but only if, it finds that it is impracticable
to determine the merit and fitness for such a position by means of competitive or
uon-competitive examination or by means of minimum gqualifications. Until such
a determination has been made the position would remain in the classified service.
Appointment to such a position would have to be accomplished in the manner pre-
scribed by the statute and the appropriate Civil Service Regulations. :

Very truly yours,

Grover C. Ricumaw, Jr,
Attorney General

By : Joun F. Crang,
Deputy Attorney General

GCR:JFC :kms

APRIL 14, 1954,

Mr Georce M. BORDEN, Secretary,
State Employees’ Retirement System,
State House Annex,

Trenton, New Jersey.

MEMORANDUM OPINION P-5

Dear Mr. BoroeEN:

I have your inquiry concerning Mrs. Anna R. Johnson, wife of Harvey C.
Johnson, a former .employee of the State Hospital at Trenton, New Jersey, who
has made application for the amount standing to her husband's credit in the
annuity savings fund of the State Employees’ Retirement System,
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Mrs. Johnson's application is made under the provisions of Chapter 157, P. L.
1953 (N. J. S. A. 43:14—29) which provides that if a contributor “dies before
retirement”, his accumulated deductions shall be paid to such person as he shall
have named by written nomination duly executed and filed with the Board of

Trustees.

From the information furnished you by Honorable Sanford Bates, Commission-
er of the Department of Institutions and Agencies of the State of New Jersey, it
would appear that Harvey C. Johnson disappeared from his employment, having-
taken with him some of the funds of the institution in which he was employed.

It further appears that on October 23, 1953 a judgment was entered in the
Probate Division of the Mercer County Court by Judge Charles P. Hutchinson,
adjudging that the said Harvey C. Johnson be declared dead as of the date last

" heard from, namely, January 4, 1946,

You now inguire whether the accumulated dividends should be paid to the
alleged widow, Anna R. Johnson, named by Harvey C. Johnson as his beneficiary,
on the basis of the judgment of the Mercer County Court declaring the legal death
of Harvey ‘C. Johnson.

In the first place, it will be observed that R. S. 43:14—29 referred to above,
makes no reference to the type of proof of death that is to be submitted by the
betneficiary. Nor is there any requirement in said statute that proof of actual death
is required. (Cf. Kopacks v. Roman and Greek Catholic Gymnastic Slovak Union

Sokol, 14 N. J. Misc. 580 (Circ. Ct. 1836).

‘Chapter 345, P. L. 1951 (1st Sp. Sess.) (N. J. S. 3A-40-1 to N. J. S. 3A.:40—6),
sometimes referred to as the Death Act, authorizes under certain circumstances and
proof, the presumption of death of any person who absents himself from the
place of his. last known residence for seven (7) years successively, when, after
diligent inquiry, it cannot be ascertained that he was alive during said period, or
at any subsequent time, unless it is proved that he was alive within the seven
years or at any subsequent time.

The cited statute touching upon the presumption of death after seven years,
was adopted originally in 1797 and remained unchanged until 1895 ‘when an amend-
ment was adopted extending the provisions of the act to non-residents and adding
a provision on the subject of concealment. Armstrong v. Armstrong, 99 N. J. Eq.

19 (Ch. Ct. 1926).

The 1951 statute adopted as part of the new Title 3A of the Revised Statutes,
‘permits a presumption of death under the circumstances set forth in the statute. The
statute creates the presumption as a rule of evidence and may be rebutted. Kopacka
v. Roman and Greek Catholic Gymnastic Slovak Union Sokol, supre. In other
‘words, the presumption declared by the statute, as was pointed out by Chancellor

Magie in Meyer v. Madreperla, 68 N. J. L. 258 (E. & A. 1902) “defeats the pre-
sumption of continuance in life, and raises a counter presumption of death. This
counter presumption of death is not a presumption of fact, but a presumption of
Jaw, which, in the absence of proof rebutting such proof, stands as proof of death.
The presumption raised by the statute . . . is not mere presumption of death but
is also a presumption fixing the time of death at the expiration of the of the seven
successive years of ‘absence unheard from.” i

In ‘connection with the question before us, the decision of our Court of -Errors
.and Appeals in Meckert, et al. v. Prudentiol Insurance Company, 114 N. J. L. 320
(E. & A. 1934), is interesting. The facts in that case disclose that the Prudential
Insurance had issued a policy of insurance on the life of one Boeddinghaus, the
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beneficiary being his wife. Not having been heard from for a long period of time, the
beneficiary: brought suit on the policy, some seven years after the disappearance of
the insured. Thére was adduced by the defendant at trial evidence showing that the
insured had been a forger, “a hard drinker”, and had been run down physically and

mentally at the time of his disappearance. Judgment was rendered for plaintiff,
and defendant appealed.

On appeal, defendant argued that the fact that the insured was a fugitive from
justice (as is apparently inferred by the letter from Commissioner Bates in the
present claim) overcomes the presumption of death authorized by the Death Act.
Rejecting this contention, the Court stated:

"The fact that the insured was wanted for forgery or other crimes may
have been a motive for disappearing but such reason would not be sufficient
for remaining away for a period of over seven years and, therefore, such

_ facts would not overcome the presumption of death as a matter of law. Ewing
v. Metropolitan Life Inswrance Co., 191 wis. 299; 210 N. W. Rep. 819; Rod-
skier v. Northwestern Multnal Life Insurance Co., 248 N. W, Rep. 295;
Parker v. New York Life Insurance Co., 107 So. Rep. 198; 44 A. L. R.

1487. The weight of authority in this country seems to sustain the above
views,”

In Apfelbaum v. Prudential Insurance Co., 12 N. J. Misc, 62 (Sup. Ct. 1933),
snit was hrought on a policy, by the beneficiaries thereof, when the company refused
to pay the proceeds on the mere declaration of the legal death of the insured, after
seven years absence, and not having been hard from within that time or subsequently.
Judgment below went for the plaintiff.

The defendant argued, on appeal, that it was incumbent upon the plaintiffs to
prove the actual death of the insured as a condition precedent to recovery on the
policy, which required proof of death. The policy did not, by its terms, require
proof of actual death. The Court held that all contracts, including the policy of
msurance before the Court, “are subject to the law of the sovereignty” and the

Death Statute is part of that law. The judgment for plaintiffs accordingly was
affirmed,

Another interesting case, the facts of which parallel in some instances the
claim now before you, is Policemen’s Benevolent Association of Chicago v. Ryce,
I, 72 N. E. 764 (1904). It appears that Ryce, a member of the Chicago Police
Department, and hence a member of the defendant pension fund, disappeared on
May 16, 1895, and had not been heard from for a period of over seven years, in
spite of diligent search. The evidence also disclosed that at one time Ryce had

been discharged for absence from duty without permission, drunkeness and neglect
of duty. ’

Presuming Ryce was dead, his wife brought suit to recover her husband’s dues
and assessments, under a clause of the policy issued by defendant to her husband,
reafimg that the beneficiary was entitled to such monies “within thirty days after
satisfactory evidence of the death” of the mcmber.

Defendant appealed from a judgmeut for plaintiff, which judgment, however,
was affirmed for plaintiff.

In view of the foregoing, 1 am of the opinion, and so advise you, that it is
legally proper for your Board of Trustees 1o accept, in the absence of proof to
‘the contrary, the judgment of the Mercer County Court declaring the legal death
of_ Harvey Johnson on January 4, 1946, and based on said judgment, to honor his
. wife’s request for payment to hes of the accumulated dividends.
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In passing, it may also .be said that Fhere is no question here mvo{)\;ed as .tc;
the right of an employee to collect a pension when the matter of hom})r'fz e fse;;;lc
is raised due to alleged questionable con'duct of the employee. The chalmho . 3’33
Johnson is only for a return of deductions heretofore taken from her husban

salary.

i i issi g hat these funds might be

In connection with Commissioner Bates’ statement t :
claimed by the insurance company which had made good the loss sustained by l;e
institution, you will recall that Sec. 22 of Chapter 109, P. L. 1921 (R. S. 431.14——4 <)i
specifically exempts pension rights and payments from your fund from “levy an

»
sale, garnishment, attachment or any other process.

In view of Commissioner Bates’ concern, we made detgiled inquiry into this
point. The insurance company in question, namely, lhe' deelyty and Deposit ?oz—.
pany, has stated that it feels that by reason of having pau;l the ambunl: [ :g
alleged loss to the State, under the bond issued by them, that_lt may be'lszlrogratﬁ
to the position of the State as to any funds th_at may otherwise be available t:) de
State. A copy of its communication on -the subject dated March 16, 1954 is enclosed.

1 ration has been defined by our Supreme Court in Penn:y?vfznza‘.Grey-
h.owsiUeri?zis, Inc. v. Rosenthal, 14 N. J. 372, 389 (Sup. Qt. 1954) as gfvmg:, to t}ﬁe
payor of the common obligation all the rights and remedies of the obligee.” In the
matter before us the common obligation was to make the state whole’ for ti:e
monies which had been wrongfully taken from it. These monies were paxd.to tte
State by the Fidelity and Deposit Company. However, we must here ag::\mf nog
the existence on our statute books of Sec. 22 o'f‘Chapter 109 P. L.. 1921. re erred
to, supra, which statute, it will be r.ecalled, specifically exempts pension nghIts an
payments from levy and sale, garnishment, _attachmen@ or other 1;>ro<:ess.<.i t may
be argued, and perhaps with merit, that thxs_statute cannot be asserte .agamst
the State itself if the State desired to.appropriate the pension deductions in order
to reimburse itself for monies wrongfully taken by a_ pensioner. We are n_ot co}r:-
cerned here, however, with the State as such, but with an insurance carrier w o
reimbursed the State by virtue of an indemnity contract. This contract capnot b«;
said, in my opinion, to extend to the insurance company such sovereign rlghtsﬁc;
the State as would permit the insurance company in questan to igoore the
provisions of a specific statute exempting pension payments in question from
legal or judicial appropriation.

Very truly yours,

Grover C. RicEMAN, JR,
Attorney General

By : Dawier De BRIER,

Deputy Attorney General

GCR:DDeB: kms
Enc.
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Aprit. 23, 1954.
Mr. Goroon S. KERR,
Dircector of the Division of Invesiment,

Department of the Treasury,

State House,
Trenton 7, New Jersey

' MEMORANDUM OPINION P-6

Dear Mr. Kerr:

Your lett'er of April 20, 1954, requesting the opinion of this Office on the
;gene.ral question fis_to whether money held by the State Treasurer at interest
in time accounts is to be considered as an investment, is acknowledged.

It is assumed from our several conferences on the subject that your question
relates to moneys which are not required by the State Treasurer for immediate
purposes, and which, accordingly, are deposited by him in open time accounts, with
interest, subject to withdrawal upon such specified notice as has been, or may be
agreed upon, between the State Treasurer and the depositary concerned.

Specifi_c au‘thority authorizing the State Treasurer to deposit moneys in in-
terest-bearing time accounts is contained in R. S. 52:18—17 and R. S. 52:18—18,
as amended.

R. S. 52:18—17 states:

" “The state treasurer shall, except as otherwise provided, deposit to his
credit as treasurer, all public moneys coming into his hands, within three
days after receiving same, in such of the national banks located in this
state, and institutions authorized by this state to carry on a banking business,
as he may select, that will allow interest not exceeding two per cent per
annum on all bhalances. All interest so earned shall be credited to the state.
Before making any such deposit of public moneys the state treasurer may
require from any such institution a deposit of bonds of the United States
or bonds of the State of New Jersey designed to secure any deposit made
pursuant to the provisions of this section.”

R. S. 52:18—18, as amended (Chap. 79, P. L. 1944) states:

“The State Treasurer may, when in his judgment it is not compatible
with public safety to deposit the public moneys, or portion thereof, upon in-
terest bearing terms, as provided by section 52:18—17 of this Title, deposit
the same without interest or open time accounts with interest subject to
withdrawal upon thirty days' notice, in such of the national banks located
in this State and institutions authorized by this State to carry on a banking
business as he may select, until such a condition has, in his judgment, ceased
to exist. In all cases where a deposit is made, pursuant to this section, the
State Treasurer may require from any such institution a deposit of bonds
of the United States, or bonds of the State of New Jersey, designed to
secure any deposit made pursuant to this section; provided, that such require-
ment shall be deemed to be met if the Federal Reserve Bank of New
York or the Federal Reserv Bank of Philadlphia certifies to the State
Treasurer that, pursuant to authority given by the depositary, it holds bonds,
owned by the depositary, of the kind and in the amount required by the
State Treasurer to secure any such deposit.”

[PTIp—
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At this point, it is interesting to note that R. S. 52:18—18, supra, uses the
words “time accounts”. In a series of conversations held with a senior official of
the Department of Banking and Insurance in connection with the research incident
1o the preparation of this opinion, we were informed that by the use of the words
“yime account’, what was meant was “savings account”, the word savings” being
avoided, however, by reason that at the time the statute was enacted, the word
“savings” was considered as the exclusive property of savings banks as then
defined by our banking statutes. .

What do we mean by the word “investment”? The word apparently has no
precise Jegal definition. This fact was early observed by Vice Chancellor Van
Tleet in Una ©. Dodd, 39 N. J. Eq. 173, 186 (Ch. 1884), when he stated:

“So far as 1 am aware there is no technical legal definition of the
word ‘investment’ as applied to money.”

In Burkhard Investment Co. v. U. S., 100 F. 2d 642 (9 Cire. 1938), the Court
quoted with approval the following definition of “investment”, taken from Webster's
New I’,nternational Dictionary (Merriam 2nd Ed. 1935):

“The investing of money or capital in some species of property for in-
come or profit; the sum invested in the property purchased.”

In Genessce Trustee Corp. v. Smith, 102 F. (2d) 125 (6 Circ. 1939), the Court
considered the meaning of the word “investment” as it appears in the National
Banking Act and held:

“The word ‘investment’ has no technical definition as applied to money
and usually its meaning must be determined from the contents. In its most
comprehensive sense, it is generally understood to signify the laying out of
money in such a manner that it may produce revenue whether the particular
method be a loan or the purchase of stocks, notes, securities, or other
property . . . It ordinarily means the use of capital for a specified time for
the purpose of deriving an income therefrom as distinguished from a tem-
porary or speculative use of it.” :

Now, as {0 whether money on deposit at interest in a bank is to be con-
sidered as an investment, the Court of Chancery of Delaware in Sapp v. Sapp,
96 A. (2nd) 741 (1953), in construing a will specifically held that the word “in-
vestment” included a bank deposit at interest.

In an earlier case, namely, In re; Owne’s Estate, 36 N. Y. S. (2d) 60, 178
Misc. 957 (N. Y. Surrogate Ct. 1942) the New York Court in construing a will
pointed out that “The word ‘investment’ is a vague term, and no general rule can
be laid down as to its meaning.” The Court further pointed out that although strictly
the term might be limited to stocks, bonds and other evidence of indebtedness, that
it likewise, “has been construed as including money on deposit in a bank”.

In view of the foregoing, it is our opimion that the deposit of monies, not
required by the State Treasurer for immediate state needs, in interest-bearing bank
accounts, subject 1o withdrawal upon stated notice, may be regarded as an invest-
ment.

Very truly yours,
Grover C. RICHMAN, ]JR.,
Attorney General

By : DanieL De BRIER,
Deputy Atlorsey General
DDeB :kms
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Hown. CarL HOLDERMAN, Joe LR
Commissioner of Labor and Indusiry,

State House,

Trenton, New Jersey.

MEMORANDUM OPINION P-7

Dear COMMISSIONER:

You have asked if, in our opini

N , pinion, R. S. 34:6—110 applies ¢ i

:’E:gl}: Eri sdold baked goods (and other foodstuffs as specifiel:jp in R.0 Svcg‘ltc'[gs—lf(l;g;n
aked goods are manufactured outside of the State of New _]'er'sey .and the'

manufaclurers { ich 3ked
of wh b ood a i
‘ . g S e, conseque IU}’, not hCel)Sed by the Depa(t

Yo indi
manu[a;u):::: a;n;l:;;ztehi byb correspox&dence that similar vehicles of New Jersey
ve been considered j i - .
by your Department. subject to this statute and to inspection

In our opinion the isi
) provisions of R. S. 34:6—110 a i
) s : pply - to all
;vl:xc:'n the articles enumerated in R. S. 34 :6—105 are sold in New Jerse Vehllde; o
rticles are manufactured in New Jersey or not ¥, whether the

R. S. 34:6—110 reads:

confeclizil(s)il:\rts, [;ICIS‘, ;)rfi?d, c_racdkers, cake, macaroni and other foodstuffs and
y shall be kept in dry and airy rooms. The flo
_ 1 y . ors, shelves, pins
\raysorand every kind of appl'xance used for storing the sar‘ne shall ti)e[lgé)
?rra]n,,ed_ that they can be easily and thoroughly cleaned. Proper receptacles
”or 1oldm_g coal{and ashes and covered garbage pails shall be provided by
he proprietor of any place where any of said arta
ticles are made
factured for sale. All baked g ] n st be
. goods on display in the sales room
. . . S m
\vel_l protectgd_ fro_m flxes', dust and dirt. All vehicles from which any zittlt::
artllcles specx'fl?d in section 34:6—105 of this title are sold shall be kept in
a c“ean condmop and all baskets or other containers in which such food-
stuffs or confectlon_ls are conveyed to the streets shall be closely covered in a
way to exclude flies, dust or other sources of contamination.”

_ The plain language of the last sentence of th

::}ntc}‘prc'l‘at.i011". I_t.has one easily discernible m:ansi‘l?;mimscfe:; l;?}:(eixl'y E.[‘al?able of
Yell'lc‘es is mo‘dmed by a clause and an adjective. ’fhe clause 1s tricti WOr_d
confines the application of the statute to a class of vehicles: those “**:e?‘_trlCthC:_ o
any of the articles specified in section 34:6—105 of this title are sold l;c:‘T" v
is the only restriction in the sentence; the adjective “all” makessoth .'?hls
ol the statute applicable to every vehicle in the class, Nowhere in tl'el' P entence,
_;;1: .onily Sreierence }in Sl.he entire act (Article 11 of Cl.'napter 6 of TitlelSS:er;tfent(l:f'
Revised Statutes; R. 5. 34:6—105 t i i i .
of the source of the products sold frcc))mutil \tr(;hit?leessf vehicles, is any mention made

. .

TheyI\::edo thel other three sentences of R. S. 34:6—110 supply such a restriction
merely an enumeration of sanitary provisi ' '

They T ons for three ot

involving actual manufacture: storage, garbage disposal and sales roomsher areas not

But “indi
ats 'eu)_ric:u l}ave indicated that some of your doubts as to the interpretation of thi
Ste & eTh_rom the re{erenc_e in the last sentence of R. S. 34:6—110 to R Ss
: . 1s latter statute is the first scction of the Article entitled "Bake‘rics-
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and concerns licensing of foodstuffs manufacturers

and Confectioneries” (Article 11),
Its application is confined specifically to

by the Commissioner of Labor and Industry.
such. businesses located in New Jersey. R. S. 34:6—105 reads as follows :

“No person shall engage in the business of making or manufacturing
biscuits, pies, bread, crackers, cake, macaroni, candy, ice cream, frozen
sweets or other foodstuifs or confections for the purpose of sale unless
licensed so to do by the commissioner. :

“The application for any such license shall state the location of the
place where the applicant intends to conduct such business and the Jicense
shall not issue unless the commissioner is satisfied that such place conforms
to all the requirements of this article.

“No person, whose license has expired or been revoked, shall engage
or continue in such business in this state until he has procured a renewal
or a new license in accordance with the terms of this article.

“The license shall specify the place where the business shall be con-
ducted and shall not authorize the business at any other place. It shall unless
sooner revoked, remain in force for one year from date of issue, It may
be renewed upon application of the holder if the place of business is conducted
in accordance with the terms of this article. ™

“Wheunever it shall be made to appear to the commissioner that any
place of business is not conducted in accordance and conformity with the
requirements of this article the commissioner may revoke the license after
giving not less than forty-eight hours' notice in writing. The notice may
be served by any representative of the department personally on the pro-
prietor or by affixing the same on the inside of such place of business.

! #Each applicant for a license or renewal thereof shall pay to the commis-
sioner a fee of one dollar which fee shall be returned to the applicant in
case the license is not granted. No other license shall be required by any

other state or municipal authority.”

This reference to R. 5. 34 .6—105 does not restrict the application of R. 5
34:6—110 to vehicles owned by New Jersey manufacturers.

To repeat, the language of the last sentence of R. S. 3 6—110 is quite plam
The reference therein to R. S. 34:6—105 js not to that statute as a whole, or to
its licensing provisions. It is merely to “¥** the articles specified in **¥" that
statute. These are: '*** biscuits, pies, bread, crackers, cake. macaroni, candy, ice
cream, frozen sweets Or other foodstuffs or confections o' g rather Jengthy
enumeration. Obviously the reference in question is a convenient drafter’s device to
eliminate the necessity of repeating the enumeration. It will be found again in R. S.

34:6—111 and R. S. 34:6—114.

Moreover, the Legislature found no difficulty, when it desired to restrict the
application of other sections of. Article 11 to places licensed under R. S. 34:6—105,
in saying so. R. 8. 34 .6—106, 107, 108, 109, and 112 all contain such provisions.
It could have so restricted the last sentence in R. S. 34:6—110; but it did not.

Any lingering doubt is disspelled, however, by an examination of the source of
this legislation, Article II was originally Chapter 127 of the Laws of 1912. With but
two exceptions not pertinent to this opinion (P. L. 1918, ¢ 9 and P. L. 1953, ¢
33, Sec. 15), the only legislative action affecting Chapter 127 was the Revision of

1937.
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Section 3 of Chapter 127 is the source of R. S. 34:6—110:

“3. Biscuits, pies, bread, crackers, cake, macaroni and other foodstuffs
and confectionery after the same are made or manufactured for the purpose
of sale shall be kept in dry and airy rooms; the floors, shelves, pans, trays
and every kind of appliances used for storing the same shall be so arranged
that they can be easily and thoroughly cleaned; proper receptacles for
holding coal and ashes and covered garbage pails shall be provided by the
proprietor for any place where any of said articles are made or manufac-
tured for the purpose of sale. All baked goods on display in the sales rooms
must be well protected from flies, dust and dirt. All vehicles from which
any of the articles specified in section one are sold shall be kept in a clean
condition and all baskets or other containers in which dny of the said articles
are conveyed to the streets shall be closely covered in a way to exclude flies,
dust or other sources of contamination.”

. Note that reference in the last sentence is to “* * * the articles specified in
section one * * *’ Section One read:

“1. All buildings or rooms where biscuits, pies, bread, crackers, cakes,
macaroni and other food stuffs, copfectionery, candy, ice cream or frozen
sweets are manufactured or made {or the purpose of sale, shall be drained
and plumbed in a manner that will conduce to the proper and healthful
sanitary condition thereof and shall have air shafts, windows or ventilating
pipes sufficient to insure ventilation and sufficient light to prevent any place
being operated entirely by artificial light, and all doors, windows and other
openings shall be thoroughly screened so as to prevent the entrance of
flies or other insects, between the first day of April and the thirty-first day
of October. Expectorating is prohibited within any building or room used
for the aforesaid purposes, except into a proper receptacle provided for that
purpose. The smoking, snuffing or chewing of tobacco in any -building
or room used for aforesaid purposes is prohibited. Plain notices shall be
posted in every such place forbidding any person to use tobacco or spit on
the floor of such place. No cellar, basement or place which is below the
street level shall hereafter be used or ‘occupied as a place in which to
manufacture or make for the purpose of sale any of the above mentioned
articles, except where the same was used for such purpeses on the fourth day
of July, nineteen hundred and five; provided, however, that this act shall
not prevent the use, for the manufacture of candy, ice cream or frozen
sweets only, of any celiar or basement which shall, after due inspection
and examination by representatives of the Department of Labor, be certified
to by the Commissioner of Labor as sanitary in all respects and proper to
be used for such purposes, which certificate may be revoked at any time.”

Immediately obvious is the absence in Section One of any reference to licensing.
The licensing provisions which are the sourcé of R. S. 34:6-105 will be found in
Section 9 of Chapter 127, as amended by P. L. 1918, ¢. 9. Section 3 makes no
reference to Section 9. In enacting Chapter 127 of the Laws of 1912, the Legisla-
tute, therefore, cannot be said to have intended that its strictures on vehicles be read
in-pari materia with its licensing provisions., The reference in the sentence con-
cerning vehicles was merely to the enumeration of foodstufis and nothing more ;
the enumeration then appeared in a section which said nothing about licensing.

| Tni its incorporation into the Revised Statutes of 1937, the various sections of
hapter 127 were re-arranged. Having determined that convenience would be best
served by placing the licensing provisions in the first section (R. S. 34:6-103), it

AT A
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was: necessary for the revision commissioners, to avoid repeti_tnon of the lonsg
enumeration of foodstuffs, to remove it from Section Qne (whx'ch became 1_2.{ X
34:6-106) and insert it in the new ﬁrst'section. In no wise can ghx's be the blais\st o]t
a suggestion of a change of legislative intent. To the contrary, it 1s an excelien 1
lustration of the situation foreseen in R. S. 1:1-5:

“The classification and arrangement of the several s_ections .of the
Revised Statutes have been made for the purpose qf convenience, teference
and orderly arrangement, and therefore no implx(‘;ahon or presumption of a
legislative construction is to be drawn therefrom.”

Nor does thc resultant Revision contain any specific language indicating: a
change in the Jegislative intent.

i i i < d in
“The intention to effect a change in substance must be expresse
language excluding a reasonable doubt.” BASS w. ALLE!}/ HOME IM-
PROVEMENT CO. 8§ N. J. 219, 224 (1951); MURPHY w. ZINK, 136
N.J. L. 235 (Sup. Ct. 1947), afi'd. 136 N. J. L. 635 (E. & A. 1947).

In its present form and as originally enacted, Article .11 (R. S. 34 :6-!05 to 119)
is a combination of an cmployment conditions and a public health law, with enforce-
ment confided in the Commissioner of Labor and Industry, _rather than the Com-
missioner of Health, as a matter of convenience. The provisian of R. S. 34:6-1.10
relating -to vehicles is purely a public health measure. As suc_h, it should receive
a liberal construction, even though, as a part of Article 11, it may be penal in

nature.

“Where public or social interest in penal legis]atioq is especial(liy irealti,
th licy of giving penal laws a very strict construction may and $ ou
beerepl(;xe{‘l. Thus laws pertaining to public health, and public safety, though
penal in nature, must be given substantial effect.” SUTHERLAND, STA-
TUTORY CONSTRUCTION, Sec. 5609 (3d Ed., 1943).

Since the power of inspection conferred upon you vy R. S 34:6-113_ alwaj'(s
has been construed administratively to include the power  to J.nspect vehicles, in
view of the foregoing you have the power to inspect all vehicles without regard to the
place of manufacture of the articles which they transport.

“powers conferred for the preservation of the public hea,l_th ,;should
receive 2 liberal construction so that they may be rendered effective” LA
PORTA v, BOARD OF HEALTH OF HOBOKEN, 71 N.J. L. 88 (Sup.

Ct. 1904).
Very truly yours,

Grover C. RicamaNn, JR,
Attorncy General.

By: Freperick J. Gassert, Jr,
Deputy Attorney General,
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Juwe 9, 1954,

HonoraesLe WiLLiam [, KeLLy, Jg.,
President, Civil Service Comnission,
State House,

Trenton 7, New Jersey.

MEMORANDUM OPINION P-8

RE: Reinstatement of probationary municipal employee after resignation.

Dear Presipent KELLY:

You have requested advice as to whether a municipal probationary employee
may be restored to the eligible list from which he was appointed. The facts set
forth in your request are that a probalionary policeman in Newark resigned {rom
the police force before completing his probationary period. He has changed his
mind and now seeks to be restored to the eligible list; it appears that the appointing
anthority is willing 1o reappoint the employee,

R.S. 101:9-12 permits the reiustatement or placement on a re-employment list
of state employees who have resigned in good standing if the resignation is with-
drawn within one year with the consent of the Commission and the appointing
authority. No such provision is comatned m the Civil Service Act with respect to
municipal employees. Civil Service Rule 60 reiterates the conditions under which
a state employee may be reinstated or restored to an eligible list but provides with.
respect 1o municipal employees that:

“Resignation in local government service shall be final and the resigned
employee shall not be eligible for reinstatement.”

The provision of the rule with respect te local government employees is con-
sistent with the general body of law on the subject. In 4 MecQuillan, Munscipal
Corporations Sec, 12268 p. 411 (3rd Ed. 1949) the author says, '"“Generally there
can be no reinstatement after a voluntary resignation.” In 37 Am. Jur. 879 it is
sfated Lhat, "Where the resignation, however, has become complete, either by trans-
mission or acceptance, it is held that it cannot then be withdrawn, even with the
consent of the power authorized (o accept it And in 62 C.J.S. Section 732 page.
1052 the feltowing language appears. “A resignation terminates the employment, it
constitutes a complete break in the service, and the termination of relations, and
thereafter the person resigning has no rights or duties.” See Andrews v, Lamb,
136 N.J.L. 548, 551, 551, 61 A 2d 233 (Sup. Ct. 1948); Whitney v. Van Buskirk,
40 N.J.L. 463, 467 (Sup. Ct. 1878). See Opinions Attorney General Dec. 22, 1914
& Tune 15, 1915,

W receogmze that the formier employee 1s not seeking reinstatement io the
stitus e enjoyed immediately prior to his resignation. See Harcher v, Hurley, 116
NJTLAR 8T AL 309 (Sup. Cr 1935) where at 116 N.J.L. 20 reinstatement was
Jdehned as “restoration tu a farmer position, office or rank.” He seeks not restoration
1 his furmer position by action of the Pepartment of Civil Service but restoration
e the eligihle list from which he had been appointed. This would place him tn
i position to be appeointed and as a probationary policeman,

It has beenr ascertained that there 35 no departmental practice, usage or custom
whicly would furnish a precedent. Seldom does a probationary employee resign and
1115 an extremely unusual circumstance that a resigned probationary employee secks to
be restored to the eligible list,
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Application of Civil Service Rule 60, supro, requires a denial of the request
for restoration 1o the eligible list. The language of the rule seems to be clear and
unambiguous with respect 1o the finality of the act of resignation. In the absence of
statutory authority it should be regarded as a voluntary relinquisiment of all the
employee's rights ta the position. Cf. Moreno v. Cairns, 20 Cal. (2d) 531, 1?7 P.2d
914 (Sup. Ct. 1942). We think this includes the rights gained })y h_a\:'mg‘ be.en
placed an the eligible list. Support for this position is also found in Cm.l b_e.rwce
Rule 40 which permits removal from an eligible list of the name of an individual
who significs an unwillingness 1o accept employment.

It is noted that Civil Service Rule 45 provides that the name of an employee
whose service is “discontinmed” may be restored 10 the employment list for re-
employment in other departments or orgauization wiits. We think the term "disco_n-
ltinued” as used in this rule refers to a discontinuance by the appointing authority
as permitted by Civil Service Rule 45 (2) on the ground that—

“* # * the appoirtee is unable or nnwilling to perform the duties of his
position satisfactorily or is of such reputation, habits and dependability
as not to merit continuance in the service.”

Apparently no such discontinuance was effected the instant situativa and,
cven i it had been effected, reinstatement to the list would only have persitted
re-employment in other deparbments or organizafion uits,

It is our opinion that the employee in guestion canuot under the rules of t_lle
Civil Service Commissian be reinstated to his position, uor, since a resignation
amounts to “a complete break in the secvice, and the termination of relalions"l 6d
C.].S. Secliou 732, supra, can he be restored to the eligible list. If he again desires
ty seek employment as a policinan he wust qualify in the usual manaer. .Altho]ngl:
‘the vase involved a dischavge for having failed to return to duty within t‘he time
prescribed by departmeatal vules after wilitary leave, appropriate language is found
i the case of Redding v. City of Los Angeles, 81 Cal. App. (2d) 888, 185 P. (2d)
430 (Dist. Ct. App. 1947).0 At 185, P. (2d) 435, the Court said,

“Morcaver, appellant having by due process of law furfci}ed his right
10 be on the police force, the Chiet of Police is withonl authority te restore
himm. 1n osder for lims to regain membership in that organization he must
pursue the route followed by any vitizen who seeks 1o become a police

ofhcer”
Very truly yours,
Grover C. Ricaman, Jr,
Attorey General,
By: Joun F. Cranrw, .
Depnty ttorney General.
JFC:h
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Aucust 6, 1954
MRr. THoMas E. HEATHCOTE, Secretary
State Board of Professional Engineers
and Land Surveyors,
921 Bergen Avenue,
Jersey City, New Jersey.

MEMORANDUM OPINION P-9
Dear MR, HEATHOOTE :

This will acknowledge your request for an opinion concerning the eligibility
of an applicant for a license as a professional engineer or land surveyor who is
not a citizen of the United States.

In your letter you state in part that “ . . it would appear that a declaration of

intention to become a citizen of the United States can no longer be made . . .” and
you request our advice as to whether the Board must require that applicants of
foreign birth be citizens of the United States in order to be eligible for a Jicense.

It is not true that a declaration of intention to become a citizen of the United
States can no longer be made. The making of such a declaration is no longer
required as a condition precedent to the filing of a petition for naturalization, but
the Federal Law still permits the making of such declaration by an alien.

Section 334 (f) of the Immigration and Nationality Act of 1953 (66 Stat. 254;
U.S.C.A. Section 1445V provides, in part, as follows:

“Any alien over eighteen years of age who is residing in the United -

States pursuant to a lawful admission for permanent residence may, upon

an application prescribed, filed with, and approved by the Service, make and

file in duplicate in the office of the clerk of (a naturalization) court, regard-

less of the alien’s place of residence in the United States, a signed declaration

of intention to become a citizen of the United States, in such form as the

Attorney General shall prescribe. Nothing in this subsection shall be con-

strued as requiring any such alien to make and file a declaration of intention

as a condition precedent to filing a petition for naturalization, * * *»

A declaration of intention to become a citizen of the United States is a quasi-
judicial proceeding and may be initiated by an applicant on a form prescribed
(Form N-300, United States Department of Justice, Immigration and Naturalization
Service, ‘revised January 8, 1953) entitled “Application To File Declaration of
Intention,” We are advised by the Immigration and Naturalization Service,
United States Department of Justice, that on the basis of such an application, a
certificate called a “Declaration of Intention,” Form N-315, is issued by the clerk
of the court providing, of course, that the applicant meets all the requirements of
the Immigration and Nationality Act.

Chapter 149 of the Laws of 1950 provides in part, that in order “to be eligible
for license as a professional engineer or land surveyor an applicant shall be a citizen
of the United States of America or shall have made declaration of his intention
to become a citizen of the United States of America (N.J.S.A. 45:8-35).

In our opinion, an applicant for a license under this act must either be a citizen
of the United States or have obtained a Declaration of Intention from the clerk of a
naturalization court pursuant to the provisions of the Immigration and Nationality
Act of 1953 outlined above.

Very truly yours,
Grover C. RicaMAN, JR.,
Attorney General,
By: Freperick G. WEBER,

Deputy Attorney General.
FGW :HK :kms
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SEPTEMBER 2, 1954

Hon. WiLtiam F. KeLLy, Jr., President,
Department of Civil Service,

State House,

Trenton 7, New Jersey.

MEMORANDUM OPINION P-10

Dear PresioenT KELLY:

Your request for advice reveals that the De.partment _of De'f'ense desir_es to
credit its employees for the time served by them in the actwe_mxlltary service of
the United States in time of war for the purpose of computmg‘ length of state
service in conjunction with the Employee’s Awards Program which is under the
supetvision and administration of your department. N.J.S.A, 1] :_2c-l.

The statute, R.S. 38:14-9, under which it is asserted such time may be credited
provides as follows:

“For all purposes, officers and enlisted men who entered the. active
service of the United States in time of war by appointment or enlistment,
or under call, order or draft by the President, or who shalt .hereafter enter
such service under like conditions, shall be entitled to credit [or the time
served in the active service of the United States, as if such service had been
rendered in the State.”

The quoted section is a component part of Chapter 49 of the_ _Laws of 1933
which is entitled “An Act concerning the militia of the State (Revision of 1937).
Thus the language of the section must be construed as felatmg to the status of oﬂic.ers
and enlisted men of the militia. No purpose is perceived to _aﬁect th(_a computation
of time of service of an individual serving the state in a civilian capacity. We have
noted the memorandum opinion of the previou§ Attorne_y GEI')t'El‘al dated_ January
25, 1951, wherein it was ruled that time served in the active military service of the
United States could be credited for retirement and pension purposes to a me{nl.oer
of the New Jersey National Guard who is curreutly. on full time du'ty..That opinion
also inferentially recognized that the statute in question was limited in its application
to members of the state militia. :

N.J.S.A. 11:2¢c-1 et seq., establishing the Employee's Awards Program,'pro-
vides for awards to “state employees.” The statutory purpose is to promot? efficiency
and to reward individual employees. We understand that the ‘E-rf\plt_)yees Awa‘rds
Committee has from its inception regarded members of the mlh,t,xa in a full time
duty status with the Department of Defense as “state employees” for t}!e purpose
of the Employee’s Awards Program. Such a contemporaneous construction by an
administrative body may be used as an aid in statutory interpretation. State v. .Clark,
15 N.J. 334, 340 (1954). We find the construction to be reasonable and not incon-
sistent with the objectives of the statute. We agree fh_at for the purpose of the
Employee’s Awards Program such members of the militia as are“servmg in a ful,!l
time capacity in the Department of Defense may be regarded as “state employees.
Cf. Andrews v. State, 53 Ariz. 475, 90 P. 2d 995 (Sup. cft. 1933) (members oftghe

ional guard held to be state employees for purpose of workmen’s compensation
ls’laattllc:tf:)l. gcontra: Hays v. llinois Terminal Transp. Co., 363 I1l. 397, 2 N.E. 2d

309 (Sup. Ct. 1936).

Accordingly, it is our opinion and we advise you _tk_\e}t for the purpose of. thg
Employee’s Award Program those members of the xmlma' who are serving in a
permanent duty status in the Department of Defense are entitled to be credlte'd "“.nth
the time served by them in the active military service of the United States in time
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of war ’whether or not such service was performed prior to entry in the state militia,
Such time spent prior to entry in the employ of the state by persons currently

employef:l by the Department of Defense in a civilian capacity is not entitled to be
so credited. - :

Yours very truly,

Grover C. RICHMAN, Jr.,
Attorney General,
By: Joun F. Crane,

IJFC/_]C Deputy Attorney General.

SEPTEMBER 2, 1954.
Hon. WiLLiam F. KeLLy, President,
Civil Service Commission,
State House,
Trenton 7, New Jersey.

MEMORANDUM OPINION P-11

Re: Award Program.
Dear CoMmMissioNer KEerLy:

Yqur recent request c_oncerning the New Jersey State Employees Awards
Committee raises the question whether an employee may be given an award for

professional accomplishment completed prior to the establi
shment
Program. ment of the Awards

The governing statutory provision is Section 6 of Chapter 125 :
: , P.L.
N.J.S.A. 11:2C-6, which provides as follows : P 1953,

“The committee shall, under the supervisiou and direction of the presi-
dent of the Civil Service Commission, establish, maintain and administer
plans for ‘award programs for State employees designed to promote effi-
ciency and economy in State Governmental functions, to reward individual
empIcgyees for meritorius performances and suggestions, Award programs
may mcl_ude any or all of the following : a suggestion award program, awards
f?r heroism, an efficiency and incentive award program, awards for, profes-
sional accomplishment, and awards for service.

It is generally presumed that statutes are to operat i g
rettro;pectivelz_]y(.i “Ordinarily statutes establish rules fgr thee ?;?sl[_):d::é}’ﬂ?;f ‘;11(;;
not be applied retrospectively unless that purpose plainly a ear,."

Gaye,'280 U.S. 327, 337, 50 S. Ct. 115, 118 (1930). p“A C);rdirl)'ll; rixle ifr:l:?lier:te:-
pretatl.on of statutes is that words in a statute ought not to have a retros ectiv-
operation unless they are so clear, strong and imperative that no other meanir? ca:
be _annexed to them, or unless the intent of the Legislature cannot otherwigs: b
satisfied.” Kopczynski v. County of Camden, 2 N.J. 419, 420 (1949). ° e

~ Bearing these principles in mind we do not find any clear state i

tion to benefit those wh_o may have rendered outstanding s‘::,rvice prior txzetni:e (;[d;;:?:r; :
of the statute. The !egnslative purpose of promoting efficiency and economy in Stat
Gox_rernmental functions can adequately he met by rewarding accom lishm te
achieved after the enactment of the statute. This being so it logically folplow fl? :
the statute must be given prospective application only. s
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We therefore advise you that awards for professional accomplishments should
be limited to those achieved after the effective date of the statute, April 29, 1953.
Yours very truly,
Grover C. RicHMAN, ]JR,
Attorney General,
By: Joun F. CraNE,
Deputy Attorney General.

GCR:JFC:kms

: SEPTEMBER 2, 1954,
DR, DawNieL BERGSMA,

State Commissioner of Health,
Department of Health,

State House,

Trenton, New Jersey.

MEMORANDUM OPINION P-12

Dear Dr. BERGSMA:

We acknowledge receipt of your letter dated June 1, 1954, requesting an opinion
on the following question:

“May the Board of Beauty Culture Control make rules and regulations
controlling the fee that may be charged for beauty culture services rendered

by students in the clinic of a beauty culture school.” :

Initially ,we wish to advise that the Legislature alone has the authority to
fix prices or fees in businesses. This power can be exercised only in businesses
affected with a public interest. State Board of Milk Control v. Newark Milk Co.,
118 N.J. Eq. 504 (E. & A. 1935) ; Gaine v. Burnctt, 122 N.J.L. 39 (Sup. Ct. 1939),
affirmed, 123 N.J.L. 317 (E. & A. 1939) ; Nebbia v. New York, 291 U.S. 502 (1934).

There is serious doubt whether the business of rendering beauty culture services
by students in beauty culture schools invelves any paramount public interest justi-
fying price fixing. Cf. Lane Distributors, Inc. v. Tilton, 7 N.J. 349 (1951).

The effectuation or execution of such legislative policies may be delegated to
an administrative agency to be exercised under certain prescribed standards. State
Board of Milk Control v. Newark Milk Co., supra; Abbotts Dairies v. Armstrong,
14 N.J. 319 (1954).

At the present time, however, the Legislature has not seen fit to enact legis-
lation fixing prices or fees which may be charged in beauty culture schools or in
beauty shops or to delegate to the Board of Beauty Culture Control legislative
authority to promulgate regulations fixing such prices or fees. As a consequence,
the question posed in your letter is purely academic.

In view of the above circumstances, you are accordingly advised that at the
present time neither the Board of Beauty Culture Control nor the Board of Educa-
tion has the power to prescribe what fees. may be charged in beauty culture schools
or beauty shops. '

Very truly yours,
Grover C. RICHMAN, ]JR,
Attorney General,
By: Joun W. Krocu,
Deputy Attorney General.
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SepTEMBER 13, 1954
Mz, HeEwry J. PARCINSKI,
Secrelary of the Board of Truslees
of Schoals for Industrial Education,
of Trml.fou, N. .,
Trenton, New Jersey.

MEMORANDUM OPINION P-13

Dear MR PaARCINSKI:

You have requested, on behal{ of the Board of Trustees of Schools for Tndustrial
Fducation of Trenton, N. J., the opinion of this Office as to whether members of
the faculty of Trenton Junicr College (one of the schools under the jurisdiction of
your Board), otherwise qualified, are eligible for the pension established by the
provisions of our Veterans’ Pension Law (R.S. 43:4-1 to 43:4-5 incl).

The Veterans' Pension Law authorizes a pension for certain veterans on reach-
ing age of sixty-two years, after twenty years of service continuously or in the
aggregate “in office, position or employment of this State or of a county, municipal-
ity or school district or board of education” (R.5, 43:4-2).

Essentially, insofar as this Qffice is concerned, your inquiry raises the question
whether employment by Trenton Juniar College.constitutes State office, position
or employment,

Whether or not such personnel are to be considered employees of the City of
Trenton ar employces of a school district or board of educatien is a determination
which more appropriately must be .made by the local authorities concerned. This
opinion deals only with the relationship of the employees in question to the State of
New Jersey.

The burden of the pension, when granted, is placed by the statute on ‘the
department of the public service from which the person shall be retired.” (R.S.
43:4-4).

We have been informed by you that Trenton Junior College was established
under the provisions of R.5. 18:15-24 which provides;

“Whenever in any city the board of trustees of schools for industrial
education shall acquire by gift, grant, devise, or otherwise, the sum of one
hundred thousand dollars, to be expended for the purchase of land and
the erection and equipment of a building or buildings to be used for the pur-
pases for which the board is constituted, and whenever such board of trustees
shall have certified to the governor that a sum af money not less than three
thousand dollars has been coniributed by voluntary subscription of citizens,
or otherwise, as authorized in section 18:15-18 of this title, for the estah-
lishment in the citv of a school or schools for industrial education, the
governor shall cause to be drawn by warrant of the comptroller, approved
by himself, out of any moneys in the state treasury, directly apprapriated
for such purpose, an amount equal to that so contributed by the city for
such object.

“When any such school or schools shall have been established in any city
there shall be contributed annualfy by the state, in the manner aforesaid,
for the maintenance and support. thereof a sum of money equal to that
contributed each year in the oty for such purpose.
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“The moneys contributed by the state as aforesaid shall not exceed in
any one year the sum of thirty thousand dollars for each schoot established
and maintained as provided in this section.”

The statute also provides that industrial schaols, when established, be operated
and managed by boards of trustees, consisting of the Governor and the mayor of
the municipality as ex officio members, and eight other persons, resident in the
city in which the school is located, to be chosen and appointed by the Governor
(R.S, [B:15-20, as amended.). :

The trustees are constituted by the statute as a body corporate (R.S. 18:15-22),
and are vested with broad powers by R.S. 18:15-21, including the right to hire and
remove facully members. This statute states:

“The board of trustees shall have control of the buildings and grounds
owned and used by suchk schoaols, the application of the funds for the support
thereof, the regulation of the tuition fees, the appointment and removal
of teachers, the power to prescribe the studies and exercises of the school,
and rules for its management, to grant certificates of graduation, to appoint
some suitable persoa treasurer of the board, and to frame and modify a:
pleasure such by-laws as it may deem necessary for its own governmeat.

It shall report annually to the state and local boards of education its own

doings and the progress and condition of the schools”

‘The contribution of the State of New Jersey to Trenton Industrial Schools, for

the current fiscal year, being so termed by the statute, is contained in a single

appropriation item in the Appropriation Bill, Chapter 36, P.L. 1954, being captioned
Account No. P 80-801-07 under the Department of Education, and reading:

“For payments to districts for industrial schools, pursuant
to R.S5. 18:15-24 . - . 70,000.00"

Of this amount, $30,000 is alldcated and dtsbursed by the State fiscal authorities
to the Trenton Industrial Schools.

In the first place, it may be observed from the foregoing that faculty members
of Trenton Junior College are not hired by the State of New Jersey nor does the
State determine the character or nature of the employment, working conditions or
compensation. In this regard, the Civil Service Commission has advised this Office

_that it does not fix the qualifications for members of the faculty of the Trenton

Junior College, does not fix their salaries or prescribe salary ranges. Further,
it is also evident that the State. of New Jersey does not direct faculty members
in the discharge of their dufies, nor daes the State of New Jersey have the right
to discharge these members.

Therefore, the attributes and incidents of the employer-employee “relationship
insofar as faculty members of Trenton Junior College are concerned, are determined
by the Board of Trustees and not by the State of New Jersey, the Board of Trustees
exercising complete control, pursuant to the statute, over faculty members.

Qur Courts have emphasized that the element of control is the necessary ingre-
dient in the employer-employee relationship. The Supreme Court, in Oufdoor Sports
Corp. v. American Federaltion of Labor, 6 N.J. 217, at 228 (1951} held:

“It 15 of the essence of the employer-employee relationship that there

be a hiring for a fixed or definite period of time for either fixed wages or

some form of remuneration fixed- or agreed upon and that. the emﬂoye'e'.r

work should be' subject to the direction and control of the employer.”

(Underscoring supplied).

On the same point, our Superior Court in the earlier case of Ford v. Fox, 8 N.J.
Super. 80, at 83 (1950) said:
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*‘Our courts have recognized that ‘control by the master over the servant
1s of the essence of that relationship.”"

In the case of Reilly v. Board of Education, 127 N.J.L. 490 at 491, (Sup. Ct.
1941), the Court had before it for review a decision of the State Board of Jiducation
which had denied a veteran’s pension to a disabled school janitor. The facts
disclosed that the petitioner, a veteran, had been employed for over twenty years as
a janitor in the Camden Public Schools. The decision of the Commisstoner of
Education held that the Veterans’ Pension Law (in its then form) <id not apply
to an employee of a board of education. In this case the Supreme Court, afirming
the Commissioner’s decision, stated:

"The case turns on the meritorious question of whether or not the
~statute applies to an employee of a Board of Education. The statutes,
N.).S.A. 43:4-2, supra, and 43:4-3 provide for a pension for life of an,
honorably discharged soldier, sailor or marine who ‘shall have been for
twenty years continuously or in the aggregate in public office or position in
this State-or in the service of a county or municipality thereof * * *' We
conclude that Reilly was not employed by a municipality within the words
ar the intention of this statute. We think that there is a distinction between
those employed by municipalities as such and those employed in the school
systems by boards of education.”

Subsequent to this decision, R.S. 43:4-2 was amended to bring thhm its provi-
sions employees of school districts or boards of education. However, the reasoning
of the Supreme Court, as set forth in the excerpt of the Reilly decision cited above,
is applicable, indicating, as it does, that the employment covered by the statute is
not to be extended beyond the precise terms of the statute.

Another decision bearing on the present question is Rubright v. Civil Service
Commission, 137 N.J.L. 369 (1948). In this case, the Supreme Court had before

it a certiorari proceeding ‘instituted by the prosecutor against the Civil Service -

Commission, seeking to review a determination by the Commission as to.the prose-
cutor’s permanent state civil service status. The prosccutor had been employed in
the State Employment Service Division, the records, facilities and personnel of
which were subsequently transferred to the Federal government. Subsequently, the
Federal service was terminated and records and facilities, and personnel on temporary
leave including the prosecutor, were returned to State service. The prosecutor, in
order to uphold his State civil service status contended that he continued to be an
cmployee of the State while on "temporary loan" to the federal government. The
Court held that workers temporarily on loan to the Federal government, being com-
pensated for their labors by the Federal government, were not, while in Federal
service “also employees of the State” as they were not subject to State control,
while thus assigned.

The fact that members of the faculty of your institution are appomted by a
board of trustees appointed by the Goveruor, does not make such members of the
faculty State officers or employees.

For the foregoing reasons, it is our opinion that members of the faculty of
Trenton Junior College are not officers or employees of the State of New Jersey, and
therefore are not eligible for a veteran’s pension at the exepense of the State.

Very truly yours,

Grover C. RICHMAN, ]Jr.,
Attorney General,
By: DanieL DE BRIEg,
Deputy Attorney General.

ddb ;b
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Sepremper 17, 1954
Hown. WiwLiam P. Keruy, Jr., President,
Department of Civil Service,
State House, .
Trenton 7, New Jersey.

Hon. DANIEL BERGSMA, -
State Commiissioner of Health,
State House,

Trenton 7, New Jersey.

MEMORANDUM OPINION P-14

GENTLEMEN :

You have requested advice as to whether employees in the Department of
Health may be given special leaves of absence, with or without pay, for the purposc
of specialized training or education in fields related to the functions of that Depart-
ment, pursuam to the "Personne! Training Program™ of the Department.

The purpose of the program is to train State employees in various technical
fields related to preventive medicine and public health. This objective is accom-
plished by authorvizing an employee to attend a particular class or course, part or
full time, while lie receives full salary from the State. The employee is also, in some
instances, reimbursed for tuition, travel and other costs where he does not receive
academic credit for the instruction.

The Chief Examiner and Secrctary of the Civil Service Commission, under
P.L. 1951, c. 215, N.J.S.A. l1:14-1, is required to prepare regulations regarding
inter alia, “special leaves of absence with or wnhout pay or with reduced pay for
permanent employees in the classified service.” He is also charged with the duty,

‘under P.L. 1947; ¢. 201, N.J.S.A. 11:6-2(e), to devise, install and administer service

rating systems and training courses: arrange tor and pass upon transfers; regulate
annual sick and special leaves of absence.”

There 15 no >tatutor) specification in Title 1] as to what is enuompz\ssed by the |
terms “leave” or “special leave”. The definition of thesc terms is left to the Civil
Service Commission. In this connection. however, R.S. 11:21-9 should be noted.
This section, which provides seniority rights, was amended by P.L. 1948, c. 348, with
the addition of the following paragraph:

“In computing the length of service of offcers and employees for purposes

of determining their seniority rights under this section, all time hcreafter

during which they shall be absent from duty on leave, without pay, shall be

deducted therefromi; provided, however, that if an officer or employee shall

be absent on leave. without pay, pursuant to assignment by or approval of

the appointing authority and for further education or training directly related

in character to the employment from which he is on leave and designed to

improve his competence or increase his capacity therein, the time so spent

shall not be deducted under this paragraph.”

This section provides that where an employee is on leave of the nature con-
templated by the “Persounel Training Program”, he shall receive seniority credit
for such time even though the leave is without compensation.

The legislative history of the amendment is significant. The bill, Senate Bill
No. 167, did not contain the proiiso and its object was set forth in the attached state-
ment which read:

“The purpose of this bill is to provide for deduction of time, during which
employee is absent on leave without pay, from the computation of length

of service for seniority rights.”
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The bill, after passage, was returned to the Legislature with the conditional
veto of Acting Governor Summerill. The message stated, in part:

“There are situations in which an officer or employee is granted a
leave of absence, without pay, to pursue some special work or training related

to his regular employment and undertaken for the purpose of improving his

competence or increasing his capacity therein. I am constrained to believe

that in the indicated sitvation an officer’s or employee’s time spent in such
special work or training should not in reason and fairness be deducted in

the computation of length of service for seniority rights.”

The Legislature in reenacting the bill in accordance with this message recognized
the authority to grant such speccial leaves of absence.

It is our conclusion that the Chief Examiner and Secretary of the Civil Service
Commission may devise, install and administer training courses, including, if deemed
advisable, a "Personnel Training Program” for permanent, classified employees of
the Department of Health in accord with the powers and duties of the Department,
particularly as set forth in P.L. 1947, ¢. 177, s 37, N.J.S.A. 26:1A-37, and that
employees may be granted special leaves of absence, with or without pay.

In this counection, it must be noted that under P.L. 1948, c. 121, as amended by
P.L. 1952, ¢. 293, N.J.S.A. 11:4-4(k), the positions held by students in educational
institutions employed less than half time are not within the classified service.

As to the payments for tuition and other costs of the training courses, that is a
matter which depends upon the appropriation act and applicable Federal grants.

Yours very truly,
Grover C. RicrMAN, Jr,
Attorney General,

By: Davip C. TrompsoN,
Deputy Attorney General.
det/t

OcToBER 26, 1954

‘HoNORABLE ARCHIBALD S. ALEXANDER,
State Treasurer

State House,

Trenton, New Jersey

MEMORANDUM OPINION P-15
Attention: Abram M. Vermeulen, Acting Budget Director

DearR StaTE TREASURER:

You have requested our opinion as to whether or not it is legally possible to re-
capture for the Genera! Treasury, to be used for current purposes, a portion of the
“veterans loan guaranty and insurance fund” set up pursuant to the provisions of the
“Veterans’ Loan Act (1944), as amended and supplemented (N.J.S.A. 38:23B-1 et
.seq.).

The Veterans’ Loan Act was originally enacted in 1944 (P. L. 1944, C. 126) and
has since then been supplemented and amended. (P.L. 1954, C. 185 P.L. 1946, C.

121, P.L. 1947, C. 187, C. 188, C. 189, C. 190, P.L. 1949, C. 165, P.L. 1950, C. 216,

P.L, 1951, C. 89.)
The Veterans’ Loan Act was enacted:
“to make it possible for certain qualified veterans to obtain: a. venture
capital, at low rates of interest, which may be necessary to establish or re-
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establish themsclves in a business or profession; and'b. loang, at low rates of
interest, which may be necessary to enable them to purchase household
furnishings and household appliances required by them for use in their-
homes.” (N. J. S. A. 38:23B-1).

To accomplish these purposes, the act created, in the Department of Conserva-
tion and Economic Development, a “Veterans' Loan Authority,” * * * “a body
corporate and politic with corporate succession.” (N.J.S.A. 38:23-B-2), “with power
to contract, to sue and be sued” and to make rules and regulations, but prohibited
from directly or indirectly pledging the credit of the State. (N.J.S.A. 38:23B-3).

A capitalization of $5,000,000.00 was initially provided for by Section 4 of the
Act (P.L. 1944, C. 126, Sec. 4, N.J.S.A. 38:23B-4), which reads as follows:

"The authority shall have an original capitalization of five million dollars
$5,000,000.00) which shall be subscnbed by the Treasurer of the State of New
Jersey, and which is hereby appropriated out of the Post- War Reserve Ac-
count of the General State Fund or the balance held as reserve for post-war
needs or to meet expenditures of an emergency nature in the State Highway
System Fund.” :

of 1946, which provided that the Authority shall have an additional capitalization of
$600000000
“which shall be subscribed by the Treasurer of the State of New Jersey,

and which is hereby appropriated out of the Post-War Reserve Account of

the General State Fund or the balance held as reserve for post-war needs.”

By Section 5 of the Veterans' Loan Act (N.J.S.A, 38:23B-5) all capital and
revenues of the Authority were constituted a “veterans loan guaranty and insurance
fund”, that section providing as follows:

“All capital and revenues of the authority shall be held in trust in a
veterans loan guaranty and insurance fund, hereinafter referred to as the
‘fund’, to meet the obligations of the authority under this act; but any
amounts sn the fund in excess of the total amount of guaranteed or insured
loans outstanding at any time shall be subject to such disposition as may be
provided by law. Such amounts in the fund as the authority shall estimate
are not needed for its current operations shall be invested and re-invested
by the State Treasurer in such obligations as are legal for savings banks of
this State.” (Underlining ours).

(In the original act, which provided for guaranty of loans to veterans but not
for insurance thercof, the fund was designated as a “veterans loan guaranty fund.”
The designation of the fund was changed to its present form in 1946 when the act
was amended to permit a bank to elect to have its loans insured rather than guaran-
teed. (P.L. 1946, C. 121). .

You will note that the quoted section expressly provides a means by which “any
amounts in the {und in excess of the total amount of guaranteed or insured loans
outstanding at any time” may be recaptured for general State purposes. Such excess
is "subject to such disposition as may be provided by law.” An act making a dis-
position of all or part of such excess for state purposes would, in our opinion, be a
valid exercise of the reserved power set forth in the act creating the fund.

In view of the express reservation of the right to dispose by law of the excess
of the fund, thcre is no nced to consider whether that power would exist in any
event if the reservation were not contained in the quoted section.

As a matter of information, we call to your attention that under the provisions
of the Veterans' Loan Act:

(a) The Veterans' Loan Authority will cease to function on June 30, 1955.-
N.J.S.A. 38:23B-22.2, added to the law by Chapter 216 of the Laws of 1950, provides
that :
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“COn June thirtieth, one thousand nine hundred and fifty-five, all of the
powers, duties and functions of the Veterans’ Loan Authority and all of jts
records, papers, documents, evidences of obligations, securities, trust funds
and property shall be transferred to the State Department of Law and Public
Safety and, thereupon, the Attorney-General shall, as speedily as possible,
complete auny and all unfinished transactions of the said Authority and wind
up its affairs. The Attorney-General is authorized and empowered to do and
perform any and all acts to effectuate the provisions of this section, Upon
the filing with the Secretary of State of a certificate by the Attorney-General
that said transactions and affairs have been concluded, the act amended and
supplemented by this act shall cease to be operative.” )

Assembly Bill No. 229, which has not yet been acted upon by the Legislature,
would, if enacted, amend this section to change the date for the transfer to the
Attorney General from June 30, 1955, to June 30, 1958.

(b) Qualified veterans (as defined in the Act) who served in the active
military or naval service of the United States prior to December 31, 1946, are no
longer ehigible to apply to a bank for a loan under the provisions of the Act; their
right to do so expired on June 30, 1951. A qualified veteran who served in the
active military or nava) service of the United States at any time after June, 23, 1950,
and prior to December 16, 1950, or during the period of "national emergency” pro-
claimed by the President of the United States on December 16, 1950 may apply to a
bank for a loan under the provisions of the act not later than two years after his
discharge or release from active service (N.]J.S.A. 38:23B-8).

(c) Subject to the rules and regulations of the Veterans’ Loan Authority,
any veteran’s loan made under and pursuant to the Act for a period of less than
six years may be extended or refinanced in the discretion of the bank without affect-
ing the obligation of the Authority with respect thereto; provided provision is made
for complete discharge of the obligation, and interest thereon, not later than six
years from the date of the original loan.” (N. ]J. S. A. 38:23B—14)

(d) The sum total of all reserve funds set aside by the Authority in accordance
with the insurance provisions of the Act (N. J. S. A. 38:23B—14.3) together with
such amount as the Authority may set aside, out of the veterans guaranty and in-
surance fund, to meet the payment by the Authority of approved veterans’ notes
submitted to it for purchase in accordance with the guaranty provisions of the
Act (N. ]J. S. A. 38:23B—14.4) is required to be not less than 20% of the total {ace
amount of all approved veterans loans from time to time outstanding (N. J. S. A,
38.23B—14.4a).

(e) The total amount of guaranty and insurance liability of the Authority which
may be outstanding at any time may not exceed the sum of $11,000,000.00 (N. J.
S A 3823B—1459)

(f) The Authority may:

“Authorize payment from the Veterans' Guaranty and Insurauce Fund
and any income received by the investment of said fund, subject to rules
and regulations of the Authority, disbursements, costs, commissions, attorney's
fees and other reasonable expenses related to and necessary for the making
and protection of guaranteed or insured loans and the recovery of moneys
loaned or management of property acquired m connection with such loans.”
(N. J S A 38 23B—-22]g)

Very truly yours,

Grover C. RicHMAN, JRr,,
Attorney Generol.
By * HaroLp Korovsxy,

Assistant Attorney General
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Ocroser 27, 1954.
MR, JamEs F. Finn,

Senior Engineer,
Burean of Novigation,
1060 Broad Street,
Newark 2, New Jersey

MEMORANDUM OPINION P-16
Dear MRr. FInN:

You have submitted to us a copy of application entitled “Application of upland
owner on tidal water for a lease or grant of riparian Jands” filed with you by one
Alexander S. Walker.

The application sets forth that Mr. Walker is the owner, in fee simple, of an
island known as “Sedge Island” located in the mouth of Debbies Creek, where the
creek joins the Manasquan River in the Borough of Brielle, Monmouth County, and
seeks a grant in fee simple of the lands under the tidewaters of the Manasquan
River. .

You have also forwarded copies of your correspondence, a certificate of title, a
map showing the island in question and a copy of the deed by which Mr. Walker
claims to have obtained title to "Sedge Island”, viz. deed dated June 4, 1954 made by
the General Board of Proprietors of the Eastern Division of the State of New Jersey
to Alexander S. Walker.

You have also advised us that the island was created from the bed of the
Manasquan River, by what means you are unable to state; that the island is flowed
by tidewater at mean high water, and that one Carl Yard of Sea Girt, New Jersey,
has also asserted a claim of title to the island. You ask whether the application can
be processed as a normal grant to an upland owner.

The fundamental question raised by your inquiry is whether or not the General
Board of Proprietors of the Eastern Division of New Jersey was seized of title to
“Sedge Island” so that the deed from them to Mr. Walker was effective to transfer
to him fee simple title to the island. In our opinion, the answer to this question is
"No". _

"Sedge Island” was created from the bed of the Manasquan River, which, at
the place in question, is one of the tidal waters of this state. Title to such tidal
rivers and the beds thereof is in the State of New Jersey. The General Board of
Proprietors of the Eastern -Division of New Jersey, since their surrender of govern-
mental rights in Colonial times, never held title to the tidal waters of the state nor
to the beds thereof, nor could they convey the same and convert them into private
property. This was settled by our former Supreme Court-as far back as 1821 in
the case of Arnold v. Mundy, 6 N. J. L. 1, in which the New Jersey Supreme Court

. held that the Proprietors of New Jersey did not, under the grants from the Duke

of York, take title to navigable rivers where the tide ebbs and flows and that such
tidal waters and the lands under them were the property of the State of New
Jersey. Chief Justice Kilpatrick, after setting forth the history of the land ownership in
this State in colonial times and following the Revolution, said at 6 N. J. L. 78:
"“And I am further of opinion, that, upon the Revolution, all these royal
rights (to tidal waters and the beds thereof) became vested in the people
of New Jersey, as the sovereign of the country, and are now in their hands;
and that they, having, themselves, both the legal title and the usufruct, may
make such disposition of them, and such regulation concerning them, as they
may think fit and this power of disposition and regulation must be exer-
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cised by them in their sovereign capacity ; that the legislature is their rightful
representative in this respect, and, therefore, that the legislature, in the exer-
cise of this power, may lawfully. erect ports, harbours, basins, docks and
wharves on the coasts of the sea and in the arms thereof, and in the navigable
rivers; that they may bank off those waters and reclaim the Jand upon the
shores; that they may build dams, locks, and bridges for the improvement of
the navigation and the ease of passage: that they may clear and improve
fishing places, to increase the product of the fishery; that they may create,
enlarge, and improve oyster beds, by planting oysters therein in order to pro-
cure a more ample supply; that they may do these things, themselves, at the
public expense, or they may authorize others to do it by their own labour,
and at their own_expense, giving them reasonable tolls, rents, profits, or
exclusive and temporary enjoyments; but still this power, which may be
thus exercised by the sovereignty of the state, is nothing more than what
is called the jus regium, the right of regulating, improving, and securing
for the common benefit of every individual citizen. The sovereign power
itself, therefore, cannot, consistently with the principles of the law of nature
and the constitution of a well ordered society, make a direct and absolute
grant of the waters of the state, divesting all the citizens of their common
right. It would be grievance which never could be long borne by a free
people. )

“From this statement, jt is seen that, in my opinion, the proprietors,
as such, never had, since the surrender of the government, any such right to,
interest in, or power over, these waters, or the land covered by them, as
that they could convey the same and convert them into private property,
and that, therefore, the grant in question is void, and ought not to prevail
for the benefit of the plaintiff, and, of course, that the rule to show cause
must be discharged.”

In our opinion, the grant of “Sedge Island” made by the proprietors to Mr.
Walker is void and ineffective for the same reason expressed by Chief Justice Kil-
patrick one hundred thirty years ago with respect to another purported grant by
the Proprietors—the Proprietors did not have title to the tidal waters of the
Manasquan River or the bed thereof,

Mr. Walker does not hold title to “Sedge Island”. His application cannot be
processed as a normal grant to an upland owner.

I am returning to you herewith the documents which you sent me.

Yours very truly,

Grover C. RicHMAN, JR.,
Attorney General

By : RoBerr Pracock,

Deputy Atltorney General
rp/hk;d
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Ocroger 27, 1954.
Hon. Epwarp J. PATTEN,

Secretary of State,

State House,
Trenton 7, New Jersey.

MEMORANDUM OPINION P-17

DEAR MR. SECRETARY ;

This will acknowledge your request for an opinion as to when the term of Mr.
Ben Horowitz, a member of the State Board of Examiners of Ophthalmic Dis-
pensers and Opththalmic Technicians, expires.

The facts indicate that Mr. Horowitz was one of the original members of the
Board created pursuant to L. 1952, c. 336, that the date of his original appointment
for the term of one year was September 18, 1952 and that he was re-appointed
for a term of five years on September 29, 1953.

You inquire whether his five year term should expire September 18, 1958
or September 29, 1958.

Section 1 of Chapter 336 of the Laws of 1952 (52:17B—41.2 N. J. S. A)),
after creating the State Board of Examiners of Ophthalmic Dispensers and Ophthal-
mic Technicians composed of five members, provides that:

“One ophthalmic dispenser member shall be appointed for a term of one
year; another ophthalmic dispenser member shall be appointed for a term of
two years; another ophthalmic dispenser member shall be appointed for a
term of three years; another ophthalmic dispenser member shall be appointed
for a term of four years; and the optometrist member shall be appointed
for a term of five years; and upon the expiration of the term of said
optometrist member, his successor shall be an ophthalinic dispenser member
of said board, so that at the expiration of the optometrist member’s term
on the board, the board shall thereafter be composed of five ophthalmic
dispenser mempers.

Upon the expiration of the terms of members herein named, the Gover-
nor shall annually fill each vacancy resulting from the expiration of a
term of office of a member for a term of five years by an appointment
of an ophthalmic dispenser in the same manner as an original appointment
is to be made. :

Each appointee, within thirty days after receipt of his commission, shall
take, subscribe and file in the office of the Secretary of State the oath or
affirmation prescribed by law.

A vacancy resulting from any cause other than the expiration of a
term shall be {illed for the unexpired term by an appointment of an ophthal-
mic dispenser by the Governor in the same manner as an original appoint-
ment is to be made.”

We are of the opinion that the intendment of thss section is a continuity in

" the terms of oifice of the members of the Board, that all terms should commence

as of the same day and month of the respective year in which the appointment
falls due, and that an appointment for a new term is called for annually.

That the legislature has specifically mentioned that the term is for a specified
number of years, has made no provision for holdover, but has expressly provided
that a vacancy resulting from any cause other than the expiration of a term shall
be filled for the unexpired term is helpful in arriving at a determination of the.
intent. See Marvel v. Camden County, 137 N. J. L. 47, Page 49 (E. & A. 1947).
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. In Clay v. Browne, 96 N. J. L. 303; (Sup. Ct.,, 1921) affirmed, 97 N. J. L.
5515, (E. & A. 1921), in dealing with a statute which provided that “all vacancies
in offices in any city of this state arising from or created by any other cause
than expiration of term of office shall be filled for the unexpired term only,”
the court said. '
“When the legislature, by statute, creates an office, and affixes a term

to it for which each and every incumbent shall hold it, ***** the resigna-

tion of an incumbent thereof, before the expiration of the term so fixed,

leaves an uncompleted term, and the vacancy can only be filled in the
manner provided by the *¥#¥* zct *¥%x. that is, for the period that the
term has yet to run *epkes”

In the instant matter, the term is for a specified number of years and the
legislature has made no provision for holding over. The incumbent’'s power to
perform the duties of his office ceases upon expiration of his term of office. See
. 43 Am. Jur. 162, citing Badger v. United States, 93 U. S, 599, 23 L. Ed. 991, 1876,

wherein the Court stated:
“By the common law, as well as by the statutes of the United States and

the laws of most of the states, when the terms of office to which one is elected

or appointed expires, his power to perform its duties ccases.”

The clear intent of the Legislature is-that the entire Board should not go out
of office at once, but that the various members should retire at regularly recurring
intervals. Such orderly rotation is necessary in order to create and maintain a
continuing body. See Monte v. Milat, 17 N. J. Super. 260, 268 (App. Div. 1952).

Chapter 336 of the Laws of 1952 fixes by intendment the time from which the
term of a member of the Board begins to run and, by the same token, the time when
the term expires.

Accordingly, the term of Mr. Horowitz should expire September 18, 1958.

Very truly yours,

Grover C. RICHMAN, JR.,
Attorney General
By : Freperic G. WEBER,
Deputy Attorney General

CCR :FOW :kms

Hon. ARCHIBALD S. ALEXANDER,
State Treasurer of New Jersey,
State House,

Trenton 7, New Jersey

December 6, 1954.

MEMORANDUM OPINION P-18
Re: Printing Specifications
DEarR MR. ALEXANDER:

We acknowledge your inquiry as to whether, under the present purchasing
statutes, non-union printers could be excluded from bidding on public advertising for
bids on printing work. : ;
' Examination of the pertinent statutes fails to disclose any reference to union
or non-union suppliers, printers or bidders being denied the right to bid.

~ The award of contracts for printing to the lowest responsible bidder, after
advertisement, has been a requirement since the enactment of P. L. 1895, c. 433,
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entitled “An  Act relative to public printing, stationery and blanks.”” In this
connection it should be observed here that there are three types of printing, namely,
(a) printing of opinions of the courts, (b) general public printing, and (c) depart-
mental printing.

Contracts for printing opinions of the court are not required to be advertised
or awarded to the lowest responsible bidder, (Gann Law Books w. Ferber, 3 N. J.
Super. 236, App. Div. 1949). The Act of 1895 required contracts for both public
printing and departmental printing to be awarded to the lowest responsible bidder.

Since 1895 the Legislature has enacted several statutes relating to printing
and stationery, and in each instance, although creating or abolishing the name and
powers of the agency through which the contracts were let, retained the require-
ment that contracts for printing be awarded, after advertisement, to the lowest
responsible bidder. See P. L. 1895, c. 433; P. L. 1916, c. 68; P. L. 1930, c. 70;
P. L. 1931, c. 179 and c. 180 (R. S. 52:25—1, et seq.); P. L. 1944, c. 112, art. 6,
sec. 9; P. L. 1948, ¢. 92 (N. J. S. A, 52:18A—19).

In 1954, the Legislature cnacted a statute, (P. L. 1954, c. 48), requiring con-
tracts in excess of $2,500.00 to be advertised. There are provisions in the act for
exception to this rule, but they are limited to those situations where it has been
determined by the proper officials that advertising is of no practical utility, or
where the nature of the transaction is such that time is of the essence and delay oc-
casioned by such advertising may prevent the State {from securing the most favorable
terms, -

This statute expressly repealed P. L. 1930, c. 70, par. 1, p. 298, (R. 5. 52:34—1)
which required public advertising for bids, and R. S. 52:34—3, which required the
awarding of contracts to the lowest responsible bidder, but its legislative intent to
promote the maximum competition among sellers and suppliers is clearly evident
in all cases, whether contracts are advertised or not, by Section 7 (d) which
provides:

“Whenever advertising is required, * * * (d) award shall be made
with reasonable promptness by a written notice to that responsible bidder
whose bid, conforming to the invitation for bids, will be most advantageous
to the State, price and other factors considered.”

The requirements of the 1895 act and subsequent legislation down to the pre-
sent act (P. L. 1954, c. 48) make it clear that the Legislature’s sole purpose was
to secure economy, prevent fraud and favoritism by requiring awards of contracts

_to the lowest responsible bidder, and thus protect the interests of the taxpayer.

It is our opinion that non-union printers cannot be excluded from bidding on
printing work to be done for the State. .

Very truly yours,

Grover C. RicuMaN, JRr,
Attorney General
By: Rocer M. YANcCEY,
Deputy Attorney General

RMY:BK
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DEeceMBER 6, 1954,
Hon. Dwicut R. G. PALMER,

State Highway Commissioner,
1035 Parkway Avenue,
Trenton, New Jersey.

MEMORANDUM OPINION P-19
DEAR COMMISSIONER PALMER:

You request our opinion on the right of set-off by one department of the
State for liability in favor of another department of the State.

Specifically, the State Highway Department owes White & McColl, Inc., a Dela-
ware corporation, an unpaid balance of $10,758.13 on a highway construction con-
tract. White & McColl, Inc. is itself indebted to the Division of Employment Security
of the Department of Labor and Industry under the provisions of the unemployment
compensation Jaw (R. S. 43:21—1 et seq.) in the amount of $13,877.42.

We are satisfied that such a set-off is permissible. White & McColl, Inc.
should be thus notified. The mechanics of the transfer of $10,758.13 from the State
Highway Department to the Division of Employment Security accoumt can be
worked out by the Division of Budget and Accounting through a certificate charg-
ing the State Highway Department account with that amount and crediting it to
the Division of Employment Security as an appropriated receipt.

In the absence of a statutory bar or a trust obligation, the right of the State
to set off in its dealings with contracting parties is incidental to its sovereign right to
contract for the accomplishment of public purposes. Denial of the right to set off
would put the State at an extraordinary disadvantage in dealing with contracting
parties, compelling extra litigation. There is no such statutory restriction.

Two decisions of the courts in recent years have denied the State or a govern-
mental subdivision the right to set off claims in its favor because of the status of the
claimant against it as a trust beneficiary. In National Surety Corp. v. Barth, 11 N. J.
506 (1953) ; the State of New Jersey attempted to set off its claims for unemploy-
ment and disability taxes in an action against it for moneys owed on veterans housing
construction contracts. The Supreme Court disallowed a set-off on the ground that
the moneys for payment of veterans housing contractors were derived from the
proceeds of a bond issue and from federal government grants for purposes of public
housing only, thus constituting a trust fund.

The same result was reached in Goodwillie v. City of Bayonne, 2 N. J. 88 (1949).
The City of Bayonne was compelled to pay over funds held by it as a fiduciary for
the express purpose of comstruction of a marine terminal from the proceeds of a
bond issue and from federal government grants, despite its claim in an individual
capacity against the trust fund beneficiary plaintiff.

These cases are not decisive authorities here. The moneys for the highway pro-
ject out of which the White & McColl, Inc. indebtedness arose were not federal
highway grants but were appropriated by the State for this purpose. Further, N. J. S.
2A :44—147 is not available to protect White & McColl, Inc. against set off. This
statute impresses a trust upon funds paid over by the State to a general contractor.

The amount of $10,758.13 retained by you pursuant to the Division of Employ-
ment Security’s request should therefore be credited forthwith to that division.

Very truly yours,
Grover C, RicEMAN, JRr,
Attorney General
By: Davip D. FurMAN,
Deputy Attorney General
DDF :rk
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Decemser 15, 1954.

Mr. A. H. UnperHuILL, Director,

Division of Fish and Game,
Department of Conservation and Economic Development,

State House,
Trenton, New Jersey.

MEMORANDUM OPINION 1954 P-20

Dear MR, UNDERHILL:

We have your request for an opinion as to the meaning of the word "miles”
in N. J. S. A. 23:3—47, providing for the issuance of a license for a vessel to take
with shirred or purse seine, otter or beam trawl, fish of any kind, excepting striped
bass, in the waters of the Atlantic Ocean within the jurisdiction of this State at a
distance of not less than two miles from the coast line.

In our opinion, the word “miles” as used in the quoted statute, refers to the
geographical, marine, or sea mile of 6086.7 feet on the sea, not the land or statute,
mile of 5280 feet.

The word “mile” is a measure of length or distance, which may refer either to
a land mile or a geographical, marine or sea mile (40 C. J. 658), the particular mean-
ing being determined by the subject of measurement to which it was intended to be
applied. .

Since the cited statute refers to distances on the Atlantic Ocean measured from
the coast line, it seems clear to us that this measurement over the waters of the
Atlantic Ocean requires the use of the geographical, marine, or sea mile, not the
land mile.

Very truly yours,

Grover C, RicaMmanN, Jr.,
Attorney General

HaroLp Kovrovsxy,
Assistant Attorney General
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DecemBer 15, 1954,
MRr. WiLLiam J. JoseEPH,
Secretary, Old Age ond Survivor’s Insurance,
State House Annex,
Trenton 7, New Jersey.

MEMORANDUM OPINION P-21

Dear MR. JosePH :

This is in further answer to your letter of December 7th, 1954 in which you as«
whether certain categories are covered under the Federal Social Security Act, and
also whether the persons employed within these categories are within State service or
in the service of some other public employer. We understand from you that groups
of members are properly coverable under the Federal Social Security Act if they
are employed by the State of New Jersey, a political sub-division of the State or
a wholly owned instrumentality of the State or its political sub-divisions.

In deciding the various questions put to us, we have been mindful of N. J. S. A,
43:22—1, which provides:
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“In order to extend {o certain persons holding office, position or employment in
the service of the State and of any county, municipality or school district and of
any public department, board, body, commission, institution, agency, instrumentality
or authority of, or in, the State and of, or in, any county, municipality or schoo)
district in the State and to the dependents and survivors of such persons, the basic
protection accorded to others by the old-age and survivors insurance system embodied
in the Federal Social Security Act, it is hereby declared (o be the public policy of
this State, subject to the limitations of this Act, that such steps be taken as to provide
such protection to such persons, on as broad a basis as is permitted under the Social
Security Act”

(1> EMPLOYEES OF COUNTY DISTRICT COURTS

Employees of County District Courts are properly coverable since they are
employed by the various counties which are political sub-divisions of the State. They
are in the secvice of the various counties.

N. J. S. 2A:6—26 provides:

“The salary or compensation of the clerks, deputy clerks, clerical assistauts, ser-
geants at arms, and other personnel, excepting district court judges, holding posi-
tions, office or employment, in the county district courts of this state, shall be fixed
by the respective boards of chosen freeholders charged with the payment of such
salary or compensation, but nothing in this section shall be deemed to authorize a de-
crease in compensation of any such officers or employees heretofore granted by any
board of chosen freeholders.”

N. J. S. 2A6—31 provides:

“In each county the board of chosen frecholders shall provide for and maintain
the county district court of the county and shall provide suitable quarters, furnishings
and equipment for the court and for the branch parts of the court, if any, and may
provide convenient places in the county for the holding of sessions of the court in
addition 10 the place of its principal location. The said board of chosen freeholders shall
also provide a central place for the keeping of the permanent records of the court.
The said board of chosen freeholders shall appropriate annually in their annual bud-
get such moneys as are necessary to provide for the salaries and other expenses of
the county district court.”

(2) MEMBERS OF COUNTY TAX BOARDS

Membecs of county tax boards are properly covered since they are employed Ly
the State of New Jersey, and are within the service of the State. They are appointed
by the Gavernor.

R. S. 54:3—6 provides that ‘“‘the salaries of the members of the several County
Boards of Taxation shall be paid by the State Treasurer upon warrants drawn by
the Director of the Division of Budget and Accounting in the Dcpactment of the
Treasury”.

In Warren v. Hudson County 135 N J L 178, (Ct. of E&A., 1946), the couct
stated :

“ .. The county boards of taxation are an integral part of the State tax system,
and as such their status is necessarily that of State agencies having specified func-
tions in the administration of a system for the assessment and collection of taxes . . "

Furthermore, in Dr. Feo v. Smith, 31 N ] Super 474 (App. Div. 1954, the
court states:

“The County board of taxation is not subordinate to the board of chosen free-

holders. While the county board of taxation exerciscs a jurisdiction that is confined
within definite territorial himits, its duties concern the state at large in a government
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field of major importance . . . [ts status is necessarily that of a state agency having
specific functions in the admininistration of a system for the assessmeat and collection
of taxes.”

(3) MEMBERS OF THE CIVIL SERVICE COMMISSION

Members of the Civil Service Commission are properly coverable since they
are employed by the State of New Jersey, and are within the service of the State.
R. 8. 11:1-1. Et seq. They are appointed by the Governor, and paid by the State.

{4) MOTOR VEHICLE AGENTS AND THEIR EMPLOYEES

Motor vehicle agents and their employees are not properly coverable. They are
not in State service. Motor vehicle agents are appointed pursvant to R. S. 39:3-3.
No provision is made under this legislation for employees of a motor vehicle agent.

In Corluccio v. Ferber 18 N. J. Super. 473, (App. Div. 1952) the court states:

“. .. the agent designated under R. S. 39:3—3 may act only until his authority is
revoked by the Direcior, and his compensation is based upon registration certificales
issued by him and for every license granted by him, and the Director has authority
to limit the fee so paid to a maximum. The legislature obviously intended to, and
did, place in the hands of the Director large and uanusual determinative powers,
including the designation and removal, and the fixing of the number and the com-
pensation of such agents. Plainly, the agent is not within the class of persous in

-pudblic service contemplated by the legislature to be limited to persons holding ‘em-

ployment, position or office and receiving a salary from such State’”

(5) LICENSING AGENTS OF THE DIVISION OF FISH AND GAME:
Licensing agents of the Division of Fish and Game do nat properly consti-

tute a coverage group and are not State employees.
R. S. 23:3-7, as amended, provides that licenses to hold or fish shalt be procured
from the Clerk of any County or municipality “or any agent designated by the

.Division of Fish and Game to issue licenses”,

R. S. 23:3-9, as amended, provides that the issuance fees may be retained by
the municipal and county clerks, “but in a case of the agents designated by the
Division to issue licenses, the retention of the issuance fees shall be at the discretion
of the Division”.

(6) MEMBERS OF THE BOARD OF BARBER EXAMINERS AND THE
BOARD OF BEAUTY CULTURE CONTROL

Members of these boards are properly coverable, and are within State service.

The Board of Barber Examiners is created pursuvant to R. S. 45:4-45 as

amended, et seq. I[ts members are appointed by the Governor. R. S. 45:4-48, as

amended, provides that the member of the Board who is elected Secretary-Treasurer

“shall receive a compensation of Fifty-Five Hundred Daollars per annum and devote

his full time to the supervision of office and field workers.”

It further provides that the other members of the Board shall receive a compen-
sation of Five Thousand Dollars per annum and devote full time to their duties.

R. S, 45:4-49 provides as follows:

“All moneys received pursuant to the provisions of this act shall be paid into
the treasury of this State. Of said revenues, a sum is hereby appropriated sufficient
to pay the expenses incurred by the State Board of Barber Examiners in the adminis-
tration of this act and shall be paid from the moneys so received as aforesaid. All
such expenditures shall be made by the treasurer on warrant of the comptroller afte:
approval by the secretary-treasurer of the State Board of Barber Examiners; pro-
vided however, that any such expense of administration shall at no time exceed the

.moneys so received to the end that the commission created by the provisions of the
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act shall, at all times, be self-sustaining; and provided further, that any surplus re-
majning in such fund in the hands of the treasurer at the close of any fiscal year
shall revert to and become a part of the general fund of the State. The board shall
report annnually to the Governor of its receipts and expenditures and also, a full
statement of its work during the year together with such recommendations as it may
deem expedient.” '

With respect to the Board of Beauty Culture Control, it was created pursuant to
N. J. S. A. 45:4A—2, Members are appointed by the Governor, and receive an annual
compensation of Twenty-Five Hundred Dollars per annum, plus travelling expenses.

N. J. S. A. 45:4A-3 provides that “the member elected Chairman shall receive
an additional One Thousand Dollars per annum”.

(7) MEMBERS OF THE BOARD OF BAR EXAMINERS
Members of the Board of Bar Examiners properly constitute a coverage group,
and are within State service.
The Board of Bar Examiners is constituted pursuant to Supreme Court Rule
1:19—1. Members are appointed by the Supreme Court for a term of three years.
N. J. S. 2A:13-7 provides that each bar examiner shall be paid a salary to be
fixed by the Supreme Court.

(8) MEMBERS OF THE STATE BOARD OF TAX APPEALS
Members of the State Board of Tax Appeals are properly coverable and are
within State service.
R. S. 54:2-3 et seq., as amended, provides for the creation of a Division of Tax
Appeals within the State Department of Taxation and Finance, consisting of 7
members. The members receive annual salaries from the state as fixed by law.

Yours very truly,

Grover C. RicumMaN, JRr,
Attorney General.

By: CuarLEs S. JOELSON,
Deputy Attorney General.
CSJ :lmv

January 12, 1955.

HonoraBLE FREDERICK M. RAUBINGER,
Commissioner of Education

175 West State Street,
Trenton, New Jersey.

FORMAL OPINION—1955. No. 1

Dear COMMISSIONER :
You have requested our opinion on the following question arising under Chapter
249 of the Laws of 1954, providing for a minimum salary schedule for teachers:
“Does a teacher, who is employed at a salary above the minimum pre-
scribed by the statute, receive an annual increment of $150 until he has
reached the maximum required by the statuté for his classification; or, is
the board of education within its rights in withholding such increments until
his experience matches his salary as provided in the minimum salary
schedule?
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In our opinion, the latter alternative embodies the correct interpretation of the
law.

Section 2 of the act states that “Except as hereinafter provided, the salary
schedule for teachers in this State shall be as follows”. Then follows a schedule of
three columns headed “Years of Employment”, “Salary”, and “Employment Incre-
ment”, respectively. For the first year of employment, the salary column shows
$3,000, and the increment column is blank. For the second and succeeding years
ending with 17, the salary is $150 higher than for the previous year, and under
the employment increment column appears for each year the figure $150. Thus, for
the thirteenth year of employment, a teacher is entitled to a salary of $4,800, having
received the benefits of twelve previous employment increments of $150 each,
totaling $1,800. By a footnote to the schedule, only teachers who hold a bachelor’s
degree or the equivalent, are “entitled to the salary set forth in steps 14 and 157,
and only teachers who hold a master’s degree or the equnvalent are “entltled to
the salary set forth in steps 16 and 17.”

Section 3 of the act provides:

“Any teacher now holding office, position, or employment in any school
district of this State at the time of the effective date of this act shall be
entitled annually to an employment increment until he shall have reached
the maximum salary provided in section 2 of this act.”

The plain implication of Sections 2, and 3, in our opinion, is that no board of
education can be compelled to give a teacher without a bachelor’s degree or the
equivalent a salary of more than $4,800, or a teacher with any kind of degree more
than $5,400.

We are thus faced with the question whether a teacher who is receiving at
any time a higher salary than that prescribed by the schedule for his number of years
of employment is nevertheless entitled to an annual increment of $150 until he
reaches $4,800 in case he has no degree, $5,100 if he has a bachelor’'s degree, and
$5,400 if he has a master’s degree. The affirmative position on this question might
be supported by a literal interpretation of section 3, which governs teachers already
employed: and by the first sentence of section 7, which reads:

“The schedule set forth in this act is intended to prescribe a minimum
salary at each step, and any increment prescribed shall also be considered a
minimum,”

The argument might also point to the definition of “"Employment increment”,
in Section 1 of the act, which is stated to mean “an annual increase of $150”
granted to a teacher for one “year of employment” and the definition of *Adjust-
ment, increment”, which is stated to mean “in addition to an ‘employment increment’,
an increase of $150 granted annually as long as shall be necessary to bring a
teacher, lawfully below his place on the salary schedule according-to years of
employment, to his place on the salary schedule according to years of employment”.
From these sections, it might be argued that a teacher must receive a minimum
increment of $150 for-each year of employment until he reaches his maximum on
the schedule, regardless of his starting or present salary. We do not believe, how-
ever, that this view can be squared with the purpose or intent of the law, which
is the controlling consideration in construing legislation. Wright v. Vogt, 7 N. J.
1, 6 (1951).

Section 8 provides that “Nothing contained in this act shall be construed * * *
to prevent the adoption of any salary schedule which shall meet its minimum re-
quirements”. Section 4 allows any board hereafter employing a teacher to fix his
initial salary at less than that provided in the schedule set forth in Section 2. Sec-
tion 5 provides that on or after September 1, 1955, any teacher ‘“who is below
his place on the salary schedule according to years of employment shall receive on
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said date and annually thereafter an adjustment increment until he shall have
attained his place on the schedule according to his years of employment”. These
last noted sections, coupled with Section 2, manifest an overall design in the statute
to prescribe merely the minimum compensation to which a teacher is entitled at
any particular point until he reaches the maximum salary shown on the schedule.
If an annual employment increment of $150 were mandatory regardless of the
fact that the teacher was already receiving a higher salary than that prescribed in
Section 2, the hoard would be obliged every year thereafter to pay the teacher more
than the minimum salary required by the law for his years of employment, until
he had reached the maximum provided on the schedule for a person of his qualifica-
tions. For example, a teacher who has no degree and who started, without pre-
vious experience, at a salary of $4,000, would be receiving the $4,800 maximum in
six years, althomgh en the schedule such a salary would not be required for a
person with less than 13 years of employment if his starting salary had been at or
below $3,000. We do not believe that the act was intended to bind local boards
of education to any such acceleration to the maximum required under the schedule.

Moreover, the evident aims of the act include attracting good teachers into New
Jersey from other States and making. teaching attractive to young people as a
career. One of the surest ways of attracting teachers is to give them high starting

salartes. Many boards of education now have schedules or school guides which .

provide starting salaries considerably greater than those fixed by the act for
teachers with the same degree of experience but which provide smaller or fewer
increments because of the higher starting salaries. If such boards were obliged by
law to award annual increments of $150 each regardless of starting or present
salaries, many boards would be forced by budget considerations to lower the
amount of their starting salaries—a result obviously not intended by the Legislature.
An interpretation of the statute which leads to an undesirable result is not to be
favored. In the Matter of Application of Vaccaro, 1 N. J. Super. 591, 599 (Law
Div. 1948) ; State v. Gratale Brothers, Inc.,, 26 N. J. Super.. 581, 585 (App. Div.
1953).

For the foregoing reasons, we have come to the conclusion that the provisions

of the act regarding annual employment increments do not apply to any teacher so
long as he is receiving a salary in excess of that provided on the schedule of Section
2 for his number of years of employment.

Yours very truly,

Grover C. RicHMAN, JRr,
Attorney Gencral,

By: Tromas P. Coox,
Deputy Attorney General.

tpe;b
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January 31, 1955.

HownorasLe WitLiam F. Kewry, Jr,
President, Civil Service Commission,
State House,

Trenton 7, New Jersey.

FORMAIL OPINION—1955. No. 2.

Dear Commissioner KELLY:

Your department has inquired as to the propriety of the appointment of a
Township Engineer in Parsippany-Troy Hills. The correspondence attached to
the request indicates that in Parsippany-Troy Hills on July 1, 1954 there was placed
in effect a Council-Manager form of government known as Couucil-Manager Plan.
“A” as provided for by the Optional Municipal Charter Law, N. J. S. A. 40:69A-81,
et seq. We understand that previously the electorate of the township had voted
by referendum to be governed by the provisions of the Civil Service Law with
respect to personnel matters. Anthony J. Mara, Public Works Superintendent
since 1936, complains that on July 20, 1954 the Manager appointed one Henry H.
Ahlers, Township Engineer, without compliance with the Civil Service Law and
that the duties of the Public Works Superintendent were transferred to the newly
appointed Township Engineer. Mr, Mara claims to have suffered a demotion and
demands a hearing. The Manager, on the other hand, requests that “ * * * the
position of ‘Superintendent of Public Works’' be reexamined by your classification
section.”

Whether Mr. Mara has suffered a demotion or reduction is a factual question
which should be determined, after a hearing, in accordance with the appropriate
provisions of the statutes and rules. See: R. S. 11:21-4, R. S. 11:22-38; N. J. S. A,
11:2A-1; Civil Service Rule 58, 59 (4) ; Scancarella v. Department of Civil Service,
24 N. J. Super. 65, 69, 93 A. 2d 637 (App. Div. 1952). This is a matter properly
within the jurisdiction of the Commission.

We cannot agree, however, that the Commission has the authority to establish
different duties than those heretofore established for the office of Superintendent
of Public Works as requested by the Manager. This we conceive to be the function
of the municipal council. N. J. S. A, 40:69A—29 grants to each municipality the
power to

“organize and regulate its internal affairs, and to establish, alter, and
abolish offices, positions and employments and to define the functions, powers
and duties thereof and fix their term, tenure and compensation;”

N. J. S. A. 40:69A-90 provides,

“The municipal council shall continue or create, and determune and’
define the powers and duties of such executive and administrative depart-
ments, boards and offices, in addition to those provided for herein, as it may
deem necessary for the proper and efficient conduct of the affairs of the
municipality, including the office of deputy manager which shall not be in-
cluded in the classified service-under Title 11 of the Revised Statutes. Any
department, board or office so continued or crcated may at any time be
abolished by the municipal council.”

The Commission has great power with respect to the creation of positions
and the assignment of duties thereto in the state service. It has the power to adopt
classification and compensation plans, R. S. 11:5-1, as amended: R. S. 11:7-1, to
supervise the division, combining, altering or abolishing of positions; R. S. 11:7-2,
and through its Chief Examiner investigate the “ * * * need for every existing
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position in the classified service * * * " R, S, 11:7-5. All of the foregoing powers
relate to officers and positions in the state service. Significantly, we find no counter-
part in Subtitle 3 of Title 11 of the Revised Statutes and the several amendments
and supplements thereto dealing with Counties, Municipalities and School Districts.
The inference to be drawn from this obvious omission is that the legislature intended
the municipalities to exercise a degree of what has been commonly called “home
rule” with relation to the creation of offices and positions and the assignment of
duties to them. See also: N. J. 5. A. 40:690A—29, R. S. 40:48—1. Public employees
have no vested right in having their positions continued unchanged; so long as
reclassification powers are exercised reasonably and in good faith their use should
not be hindered. Cf, Carls v. Civtl Service Commission, 17 N.J. 215 (decided January
10, 1955). Whether a change in duties of a municipal employee is a reasonable and
bonae fide exercise of the locally vested power or whether it amounts to a demotion
or reduction is a question to be determined by the Commission based upon evidence
which might be adduced at a hearing.

We turn now to the question whether the Manager has the power to appoint

a Township Engineer in the unclassified service. We find no specific mention of
this office or position in R. S. 11:22-2, as amended, wherein unclassified offices and
positions are listed. There is no specific provision in the Optional Municipal Charter
Law permitting the appointment of a Municipal Engineer for a fixed term. And we

are aware of no reason why the post could not be filled by competitive examination,

non-competitive examination, or minimum qualifications as set forth in N. J. S. A,
11:22-50. It is possible that the position may be regarded as heading a department
and thus be unclassified pursuant to the provisions of R. S. 11:22-2(d), as amended,
but facts bearing on this question have not been presented to us.

It is true that under the form of government previously in effect in Parsippany-
Troy Hills (Township Committee) the Township Engineer was appointed for a
definite term, R. S. 40:145-12 and 13. Hence, his position was regarded as un-
classified and not subject to the provisions of the Civil Service Law, Browne v.
Hagen, 91 N, J. L. 544 (E. & A. 1918). The provisions of that statute are no
longer applicable to Parsippany-Troy Hills, however. Under the Optional Municipal
Charter Law after a new form of government has been adopted by the voters,
‘ * % * the municipality shall thereafter be governed by the plan adopted, by the
provisions of general law * * *” N. J. 5. A. 40:69A-26. The term ‘“general law”
is defined as “* * * any law or provision of law, not inconsistent with this act,
heretofore or hereafter enacted which is by its terms.applicable or available to all
municipalities * * *’ The statutes governing townships not being applicable or
available to all municipalities are not within the scope of the term “gencral law”
as used in the Optional Municipal Charter Law and are thus not applicable any
longer to Parsippany-Troy Hills. The Civil Service Law on the other hand is avail-
able to all municipalities through referendum, R. S. 11:20-1, as amended, and is
thus applicable as “general law” to the selection of employees in Parsippany-Troy
Hills. -

N. J. 5. A. 40:69A-29 empowers each municipality governed by the provisions
of the Optional Municipal Charter Law

"k ok % subject to the provisions of this act or other general lgw * * *
to establish, alter, and abolish offices, positions and employments and to
define the functions, powers and duties thereof and fix their term, fenure
and compensation * * *” (Emphasis supplied.)

An argument might be made that the power to fix terms grants power 1o
appoint individuals to positions in a manaer which would result in the position's
being treated as unclassified on the authority of Browne v. Hagen, supra. We
-have emphasized the language quoted above !‘subject ta the provisions of this act or
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other general Jaw” because in our opinion the language incorporates by reference
the Civil Sefvice Law. In Dawaillon v. Elizabeth, 121 N. J. L. 380 (Sup. Ct. 1938)
it was held that section 40:48-1 of the Revised Statutes granting the governing
body of every municipality the authority

“ % % * {05 prescribe and define, except as otherwise may be provided by
statute, the duties and terms of office of all officers, clerks and em-
ployees * * 7,

did not permit a municipality to create for a fixed term and fill, without adherence
to the Civil Service Law, the position of city clerk. At 121 N. J. L. 383 the Court
said,

“But the Civil Service act of 1508 (Comp. Stat. 1910, p. 3795; R. S. 1937,
11:1-1 et seq), adopted by the defendant municipality on November 4th, 1913,
plainly falls into the category of general legislation, and ther.efore ?he
qualifying phrase ‘except as otherwise provided by law,’ contained in section
40:48—1, R. S. 1937, serves to subject the exercise of the power so conferred
to the provisions of that enactment.”

The rationale of the Davaillon case dealing with the. position of City Clerk ?s
equally applicable to the case at hand wherein the position or oface of Township
Engineer is concerned.

Therefore, for all of the foregoing reasons, we advise you that underl the facts
presented the appointment of a Township Engineer for a fixed term without ad-
herence to the Civil Service Law must be regarded as improgper.

Very truly yours,

Grover C. RICHMAN, JR,
Attorney General,
By: Joan F. CRANE,
Deputy Attorney General.
JFC:b .

. Fesruary 10, 1955.
Dr. Freperick M. RAUBINGER,
Commassioner of Education,
175 West State Street,
Trenton, New Jersey.

FORMAL OPINION—1955. No. 3.

Dear COMMISSIONER:

You have requested our opinion as to whether school nurses who are employed
without a certificate, pursuant to chapter 133 of the laws of 1947 (N. J. S. A.
18:14-56.3), qualify for placement on the minimum salary schedule for teachers
established by chapter 249 of the laws of 1954.

In our opinion, the answer is in the affirmative.

The salary schedule referred to is for “teachers in this state”, and the act
provides that the term teacher “shall include any full-time member of the pro-
fessional staff of any district or regional board of education or any board of educa-
tion of a county vocational school, the qualifications for whose office,. positit?n, or
employment are such as to require him to hold an appropriate certificate issued
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by the State Board of Examiners in full force and effect in this State and who holds
a valid permanent, limited or provisional certificate appropriate to his office, position,
or employment”, The narrow question here is whether school nurses fall within
the classification of “teacher” as that term is used in Chapter 249, P. L. 1954.

Chapter 133 of the Laws of 1947 initiated the requirement of certification -of
school nurses by the State Board of Examiners, thus placing such nurses on a par
with school teachers in this respect. However, that act contained the following
section (N. J. S. A. 18:14-56.3) :

“No board of education shall terminate the employment, or refuse to
continue the employment or re-employment, of any nurse appointed prior

to the effective date of this act for the reason that such nurse is not the

holder of any such certificate and the State Board shall make no rule or

regulation “which will affect adversely the rights of any nurse under any
certificate issued to her prior to the effective date of this act.”

The plain intent of the above quoted section was to eliminate the requirement
og certification in the case of nurses already employed at the time the law took
effect, thus avoiding the disruption which would ensue if the certification requirement
were retroactively applied to such nurses.

We have come to the conclusion that full-time school nurses who either hold
a permanent, limited or provisional certificate issued by the State Board of Exam-
iners, or who are employed without a certificate pursuant to N. J. 5. A. 18:14-56.3,
are “teachers” entitled to the benefits of Chapter 249, P. L. 1954,

Although one does not ordinarily associate the word ‘“teacher” with the
nursing profession, a school nurse is a spccial kind of nurse who, in addition to
receiving her basic training in that profession, is qualified to—and frequently does—
teach in the schools such subjects as personal hygiene, home nursing, first aid and
mutrition. In order to obtain certification by the State Board of Examiners as a
school nurse, she must have successfully completed courses in each of several speci-
fied fields including public school curriculum, materials and methods in health educa-
tion, school health services and problems, and child growth and development. See
Rules Concerning Teachers’ Certificates, issued by the State Department of Educa-
tion, 18th Edition (July 1, 1951), pages 64-65.

Full-time school nurses who do hold ‘one of these prescribed certificates are
literally included in the legislative definition of “teacher” as noted a'\b'ove. We find
no reason to narrow, by construction, the broad sweep of that definition.

P Nurses who hold their positions by virtue of Section 18:14-56.3 do not falt

within the express terms of the definition, but neither are they excluc_led. The act
provides, as we noted, that the word “teacher” shall “include” professional persons
bolding certificates, etc.; the word “include” denotes that other persons may a|§o
meet the description if the sense of the statute warrants it. See State v. Rosecliff
Realty Co., 1 N. J. Super. 94, 101 (App. Div. 1948).

Chapter 249 of the laws of 1954 must be read in conju_nctipn witl} cha;)ter 133
of the laws of 1947 in order to effectuate the general legislative policy, since the
statutes are in pari materia. Miller v. Board of Chosen Freeholders of Hudson
County, 10 N. J. 398, 415 (1952); Lynch v. Borough of Edgewnter, 8 N. J. 279,

286 (1951). Moreover, in the interpretation of the statutes, “exceptions are implied to-

give effect to the general legislative intent shown by the 'context; they may arise
by the law of reason, though not expressly mentioned.” Wright v. Vogt, 7 N. J. 1, 7
(1951).

Applying these canons of construction, we are convinced that the law-makers did

not intend that the benefits of chapter 249, P. L. 1954. should be available to nurses’

who hold the qualifying certificates and not to those who hold their positions by
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virtue of the earlier statutc without such certificates. There would be no reason
to so discriminate against the older nurses who had acquired experience and even
tenure before the 1947 act. In our opinion, that part of the definition of “teacher”
which requires the holding of an appropriate certificate issued by the State Board
of Examiners is intended to denote generally the classes of positions which require
certification of an applicant who is now entering the school system for the first time.

Yours very truly,

Grover C. RICHMAN, JRr,
Attorney General.

By: Tuomas P. Cook,
Deputy Attorney General.

MarcH 2, 1955.
HonorABLE ARCHIBALD S. ALEXANDER,
State Treasurcr,
Trenton, New Jersey.

FORMAL OPINION—1955. No. 4.

Dear Mr. TREASURER:

This will acknowledge receipt of your recent communication by which you
request our opinion on the following question:

Where a claim for repayment of money, in the custody of the State
Treasurer pursuant to a custodial judgment entered under the provisions of
Article 3, Chapter 37, Title 2A, N. J. S., is made as provided in Section
2A:37-32 N. J. S. may the State Treasurer delegate the duty of determining
the validity of such claim to one or more subordinate officers or employees
within the department .of the Treasury?

The procedure by which a claim for the repayment of money, in the custedy
of the State Treasurer uuder the provisions of Article 3, Chapter 37, Title 2A
N. J. S, is to be made and paid may be found in Section 2A:37—32 N. J. S. which
provides in part:

“* x % If 3 claim is made to the state treasurer within such period of

2 years, and he shall determine that the claim is valid, he shall pay the

moueys so claimed to the person entitled thereto. If the state treasurer

shall determine that the claim is not valid, he shall reject the claim, The
claimant may thereupou apply to the superior court, chancery division, for

a review of his determination, and the claim shall thereupon be heard and-

determined, de novo.”

It is a general rule of law that, in the absence of a statute to the contrary, a
public officer may delegate those powers which are ministerial in nature but not
those which are discretionary. The Law of Public Offices and Officers, Mechem
Sections 567, 568, Public Officers, Throop Section 570.

In 67 C. J. S. Officers Section 104, it is stated:

“In the absence of statutory authority a public officer cannot delegate
his powers, even with the approval of a court. An officer, to whom a power
of discretion is intrusted, cannot delegate the exercise thereof except as
prescribed by statute. He may, however, delegate the performance of a
ministerial act, as where, after the exercise of discretion, he delegates to
another the performance of a ministerial act to evidence the result of his
own act of discretion,”
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Also, in 43 Am. Jur. Public Officers Section 461, it i§ said : '
“Official duties involving the exercise of discretion and i|ud'gment fo,x:
the public weal cannot be delegated. They can be performed only in person.
. This rule has been followed in State v. Howard, 74A 392 (Sup. Ct. Vt. 1909)
State, Danforth, pros. v. Paterson 34 N. J. L. 163, (Sup. Ct. 1870) Sodekson w.

Lynch, et al. 9 N. E. 2nd, 372 (Sup. Jud. Ct. Mass. 1937) Broderick v. City of New .

York 67 N. E. 2nd 737, (N. Y. Ct. App. 1946). o Y
While the Courts have experienced some difficulty in giving tht'? terms “minis-

terial” and ‘“discretionary” a practical working definition, Note, 26 Mich. L. Rev. 933

(1928), they have recently been defined with approval as follows: )

“A ministerial act is one which a person or board performs upon a given
state of facts, in a prescribed manner, in observance o_f the mfmdate of legal
authority and without regard to or the exercise of his own judgment upon
the propriety of the act being done. ] ) '

“Discretion may be defined, when applied to public fun_ctxonanes, as ﬂ}e

power or right conferred upon them by law of acting of’ﬁ_cxally under certain

circumstances, according to the dictates of their own judgment a,r}d con-

science, and not controlled by the judgmcnt. or conscience of others.” Inde-....

pendent School Dist. of Danbury v. Christiansen, 49 N. W. 2nd 263 (Sup.

Ct. Towa 1951). L

While it is manifest that the proper exercise of any delegated ministerial func-
tion involves some degree of discretion, where the ]egis]ative_mtent may be reason-
ably said to include the judgment and discretion of the public officer, there can be

-rio delegation of the discretion so conferred. Cf. Schwartze v. Camden, 77 N. J.-

Eq. 135 (Ch. 1910). When it is considered ttht the claims made under S_ec_txon
2A:37-32 N. J. S. may be repaid without limitation as to amount, No. 21 Optmo'nx
of the Attorney General of New Jersey, 1954, it is reasonable to say that the legis-
Jative intent included the judgment and discretion of the State Treasurer. )
Accordingly, there being no statutory authority to delegate, the duty imposed

upon the State Treasurer by Section 2A:37-32 N. J. S. to determine the validity

of claims for repayment of money in his custody cannot be delegated.
' Very truly yours,
GrovEr C. Ricuman, Jr,
Atlorney General.
By: CuaxrrLes J. KeHOE,
Assistant Deputy
Attorney General.
CJK:MG

Marci 4, 1955,

Hon. Freperick J. GASSERT, JR,
Director, Division of Molor Vehicles,
State House,

Trenton, New Jersey.

FORMAL OPINION—1955. No. 5.

DeaR DIRECTOR GASSERT: o

Our opinion has been requested (1) as to th‘e power of a xpumﬁnpahty, (th’e’
Borough of Demarest in this case) to pass an ordinance establishing no'thrf)ugh.
streets on which all traffic will be prohibited other than.that_whose destlnat_xon is
to some point on that street, and (2) if such power exists, is such an ordinance
subject to your approval,
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N. J. S. A. 39:4-197 provides that:

“No municipality shall pass an ordinance or resolution on a matter
covered by or which alters or in any way nullifies the provisions of this
chapter (the Motor Vehicle and Traffic Act) or any supplement to this
chapter; except that ordinances and resolutions may be passed regulaung

special conditions existent in the municipality on the subjects and within the
limitations following :

(1) Ordinance

- Altering speed limitations as provided in section 39:4-98 of this Title;

. Limiting use of streets to certain class of vehicles ;

. Designating one-way streets ;

- Designating stops, stations or stands for omnibuses ;

. Regulating the stopping or starting of street cars at special places,
such as railroad stations, public squares or in front of certain public
buildings;

f. Regulating the passage or stopping of traffic at certain congested

street corners or other designated points ;
g. Regulating the parking of vehicles on streets and portions thereof
including angle parking as provided in section 39:4-135 of this Title;
h. Regulating the parking of vehicles upon grounds, other than a street
or highway, owned or leased and maintained by the municipality, or
any school district board of education therein, including. any lands
devoted to the public parking of vehicles, the entrances thereto and
exits therefrom.

(2) Ordinance or resolution

a. Designating through streets as provided in article 17 of this chapter
(39:4-140 et seq.):

b. Designating and providing for the maintenance as ‘no passing’ zones
of portions of highway where overtaking and passing or driving 1o
the left of the roadway is deemed especially hazardous.” :

The power to designate “no through” streets is not among the powers granted
to a municipality by this section, nor is such power granted by any other provision
of our statutes. The power to designate main traveled or major highways within
the municipality as a “through street,” to be marked at the entrance thereto from
intersecting streets by “stop” signs is given by N. J. S, A, 39:4-197 and 39 :4-140,
but an ordinance designating such through street cannot be effective until it is
approved by you, this because N. J. S. A. 39:4-202 provides:

“No resolution, ordinance or regulation passed, enacted or established
under authority of this article, shall be effective until submitted to and
approved by the director as provided in section 39:4-8 of this Title.”

There is no inherent power vested in a municipality by which it may legally
restrict the right of the public to the free use of streets and roads. Any right of
the municipality to pass ordinances and resolutions regarding the flow of trafic over
its streets and highways can arise only by legislative grant; and there has been nome.

Even where the subject matter of the ordinance is within the power granted
by the statute, the regulation must bear a reasonable relationship to public safety:
there cannot be arbitrary action. (See Garneaw v. Eggers, 113 N. J. L. 245, 248,
249 (Sup. Ct. 1934) ; Giant Tiger Corporation v. Trenton, 11 N. J. Misc. 836, (Sup.
Ct. 1933) ; Pivnick v. Newark, 14 N. J. Super., 134 (Sup. Ct. 1951) ; and Terminal
Storage, Inc. v. Raritan Township, 15 N. J. Super, 547 (Sup. Ct, 1951).

A recent New York casc (People v. Grant, 306 N. Y. 258, 117 N E. (2d) 542
(Ct. of App. N. Y. 1954) is in accord with our conclusion. T

(eI =S e I ol \)
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In the cited case, an ordinance of the Town of North Hempstead prohibited
“through or transient vehicular traffic” on streets in or near the area of New
Hyde Park, the ordinance being passed as a recult of complaints from residents
who objected to the volume of trafic at particular hours of the day, mainly because
of the large number of automobiles driven by persons going to and from work at the

~Sperry Gyroscope Company plant situated just north of the arca. In holding the”

ordinance invalid the Court said,
“Political subdivisions and muuicipal corporations hold * * * streets

for the benefit of the public, consisting of the whole of the people, and

regulation of the streets is the exercise of a governmental function in that

they are subject exclusively to regulation and control by the state as a sov-

ereign except to the extent that the Legislaure delegates power over them

to political subdivisions and municipal corporations.”

It is our opinion that the “no through street” ordinance proposed by the Bor-
ough of Demarest, and similar ordinances proposed by other municipahities, have
no legistative sanction. )

Very truly yours,

Grover C. RicrMmaN, )r,
Attorney General.

By: James T. Kirk,
Deputy Attorney General.
JTK/LL

MarcH 4, 1955.

HonorasLe WiLLiaM F. KeLry, Jr.,
President, Civil Service Commission,
State House,

Trenton 7, New Jersey.

FORMAL OPINION—1955. No.'6.

DearR PresipENT KEeLLy:

You have recently requested advice concerning the power of a municipal gov-
erning body to set minimum and maximum age limits for Patrolmen and Firemen.

Your memorandum states that the City of Union City adopted two ordinances in’

1925 the effect of which is to establish the minimum age at 21 and the maximum
dge at 30 for Patrolmen and Firemen. These age limits coincide with those set by
R. S. 40:47-4, as amended. However, prior to its amendment, approved April 24,
1945, the statute provided for a thirty-five year maximum age,

N. J. S. A. 38:23A 2, enacted in 1944, provides as follows.

“When the qualifications for any examination or test for, or appoint-
ment or election to any office, position or employment under the government
of this State, or of any county, municipality, school district or other political
subdivision of this State, or under any board, body, agency or commission
of this State, or of any county, municipality or school district, includes a
maximum age limit, any person, who, heretofore and subsequent to July
first, one thousand nine hundred and forty, entered or hereafter, in time of
war, shull enter the active military or naval service of the United States or
the active service of the Women's Army Corps, the Women’s Reserve of
the: Naval Reserve or any similar organization authorized by the United

\ e s —
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States to serve with the Army or Navy. shall be deemed to meet such

maximum age requirement, if his actual age, less the period of such service,

would meet the maximum age requirement in effect on the date the person
entered into such service of the United States.”

The public announcements issued by your Department for examinations for

Patrolmen and Firemen contain the following provision with respect to age.

“Not less than 21 nor more than 30 years of age at the announced
closing date for filing applications for these examinations, except that for
veterans who entered active service with the armed forces after July 1, 1940
and prior to April 24, 1945, the maximum age limit is 35 years.

We are of the opinion that the age limits set by the municipal ordinance are
valid And must be regarded as controlling. The governing hody of each municipality
fs empowered by R. S. 40:47-1 to make ordinances for the establishment and regula-
tion of a police force. R. S. 40:47-3, as amended, and R. S. 40:47-4 set up restric-
tions within which the municipalities must operate in the. appointment of police
officers, We see no reason, however, why a municipality may not make more strin-
gent regulations so long as they comply as well with the statutory prohibitions on
the subject. In 62 C. J. S., Municipal Corporations, p. 1094 it is stated,

"The appointment of police officers is gencrally regulated by statute
setting up rules of eilgibility of prospective appointees: and the municipality
may prescribe requirements in addition to, although not in vontravention of,
those prescribed by statute,”

Your announcement is correct as to nmmicipalities which have not set any age
limits and as to those in which the age liniits were set at 21 years of age to 35 years
of age prior to April 24, 1945, However, with respect to Union City and other
municipalities with similar ordinances where the age limit was or is more restric-
tive than that in effect by state law, the niore restrictive provisions of the muni-
cipal ordinauce are controlling. Thus veteran applicants for police aud fire
positions in Union City must be no older at the time of appointment than 30
years of age, plus a period of time, computed in accordance with the terms of

-the statute, Even though oprior to April 24, 1945 the statutory maximum age

was 35, the age of 30 set by the ordinance was “the maximunm age requiremient in
cffect” within the meaniug of N. J. S. A, 38:23A—2, supra.

One other aspect of -your announcement reyuires attention. The statue R. S.

4U:47—4, as amended. provides,

“No person shall be appointed a member of the puid fire or police
department or force of any municipality who is less than wwenty-one or
more than thirty years of age * * *7

The critical time is the time of appointment. At that time the appointes must
be abuve the minimum and below the maximum. See Hentsell - Stechnan, 8 N. J.
Mise. 503 (Sup. Ct. 1930). Your announcement makes the announced closing date
tie vritical time. In this respect it is incorrect. Language should be substituted to
make it clear that at the time of appointment the applicaut must he within the
prescfibed age limits, :

Yours very truly,

Grover C. Ricumax, Jr,
Attorney General
By: Joun F. Crang,
Deputy Attorney General

JFC:b.
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Marca 9, 1055,

AR, Georoe M. Bompew,

P'ublic Employees’ Relireinent Sysiem,
48 West State Street,

Trenton, New Jersey.

FORMAL OPINION—1955. No. 7.

Iiear MR, - BORDEN:

This is in answer to your letter of February 3, 1955, in which you ask whether
the Board of Trustees of the Public Employees' Retirement System may make o
regulation defining the term “in service” as used in N. J. S. A. 43:15A—41 (c)
ang N. J. S. A. 43:15A—57 which refer to death benefits of members of the
Public Employeces’ Retirement System who die “in service”.

You have suggested that a rule be promulgated which treats a pecson to
e “in service” for a period of three months while on official leave of absence
“without pay, for the purposes of the above-cited Sections of the Public Employees’
Retirement Act.

You have pointed out that the Department of Civil Service treats an employee
as " service” for the purposes of acquiring seniority and promotion rights, only
i[ said employee i1s actively employed with pay or on oifficial sick leave of
absence with pay,

N. J. 8 A. 43:15A—39, as amended, deals with the tersn “in servide” for the
purpose of computing service for retirement purposes. It provides as follows:

“ .. In computing scrvice or in computing {inal compensation, no time
during which a member was absent on leave without pay shall be credited,
unless such leave of absence was for three months or less, or wnless the
service rendered to an employer other than the State or a political sub-
division thereo! was allowed f{or retirement purposes by the provisiens of
any law of this State. Any such- member shall he veguired to contribute,
either in the lump sum or by installment payments, an amount calculated,
in accordance with the rules and regulations of the Board of Trustees, to
cover the contribustions he would have paid for any service or compensa-
tion credited for the period of such official leave of absence witheout pay,
unless the service rendered to an employer other than the State or a
political subdivision thereof was allowed for retirement purposes by the
provisions of any law of this State”

Although N. J. 5. A, 43:15A—39 deals withh the tersm “in service” for the
express purpose of computing service for retirement, the legislation appears to be
silent on the ferm as it might affect death benefits of a person who died while on
leave of absence without pay.

N. J. 5. A, 43:15417 provides as {ollows:

“The General administration and respensibility for the proper opera-
tion of the Pubbe Empleyees' Retirement System and for making effective
the provisions of this act shall be vested in the board of trustees. Subject
to the Iunitations of the law, the board shall, from time to time, establish
rules and regulations for the administration and fransaction of its business
and for the control of the funds created by this subtitle and shall pecform
any other functions required for the execution of this act . . ."

N. J. S A 43:15A—17 gives the Board of Trustees a limited rule-making
power, which 1s confined to establishing rules and regulations “for the adininistra-
tion and transaction of its business and for the control of funds . . .”.

TR L
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The fact that the Legislature saw fit to define the term “in service” in N. J,
S. A, 43:15A—39 {or the purpose of computing service credilable for retirement
indicates that the legislature considered this definition to be within the proper
sphere of legislation enactment. The Board of Trustees cannot take upon itself
legislative prerogatives merely because the legislation is silent in the area of
definition of the term "in service” as used mm N. J. 5. A, 43:15A—41 (c} and
N. J. 5 A. 43:15A-—=57, which referred to death benefits of members of the
Public Employees’ Retirement System who die "in service”.

The correction of this omission is a matter for supplemental legislation,
Very truly vours,

GROVER €. RIckMawm, Jk.,
Attorney Generad
By: CuanrLes 5. JOELSON,
Deputy Attoruey General

Marci 23, 1955
Mr. Georce BorRDEN, Secrefary,
Public Employees’ Rettrement System,
48 West State Street,
Trenton, New Jersey.

FORMAL OPINION-—1955. No. B.

Dear Mr. Boroen :

This is n answer to your communication of March 15 1955 in which you
ask whethec a county, municipality, or department of the State may upon request
effect the retirement by the Board of Trustees of the Public Employees’ Retire-
ment System of a member of the system who is sixty years of age or over, but under
the age of sevenfy.

N. J. 5. A. 43:15A—47 provides as follows:

“Retirement from service shall be as follows:

a. A member who shall have reached 60 years of age wnay retice from
service by filing with the board of trustees a written statement duly attested,
stating at which time subseqguent to the execution and filing thereof he
desires to be retired. The board of trustees shall retire him at the time
specified or at such other time withiu 30 days after the date so specified
as the board finds advisable,

b. A member who shall bave reached 70 years of age shall be retired
by the board for service forthwith, or at such time within 90 days there-
afler, as it deems advisable, except that an emnployee reaching 70 years
of age may be continued in service from time to time wupon written notice
¢ the board of trustees by.the head of the department where the employee
is employed.”

It should be noted that retirement by the Board in the case of a member who
is sixly years of age or over, but not yet seventy years of age, shall be at the
application of the member himself,

The only exception (o this requirement made by our Public Employees’ Retire-
ment Act 15 with regard to disability retirement, N. J. 8. A. 43:15A—42 provides
as follows with respect io swch cases:
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“A member, who shall have been an employee in each of the 10 years
next preceding his retirement, shall, upon the application of the head of the
department in which he shall have been employed or upon his own applicak
tion or the application of one acting in his behalf, be retired for ordinary
disability by the board of trustees, on a regular disability allowance if he
is under 60 years of age and on a service allowance if he has reached or
passed that age. The physician or physicians designated by the board shall
have first made a medical examination of him at his residence or at any
other place mutually agreed upon and shall have certified to the board that
the member is physically or mentally incapacitated for the performance of
duty and should be retired.”

N. J. S. A. 43.15A—43 deals with accident disability retirement of members .

who have not attained the age of seventy, and also requires medical proof of
physical or mental incapacity for the performance of duty.

In view of the foregoing, it is our opinion that the Board cannot retire a
person under the age of seventy at the request of his public employer unless the
conditions set forth in N. J. S. A, 43:15A—42 and N. J. S. A. 43:15A—43 dealing
with disability retirements are fully met.

Very truly yours,
Grover C. Ricumaw, Jwr,
Attorney General
By: CHARLES S. JOELSON,
Deputy Attorney General

Mav 4, 1955.

Mgr. StepHEN E, SCHANES,

Bureaw of Public Employees’ Pensions,
State House Annex, .
Trenton, New Jersey.

FORMAL OPINION—1955. No. 9. (Revised)

Dear Mr. SCHANES:

This is in answer to questions raised with reference to the status of employees
of the Compensation Rating and Inspection Bureau for purposes of Social Secugity
coverage and eligibility for membership in the Public Employees’ Retirement
System. ’

BACKGROUND AND HISTORY

By virtue of P. L. 191], c. 95, there was established a system of workmen's
compensation insurance. Every insurance company or mutual association insuring
employers against liability to employces was required to file its classification of
risks and premiums and rules pertaining thercto, together with the basis rates and
_ system of merit or schedule ratings applicable to such insurance, with the Com-
missioner of Banking and Insurance, hereinafter called the “Commissioner,” and
obtain his approval thereof before same could take effect (P. L. 1917, c. 178).

To secure an impartial application of such filed and approved matter, the
commissioner was “authorized to create, organize, and supervise such rate, and
inspection bureau or burcaus with such jurisdiction under his supervision as
hereinafter provided.” (P. L.- 1917, ¢. 178, par. 15).

T —
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Pursvant to this power, and in the same law (Article II), the Compensation
Rating and Inspection Bureau of New Jersey, hereinafter called the "bureau,”
was created and presently functions (R. S. 34:15—89 through 91).

Members of the bureau consist of mutual associations and stock associations
writing workmen’s compensation insurance, who must, as a condition precedent
to writing such insurance, become members (N. J. S. A. 34:15—89).

The duties and objects of the bureau, under N. J. S. A. 34:15—89, are
that:

A. “It shall establish and maintain rules, regulations and premium
rates for workmen’s compensation and employer's liability insurance
and equitably. adjust the same, as far as practicable, to the hazard
of individual risks, by inspection by the bureau.

B. “It shall adopt means for assuring umiform and accurate audit of
payrolls as they relate to policies of workmen’s compensation and
employers’ liability insurance by auditors, appointed by the bureau,
with the approval of the said commissioner or by such other means
as the bureau may, with the approval of the commissioner of bank-
ing and insurance, establish,

C. "It shall furnish upon request to any of its members or to any
employer upon” whose risk a rating has been promulgated by it,
mtormation as to such rating, including the method of its computa-
tion, :ind shall encourage employers to reduce the number and
severrty of accidents by offering reduced premium rates for im-
prove¢ working conditions under such uniform system of merit or
schedule rating as may be approved by the said commissioner.”

Each member of the bureau is represented by one person who has one vote
i the administration of bureau affairs. The burcau adopls such rules and regula-
tions for its procedure and provides such income as is necessary for its mainten-
ance and operation (N. J. S. A, 34:15—90).

The Commissioner appoints a special deputy to be ex-officio chairman of the
bureau. Besides this appointing power the Commissioner is specifically empowered
to

a. approve and ratify all officers, members of committees, and em-
ployees of the bureau (N. J. S. A. 34:15—90) ;

b. employ an actuary and necessary assistants and f{ix their compensa-
tion, subject to the provisions of Title 11, Ciwil Service (N. J.
S. A. 34:15-91); .

¢. compel the production of books, data, papers and records necessary
for the actuary to compile statistics for determining workmen’s
compensation insurance costs (N. J. S. Al 34:15--91);

d. examine personally, or through a person appointed by him, payroll
records, policies and other data to determine compliance by employers
with the general law (N. J. S. A. 34:15-91).

The board functions under the direction of a manager elected by its members.
As a matter of practice, said manager has always been, and is, the special deputy
who is appointed by the Commissioner pursuant to statute to serve as chairman

“of the bureau.

The employees of the Compensation Rating and Inspection Bureau are in
two separate categories. The. first category consists of those employees who are
cmployed by the Commissioner of Banking and Insurance pursuant to R. S.



116 ) OPINIONS

34:15—91 subject to Title 11 of the Civil Service Act. The second category con-
sists of those employees who are employed by the Rating and Inspection Bureau
subject to the approval of the Commissioner of Banking and Insurance pursuant to
R. S. 34:15-90. The employees in the first category are paid by the State
Treasurer out of State funds, but those in the second category are paid by the
Rating and Inspection Bureau out of its own funds, raised by assessments levied
against its members under rules and regulations adopted pursuant to R. S. 34:15—90.

R. S. 34:15—93 provides that companies writing workmen’s compensation insur-
ance shall “defray the expenses of the Commissioner of Banking and Insurance
in carrying out the provisions of this article” by a payment of a sum of money
equivalent to one-quarter of one percent of the net premijuns received by such
companies for workmen’s compensation insurance written within the State. These
pavments arc not used to pay employees of the Rating and Inspection Bureau in
the sccond category described above. '

1S TO SOCIAL SECURITY COVERAGE: Sec. 218 (a) (l) of the Federal
Social Security Act (Title 42 U. S. C. A. § 418) provides that the Secretary of
Health, Education and Welfare of the United States may enter into an agreement
with any State for the purposes of extending social security insurance to “‘dervices
performed by individuals as employees of such State or any political subdivision
thereof.” The Federal statute cited further provides, in Section 218 (b) (2) thereof,
that the term “political subdivision” includes *‘an instrumentality” of a State. The
term “coverage group” is defined in Section 218 (b) (5) of the Federal Social
Security Act to include “employees of a political subdivision of a State other than
those engaged in performing service in connection with a proprietary function.”

Upon examining the general duties and responsibilities of the Compensation
Rating and Inspection Bureau as set forth in the statutes referred to above, it is
cvident that this body was created in the public interest. It -also appears that in
order to meet the statutory requirement that the bureau be impartial, the Commis-
sioner of Banking and Insurance, either directly or through his special deputy, has
authority over all activities of the bureau. It is, therefore, our opinion that the
bureau constitutes an ‘“instrumentality” of the State within the meaning of the
Federal Social Security Act, and that its employees are eligible for social security

coverage.

AS TO MEMBERSHIP IN THE PUBLIC EMPLOYEES’ RETIREMENT
SVSTEM: For the reasons stated above, we are of the opinion that the employees
in the first category who arc State employees are eligible as such State employees
for membership in the Public Employees’ Retirement System, but that the employees
in the second category, who are as we have stated, not State employees, are not

so eligible.

We are further of the opinion that the employees in the second category can-
not be admitted as cmployees of a public agency or organization within the meaning
of N. J. S. A. 43:15A—65 and N. J. S. A. 43:15A—71.

N. J. S. A. 43:15A—65 provides as follows:

“All employees of any public agency or organization of this State,
which employs persons engaged in service to the public, shall be eligible
to participate in the Public Employees’ Retirement System provided, the
employer consents thereto by resolution and files a certified copy of such
resolution with the board of trustees of the Public Employees’ Retirement
System and the board of trustees approves thereof by resolution. Such
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organization shall be referred to in this act as the employer. If the participa-
tion of such employees is so approved then the employer shall contribute to
the contingent reserve fund on account of its members at the same rate
per centum as would be paid by the State if the members were State
employees.”

N. J. S. A, 43:15A—71 provides as follows:

“The words ‘public agency or organization’ as used in this act shall
be construed to mean and include any agency or organization which operates
public works or is engaged in service to the public for 1 or more municipali-
ties, local boards of health, or counties, and whose revenue- is derived from
other than State funds, but shall not be construed to include any subdivision
of any county, municipality, school district, privately owned public utility or
service or any religious, educational or charitable organization.”

Although the Rating and Inspection Bureaw’s revenue is derived from other
than State funds, as provided in N. J. S. A. 43:15A—71, it does not operate public
works or engage in service to the public for one or more municipalities, local boards
of health, or counties as provided for in that section.

You have asked us whether the Rating and Inspection Bureau may adopt its
own separate retirement system for those employees in the second category de-
scribed above who are not to be considered as State employees. We understand
that the employer’s contributions to such a separate system would be made by
the member insurance companies, and would not come out of the contributions
of one-fourth of one percent of net premiums of participating companies provided
for in R. S. 34:15—93 to defray the expenses of the Commissioner of Banking
and Insurance in carrying out the provisions of the law pertaining to the Rating
and Inspection Bureau. ’

We are of the opinion that such a separate retirement system may be adopted
provided it is approved by the Commissioner of Banking and Insurance. The approval
of the Commissioner would be required in view of R. S. 43:15—89 which provides
as follows:

“ .. To secure the impartial application of . . . approved classifications,
rules, rates or system of merit or schedule rating, the Commissioner of
Banking and Insurance is hereby authorized to create, organize, and super-
vise such rating and inspection bureau . . .””

We are, therefore, of the opinion that even though a separate retirement
system for those employees of the Rating and Inspection Bureau who are not
State employees would not be supported in any way by State funds, the approval
of such a system by the Commissioner of Banking and Insurance is required under
the quoted statute.

Very truly yours,

Grover C. RicaMaN, Jr,
Attorney General

By: CHartes S. JOELSON,
Deputy Attorney General
¢sj ;b
cc: Hown. Cuaries R. HoweLL
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.MarcH 24, 1955.

Hon. WitLiam F. Kerry, Jr,
President, Civil Service Commission,
State House,

Trenton 7, New Jersey.

FORMAL OPINION—1955. No. 10.

Dear PresioeNtT KELLY:
Your letter of January 24, 1955 asks our advice as to the power of the Civil

Service Commission to revoke the certification of eligibility for appointment of an .

emplovee after appointment has been made. Your letter points out that occasionally
it is discovered that false representations have been made with respect to residence,
age, veteran status or past criminal record.

We have noted that you have been previously advised by an opinion dated
January 18, 1918 that the Civil Service Commission has no power to revoke or
direct the revocation of an appointment. That opinion stated,

“I am unable to find anything in the Civil Service Law authorizing the
Commission to revoke the appointment of any officer or employe appointed
to or to require the person having the power of appointment to revoke the
appointment. The appointment having once been made. in accordance with
the provisions of the Civil Service Act and by the proper authority, I think
it unquestionable that the Civil Service Commission has no further power
in the matter.”

While unquestionably a certification should not ordinarily be disturbed, we
cannot agree that the Commission is completely without power in the matter. The
Commission is specifically empowered to enforce the provisions of the Civil Service
Law and the rules and regulations promulgated thereunder, R. S. 11:1—7, If it
is found that an applicant for a position has violated a provision of the statute by
furnishing false information, see R. S. 11:23—1, R, S. 11:23—2, the Commission,
in the exercise of its enforcement powers, could revoke the certification upon
which the appointment or promotion was based. In keeping with the basic policy of
the act to afford employeces an opportunity to be heard before action affecting
their position is taken, wwe think a hearing should be held by the Commission with
full opportunity being given to the employee to offer evidence in justification or
mitigation. See Rule 40, which provides, in part,

“v * % Oy the approval of the president and the commission the name
of any person who has been dismissed from some other position in the
public service or whose character, qualifications and record are found
to be such as not to warrant employment in a public position, may be
removed from any employment list upon which it may appear. In all
such cases the person whose name is considered for removal will be notified
of such contemplated action and given reasonable opportunity to be heard.”
(emphasis supplied)

No reported decisions have been found in New Jersey relating to this subject.
However, in other jurisdictions, particularly in New York, where a civil service
system similar to our own prevails, the problem has been treated judicially in
several cases. In Application of Katz, 260 App. Div. 495, 23 N. Y. S. 24 150
(Sup. Ct. N. Y. 1940), an applicant for the position of stenographer-typist had
mis -<tated her age. This was not discovered until after she had been working for
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more than six months. The Civil Service Commission held a hearing after which
it revoked the certification and informed the appointing authority it should terminate
the employee’s services. -On appeal the procedure was approved and it was held
not to be necessary to hold a hearing before the appointing authority.

In Marinick v. Valentine, 263 App. Div. 564, 33 N. Y. S. 2d 486, (App. Div.
N. Y. 1942) it was discovered more than four years after a patrolman had been
appointed that he had attempted to perpetrate a fraud by placing identifying marks
on his test papers. The Civil Service Commission revoked the certification and
directed the appointing authority to terminate his services. The action of the Civil
Service Commission was approved by the court saying, 33 N. Y. S. 2d 488,

“At the time the -examiners of the Civil Service Commission rated
petitioner’s papers they were not aware of the employment by him of the
identifying marks which he admitted were deliberately used. If they had had
knowledge of the purpose of these objectionable markings, petitioner's papers
would not have been rated, his name would not have been placed on the
eligible list and he could not have been certified or appointed. It seems too
clear for argument that petitioner may not benefit by reason of the fact
that his attempted fraud was not discovered until the lapse of several years.
The law is now settled that the Municipal Civil Service Commission has
power and is under a duty to rescind a certification obtained by fraud or
where there is an attempt to defraud. Matter of Shraeder v. Kern, 287 N. Y.
13, 38 N. E. 2d 110; Matter of Resnick v. Huie, 287 N, Y. 607, 39 N. E.
2d 258. Matter of Katz v. Goldwater, 260 App. Div. 495, 23 N. Y. S. 2d
150, affirmed 285 N. Y. 830, 35 N. E. 2d 500. The power may be exercised
upon discovery of the fraud even if the appointment has become permanent.
Matter of Smith v. Hodson, 287 N. Y. 609, 39 N. E. 2d 259; People ex
rel. Hornstein v. Moskowitz, 51 N. Y. L. J. 1296, affirmed 165 App. Div.
979, 150. N. Y. S. 1104. In the Hornstein case, Lehman, J. (now Chief
Judge of the Court of Appeals) said:

‘It is urged, however, that the Commission having once certified the
relator’s name have no power thereafter to reconsider their action. It seems
to me that while they have no power to reconsider a certification not due to
fraud or mistake, where their action is based upon mistake caused by the
applicant’s own fraud such fraud and mistake invalidate the original certifica-
tion and they have power to correct their records to show its invalidity,
and have power also to determine the question of fact involved in the claim
of fraud and mistake.

In People ex rel. Finnegan v. McBride, 226 N. Y. 252, at page 258,
123 N. E. 374, 376, Pound, J., in stating the applicable law, said:‘The action
of the commission, had with due deliberation, upon such a matfer as the
establishment of an eligible list, should, for obvious reasons, be regarded as
a finality, but the commission’s authority thereon does not wholly cease.
It certifies names therefrom for appointment. Error may be corrected by
setting it aside if it was the result of illegality, irregularity in vital matters,
or fraud. The commission may not act arbitrarily. Public officers or agents
who exercise judgment and discretion in the performance of their duties may
not revoke their determinations nor review their own orders once properly
and finally made, however much they may have erred in judgment on the
facts, even though injustice is the result. A mere change of mind is insuffi-
cient. Further action must, where power is not entirely spent, be for ‘cause,
with good reasons and proper motives for the correction of improper
action.’ : T
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In the public interest, civil service exarinations must be kept free from
fraud and dishonesty and it is the obligation of a civil service commission
to give no place on an eligible list to any candidate who- perpetrates a fraud
or attempts to practice any deception in an open competitive examination.
Confidence in the fairness and integrity of the merit system would be
completely undermined if practices like those indulged in here were over-
looked or condoned.”

The exercise of such a power is not himited to cases of fraud or- misrepresenta-
tion. It has been held to extend to instances where mistakes affecting the eligibility
of the individual for appointment are made. Romanchuck v. Murphy, 200 N. Y. Misc.
987, 103 N. Y. S. 2d 704 (Sup. Ct. N. Y. 1951) was a case involving an error in
computation of the final grade of the applicant. The court held that such a circum-
stance would justify rescission of the certification. See also: People ex rel. Laist v.
Lower, 251 I11. 527, 96 N. E. 346 (Sup. Ct. Ill, 1911) where before appointment it
was discovered that an applicant for appointment as an architect did not have a
license, and Application of O’Brien, 255 App. Div. 385, 7 N. Y. S. 2d 596 (App.
Div. N. Y. 1938), aff'd. 280 N. Y. 697, 21 N. E. 2d 202 (Ct. App. N. Y. 1939)
where certification was rescinded before appointment on the ground that the em-
rloyee seeking promotion was no longer employed in the division in. which the
position was located as required by the civil service rule.

We wish to emphasize, however, that matters of judgment involving subject'ive
appraisals of an applicant’s qualifications should not be the subject of a revocation
of certification proceeding. As indicated in People ex rel. Finnegan wv. Mc.Bru%e
quoted supre in the opinion in Marinick v. Valentine, “A mere chang'e of mind 1s
insufficient.” The stability of the public service requires that such subjective deter-
minations not be rescinded. We recognize, therefore, that the power to revoke a
certification after an applicant has been appointed is limited to cases of f_ra:ud,
misrepresentation or mistake of a nature which affects the legality of-the certifica-
tion,

Very truly yours,

Grover C. Ricuman, Jr.,
Attorney General.

By: Joun F. Craneg,
Deputy Attorney General.

Marcu 25, 1955.
Iox., Crartes R. HoweLr,
Conumissioner of Benking and Inswrance,
State House Annex,
Trenton 7, New Jersey.

FORMAL OPINION—1955. No. 11.

My Dear ComMIsSIONER HOWELL:

Your letter of March 4, 1955 requests advice as to whether it is permissible
under our law for an insurance company to issue a group life insurance po!icy in
New Jersey to insure the payment of the balance remaining unpaid at the tlme.of
death on a periodic payment plan mutual fund investment contract. Another unst_lon
raised by vour letter is whether, if the issuance of such a policy is not permissible
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under the laws of New Jersey, the inclusion of New Jersey residents within the
protection of such a policy issued and delivered in another State amounts to a
violation of our statutes. :

Attached to the correspondence is a specimen copy of a document of the First
Investors Corporation entitled, “Periodic Payment Plan With Insurance.” The
lan provides for the payment of an aggregate amount in equal monthly installments
from which shares in an investment fund corporation are purchased. The plan-
holder is obligated to pay the aggregate sum but

“* * ¥ may, at any time prior to his death, terminate his Plan prior to
completion of agreed payments by surrendering the Plan Certificate to the
Custodian for complete withdrawal and cancellation, with written instructions
either to deliver his shares to or upon his order or to sell his shares and
remit the net proceeds to or upon his order.”

The Plan provides for insurance on the life of the Planholder as follows:

“VIL Insurance: The Company has arranged with certain Life Insur-
ance Companies for life insurance, under group or other form of policies, on
the life of the Planholder, provided he or she be acceptable to the insurance
company at the time of acceptance by the Planholder of delivery of this Plan,
and coverage thereunder shall be given to the Planholder at the actual cost
thereof, or less, to the Company. The rate of insurance, as is set forth
in the application, is subject to revision on September 30 of each year, but
shall not exceed $1.00 per month per $1,000 for Standard risk and $1.50
per month per $1,000 for Sub-standard risk of insurance in force. Each of
- said policies provides in substance that, subject to the limitations, terms,
conditions and privileges set forth therein, and upon receipt of due written
proof of death of the Planholder, occurring while said policy is in force
and while the Planholder is insured thereunder, the insurance company issu-
ing said policy will pay to the Custodian, as agent of the Company, an
amount equivalent to the difference between the total of all payments previ-
ously made hereunder by the Planholder and the total payments agreed to
be made; provided, however, that the maximum liability of any one insut-
ance company upon the life of any Planholder is limited to $10,000.00.

Upon the death of the Planholder, all privileges to terminate this Plan
prior to completion of the agreed payments shall cease, and the total
amount of the unpaid payments on this Plan shall immediately become due
and owing to the Company; such amount shall constitute an obligation
of the estate of the Planholder and of his personal representatives and shall
be paid to the Custodian as agent for the Company. Upon receipt by the
insurance company or companies of due written proof of the death of the
Planholder, and upon payment by the insurance company or companies to
the Custodian of the money due under such policy or policies, or upon
payment by the estate or the personal representatives of the Planholder of
the balance due on this Plan, the Custodian shall apply all monies so
received to the payment of the total amount of the unpaid payments on
this Plan, which monies shall be applied to the purchase of Shares as set
forth in Paragraph IV subject to (a) the Custodian fees, and (b) the Com-
pany fees remaining unpaid; these monies when so applied shall constitute
complete discharge of the obligation of the estate of the Planholder and of
his personal representatives set forth in the preceding sentence.”

The policy used in conjunction with the plan is called a Creditor’s Group Life
Policy. A specimen copy of the policy issued by Connecticut General Life Tnsurance

Company indicates that the policy is issued for a term of one year rencewable for
a {urther one-year term. The policy provides,
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“% * * The insurance hereunder upon the life of any individual shall
become effective when the Company has notified the Creditor of the approval
of the evidence of insurability of such individual and when, in addition,
such individual has accepted delivery of his Plan Certificate duly executed
Dy the Creditor and the Cdstodxan under the Plan.

Each individual who purchases from the Creditor share certificates of
Wellington Fund, Inc. under an installment purchase agreement shall be
insured, subject to evidence of insurability satisfactory to the Company, for
the amount of the installments remaining payable to the Creditor by the
individual or by his estate and personal representatives under such install-
ment purchase agreement or $10,000, whichever is the lesser amount. In-
stallment purchase agreement shall be construed to mean only installment
purchase agreements extending for periods of twenty years or less. The
amount of insurance on the life of each such individual purchaser insured
hereunder shall automatically decrease as and when instaliment repayments
are made on such individual's indebtedness with the Creditor until said
indebtedness is completely paid.”

The pertineut statute is found in R. S.17:34—31, as amended, which provides
in part as follows:

(A) No policy of group life insurance shall be delivered in this State
unless it conforms to one of the following descriptions:

(1) A policy issued to an employer, * * *,
(2) A policy issued to a creditor, who shall be deemed the polncyholder,
to msure debtors of the creditor, subject to the following requlrements

(a) The debtors eligible for insurance under the policy shall be all
of the debtors of the creditor whose indebtedness is repayable in install-
ments, or all of any class or classes thereof determined by conditions per-
taining to the indebtedness or to the purchase giving rise to the indebted-
ness. The policy may provide that the term “debtors” shall include the debtors
of one or more subsidiary corporations, and the debtors of one or more
affiliated corporations, proprietors or partnerships if the business of the
policyholder and of such affiliated corporations, proprietors or partnerships
is under common control through stock ownership, contract, or otherwise.

(b) The premium for the policy shall be paid by the policyholder,
either from the creditor’s funds, or from charges collected from the insured
debtogs, “or from both.

: K 2 =%

(¢) The policy may be issued only if the group of eligible debtors
is then receiving new entrants at the rate of at least 100 persons yearly,
or may reasonably be expected to receive at least 100 new entrants during
the first policy year, and only if the policy reserves to the insurer the
right to require evidence of individual jnsurability if less than 75% of the
new entrants become insured.

(d) The amount of insurance on the life of any debtor shall at no
time- exceed the amount owed by him which is repayable in instaliments
. to the creditor, or $10,000.00, whichever is less.

(e) The insurance shall be payable to the policyholder. Such payment
shall reduce or extmguxsh the unpaid indebtedness of the debtor to the
extent of such payment.

We have no difficulty with the question of whether the planholders are
debtors of the policyholder. They have obligated themselves to pay an aggregate
amount and it is binding upon the estate of the planholder according to the terms
of the contract.

L
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That the planholder may terminate a portion of the obligation by abandoning
certain rights does not detract from its validity. See Rest., Contracts, Sec. 84 (f),
Williston, Contracts, (Rev. Ed. 1936) Section 105. Thus, unless cancellation has
taken place there continues a valid and binding obligation to pay the remainder
of the aggregate sum agreed upon which may be characterized as a debt. Nor does
a supposition that the details of the arrangement were devised so as to bring the
arrangement within the terms of the statute impugn its validity. The attorneys
general of Massachusetts, Opinion April 8 1954, and New York, Opinion April
17, 1953, have ruled that such arrangements are permissible under statutes similar
in purport to ours with respéct to the existence of a debt. The Massachusetts statute, .
Sec. 133, Chapter 175, Anno. Laws Mass., permits the issuance of group creditor
insurance covering “A group of persons who * * * are debtors * * * of the vendor
of any property for its purchase price, under an agreement to pay any such
indebtedness * * *” The New York statute, McKinney's Cons. Laws, Ins. Sec.
204 (c), permits “A policy issued to a creditor or vendor * * * which policy shall
insure * * * a group of debtors or vendees * * *

We next consider vrhether the fact that the plan and the policy both contain
provisions reserving to the insurance company the privilege of determining the
insurability of the planholder, violates the statutory requirement that the policy
cover “all of the debtors of the creditor * * * or all of any class or classes thereof
determined by conditions pertaining to the indebtedness or to the purchase giving
rise to the indebtedness.” R. S. 17:34—3l, as amended. We conclude that it does
1ot because R. S. 17:34—32, as amended, requires the policy to contain a provision
setting forth the conditions under which evidence of insurability will be required.
This requirement impliedly permits the policy to require evidence of insurahbility
and the policy meets the mandate of the statute by stating' in effect that in all
cases evidence of insurability will be required. Moreover, the language of R. S.
17:34—31 (2) (c), as amended, quoted above, specifically requires the policy to
contain a provision reserving “* * * to the insurer the right to require evidence
of individual insurability if less than 75% of the new entrants become insured.”

Your inquiry suggests that the issuance of the policy in conjunction with the
purchase of securities might be prohibited by the terms of N. J. S. A. 17:29B—4,
paragraph (8) of which defines as an unfair method of competition in the busi-
ness of insurance,

“x & 3k oiyving, or selling, or purchasing or offering to give, sell, or
purchase as inducement to such insurance or annuity or in connection there-
with, any stocks, bonds, or other securities * * *7”

As you have presented the facts, it would not appear that the securities in-

-volved in the transactions under consideration are sold as an inducement to the

purchase of the insurance. The opinion of the Massachusetts Attorney General also
touched upon this point saying,

“¥ * * there is no inducement passing from the life insurance company
in connection with the placing of such group life insurance, Therefore the
arrangement you have submitted to. me is not a violation of section 121 of
chapter 175.”

Qur view that the arrangement is not a violation of the quoted section is
buttressed by the language of its companion sections.

N. J. S. A. 17:290B—3, prohibits any “person” from engaging in any of the
enumerated trade practices, and N. J. S. A. 17:29B—2, defines “person” as any
“legal entity engaged in the business of insurance.” The individual selling the
plan would not come within the statutory definition of “person” as he is not en-
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gaged in the business of insurance. This is consistent with the administrative con-
struction given to the licensing provisions of the statute with respect to employers,
union representatives, bank employees, etc.,, who as an incident to their primary
occupation make individuals aware of the fact that group insurance is available
to them, perform certain clerical tasks with relation thereto, but do not derive any
commission or other financial benefit from the inclusion of individuals within the
coverage of a group policy.

;

We have examined the Creditor’s Group Life Policy of Connecticut General Life -

Insurance Company which has been submitted and find that it is in conformity with
the provisions of R. S. 17:34—31, as amended, and R. S. 172:34—32, as  amended,
with one possible exception.

The statute, R. S. 17:34—32, as amended, requires the policy to contain certain
enumerated provisions unless in the opinion of the Commissioner the policy pro-
visions are more favorable to persons insured or at least as favorable to the per-
sons insured and more favorable to the policyholders than the specified provisions.
Among such specified provisions is the following,

“(3) A provision that a copy of the application, 1f any, of the policy-
holder shall be attached to the policy when issued, that all statements made
by the policyholder or by the persons insured shall be deemed representations -
and not warranties, and that no statement made by any person insured shall
be used in any contest unless a copy of the instrument containing the state-
ment is or has been furnished to such person or to his beneficiary.”

The policy contains a provision that a ¢opy of the application shall be attached
but no provision that the statements shall be deemed representations or that no
statement shall be used in any contest unless furnished to the person insured or his
beneficiary.

Such a provision is probably unnecessary in view of the terms of the incon-
testability clause. It provides that “Except for nonpayment of premiums, this policy
¥

shall be incontestable after date of issue.” However, this is a matter for the
determination of the Commissioner under R. S. 17:34—32, as amended.

Thus, if the Commissioner determines that the provisions of the incontestability
clause are more favorable than those required by R. S. 172:34—32 (3), as amended,
the policy may be issued and delivered in this State.

The Connecticutt General Policy which we have examined contains no qualify-
ing age bracket. You state, however, that some of the policies issued by other insur-
ers in this type of transaction contain certain restrictions based upon the age of
the individual whose life is the subject of insurance. In our view, such policies do
not qualify as group creditor life policies under our law since they do not include “all
of the debtors of the creditor * * * or all of any class or classes thereof determined
by conditions pertaining to the indebtedness * * *' as required by R. S. 17:34-31,
as amended. The fact that an insurer may require evidence of insurability, as has
been pointed out above, would not permit the establishment of arbitrary age limita-
tions. The term insurability has been interpreted as relating to “* * * those physical
and moral factors reasonably taken into consideration by life insurance com-
‘panies in determining coverage or matters affecting the risk.” The Colonial Life Ins.
Co. of America v. Mazur, 25 N. J. Super. 254, 262 (Ch. Div. 1953). Although age
may be one of the factors which can reasonably be taken into consideration along
with others in determining insurability, we do not think it reasonable to establish
absolute and arbitrary age limitations. It should also be pointed out that an
attempt to create a class of debtors within specified ages by the creditor would
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not be permissible. Such an attempt would amount to a violation of the statutory
requirement that such a class be determined by ‘conditions pertaining to the

indebtedness or to the purchase giving rise to the mdebtedness " R. 8. 17:34-31,
as amended.

In view of the position we have taken it will not be necessary to determine
whether the inclusion of residents of New Jersey within the protection of the type
of policy under consideration, if issued and delivered in another state, would
amount to a violation of our statutes, unless the Commissioner determines the
question of the incontestability clause adversely to the insurer.

Yours very truly,

Grover C. RicHMmaN, JR.,
Attorney General.

By: Jouwn F. Crang,
Deputy Attorney General.

) MaArcH 29, 1955.

Dr. F. LoveLL Bixsy,

Acting Commissioner, of the Depariment
of Institutions and Agencies,

State Office Building,

Trenton, New Jersey.

FORMAL OPINION—1955. No. 12.

Dear Dr. Bixsy:

We have your request for an opinion as to whether the several counties are
required by law to make payments to the State Board of Child Welfare to cover
the cost of the welfare program known as Home Life Assistance.

It is our opinion, and we so advise you, that the several counties are authorized
and obligated to pay a share of the cost of the New Jersey program for Home
Life Assistance to children. It is our further opinion that the county share of
such cost is 25% of the amount allowable under the Federal program in those cases
where Federal aid is available plus one-half of the excess of such payments over
the amount allowable under the Federal program, as provided in R. S. 30:5—7 and
& (sections of the law which are still in full force and effect insofar as the Home
Life Assistance program is concerned). In those cases where no Federal aid is
available, the state and the county share the cost equally. Opinion of Attorney
General No. 86, dated November 30, 1950.

The question here presented has apparently arisen because of inquiries received
from county welfare boards as to the meaning and effect of P. L. 1951, c. 138,
which amended and revised the then existing programs for maintenance of children.

The statutory provisions for maintenance of, and assistance to, children, as it
existed immediately prior to the adoption of P. L. 1951, ¢. 138 was contained in
Chapter 5 of Title 30 of the Revised Statutes. Chapter 5, made up of four articles,
was originally enacted as P. L. 1936, c¢. 33. It set up two separate and distinct pro-
grams of aid for children. One program, dealt with in Article III, provided for
the “Care, Custody, Guardianship and Support of Abandoned Children.” Under
this program, the State Board of Children’s Guardians, the predecessor of the
present State Board of Child Welfare, acquired legal custody of such children and
could place the children in homes, or temporarily in institutions.
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The other program, dealt with in Article IV, was the “Home Life Assistance
Program”. It provided for payments of assistance to the mother or other female
standing in loco parentis in whose custody the child remained.

Articles I and IT of Chapter 5 contained provisions for the administration of
both programs, including in Article II thereof provisions for the financing thereof
and for the contributions to be made by the county and State respectively.

R. S. 30:5—6 provided:

“Subject to payments of the counties’ share as provided in section
30:5—7 of this title, and subject to payment of the state’s share as provided
in section 30:5—8 of this title, payments of assistance authorized under both
article 3 and article 4 of this chapter shall be made by the state board
of children’s guardians. i

“The treasurer of the state board of children’s guardians is hereby
empowered to receive from the county treasurer of each county such sums
as shall represent the county’s share, and to receive from the state treasurer
such sums as shall represent the state’s share, and shall cause such sums
to be set up in a special account or accounts subject to disbursement by
the state board of children’s guardians in accordance with this chapter.”

So, too, as to both programs, R. S. 30:5—7 provided for the amount of assist-
ance chargeable to counties, and how those payments were to be made; R. S.
30:5—8 provided for the amount of assistance chargeable to the State and how
those payments were to be made; and R. S. 30:5—9 authorized negotiations with
the Federal Government for financial assistance to the State, as authorized under
the Federal Social Security Act, for the carrying out of the two programs.

R. S. 30: 5—7, as amended, and R. S. 30:5—8, as amended, dealing with the
respective contributions to be made by the State and county, provided, at the time of
the adoption of P. L. 1951, c. 138, for the county to contribute 25% of the amount
allowable under the Federal program in those cases where Federal aid is available,
plus 1 of the excess of such payments over the amount allowable under the
Federal program. Further, if Federal aid were not available, the State and county
were to share the cost equally. The State’s share under these statutory provisions
was % of the amount allowable under the Federal program where Federal aid to
the State was available and % of the cost in other cases.

By P. L. 1951, c¢. 138, (N. J. S. A. 30:4C—1 et seq.) the program for the
“Care, Custody, Guardianship and Support of Abandoned Children” found in
Article IIT of Chapter 5 of Title 30 was repealed and there was substituted therefor
a new comprehensive program for the “Care, Custody, Guardianship and Support of
Abandoned and Neglected Children”.

As part of that repeal and the substitution of the new program, the legislature
repealed Articles I and II of Chapter 5 insofar as they were applicable to the
administration and financing of the old program for the “Care, Custody, Guardian-
ship and Support of Abandoned Children” found in Article III which was also
repealed.

But the legislature left intact and did not repeal the “Home Life Assistance
Program” found in Article IV of Chapter 5 of Title 30. On the contrary, P. L.
195, c. 138 expressly recognized that that program was to continue, providing in
section 2 thereof (N. J. S. A. 30:4C—2) that:

“The term ‘assistance’ means money payments made to, or in behalf of,
persons determined to be eligible therefor in accordance with the provisions
of Article 1V, chapter {ive, Title 30, of the Revised Statutes.”

L e ———
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Nor did P. L. 1951, ¢. 138 repeal Articles I and II of Chapter 5 insofar as
tlicy were applicable to the administration and financing of the Home Life Assist-
ance Program found in Article IV,

It is true that section 38 of P. L, 1951, c. 138 (N. J. S. A. 30:4C—38) does
provide in part as follows:

“The {following acts and statutes together with all amendments thereof
and supplements thereto are repealed:

“Articles one, two and three of chapter five of Title 30 of the Revised

Statutes;”
£ % ok %k

“An act concerning the care, maintenance, supervision and guardianship
of dependent and neglected children, promoting home life therefor, providing
penalties for violation thereof, and amending sections 30:5—7 and 30:5—38
of the Revised Statutes’, approved May sixth, one thousand nine hundred and
forty-two (P. L. 1942, c. 140);”

But it is not sufficient nor legally proper to deal with this repealing section as
if it were an independent enactment separate and apart from the remainder of
the act. A clause in a statute purporting to repeal other statutes is subject to the
same rules of interpretation and construction as are other provisions of the statute;
the act must be read as a whole. The intent must prevail over literal interpreta-
tion; other parts of the act are to be referred to in determining the meaning and
effect of the repealer section. (Smith v. People, 47 N. Y. 330 (1872): Attorney
General w. Duncan, 76 N. H. 11, 78 Atl. 925, 927 (Sup. Ct. 1911) ; Golden Valley
County v. Lundin, 52 N. D. 420, 203 N. W. 317, 319, 320 (Sup. Ct. 1925) ; State ».
Moorhouse, 5 N. D. 412, 67 N. W. 140 (Sup. Ct. 1896) ; State v. Joyce, 307 Mo.
49, 269, S. W. 623, 624 (Sup. Ct. 1925) ; Hogg v. Board of Cowunissioners, 57 Colo.
463, 141, P. 478, 480 (Sup. Ct. 1914) ; Indianapolis Union R. Co. v. Waddington,
169 Ind. 448, 82 N. E. 1030, 1032 (Sup. Ct. 1907) ; Cory v. Nethery, 19 Wash. 2d
326, 142 P. 2d 488, 491 (Sup. Ct. 1943) ; Ex Parte Copeland, 130 Tex. Co. R. 59, 91
S. W. 2d 700 (Ct. of Crim. App. 1936) ; 59 C. J. 901, 1103, Statutes T 502, 652;
82 C. J. S. 474, 914 Statutes T 282, 386; 50 Am. Jur. Statutes
s 518, 519; 1 Sutherland, Statutory Construction s 2006.)

“This settled rule is stated in 50 Am. Jur. 527, Statutes, Section 518 as follows:

“k * % jn determining whether a repeal has been effected, the intention
of the legislature in enacting the alleged repealing act, is controlling. Such
intent even prevails over the literal import of the words used, the general
rule that a statute must be construed as a whole, being applicable.”

In the leading case of Smith v. People, supra, the New York Court of Appeals
satd, in holding that an express repealer should not be given literal effect, at page
336 of 47 N. Y.: ) .

“. . . The practical effect of a judgment giving full and literal effect

to the repealing clause in the act of 1870, would be to annul all the pro-

ceedings in, and judgments of both courts for the last two years, and the

consequences would seriously affect the public as well as individuals. A

statute should not be so construed as to work a public mischief, unless re-

quired by words .of the most explicit and unequivocal import. . . .

“In the construction of statutes, effect must be given to the intent of
the legislature whenever it can be discerned, though such construction seem
contrary to the letter of the statute. That intent must be primarily sought
in the language of the statute, and if the words employed have a well under-
stood meaning, are of themselves precise and unambiguous, in most cases
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no more can be necessary than to expound them in their natural and
ordinary sense. The words in such case ordinarily, best declare the intention
of the legislature . . . These rules are elementary, but it is equally well settled
that words, absolute of themselves, and language the most broad and com-~
prehensive, may be qualified and restricted by reference lo other parts of
the same statute in which they are used, and to the circumstances and
facts existing at the time, and to which they relate, or are applied. A literal
interpretation of words in most common use, and having a well defined
meaning as ordinarily used, would not unfrequently defeat rather than accom-
plish the intent of the party using them. If in reading a statute in connection
with other statutes passed at, or about the same time, a doubt exists as to
the force and effect the legislature intended to give to particular terms,
that is as to the meaning which it was intended they should bear and have
in the connection in which they are used, it is also competent to refer to the

_circumstances under which, and the purposes for which a statute is passed, to

ascertain the intent of the legislature. The ground and cause of the making
of a statute explains the intent, . . .” .

pages 338 to 339:

and

“ . . The question whether a repeal of a prior statute, absolute in
terms, can be limited in its operation and effect for any reason has fre-
quently arisen; and the decisions of the courts have been uniform, that
while the language of the repealing clause must be accepted as the expres-
sion of the will of the legislature, and effect given to it according to its
terms, unless it appears although the language of the repeal was general and
unqualified that it was intended to be used in a qualified or limited sense;
that whenever that intent is discovered effect must be given to it, as in the
interpretation of other acts. . . .

“If the repeal of a statute is by express and positive terms, and there
is no legitimate evidence in or out of the act of an intent to qualify and
restrict the operation, that is, no limitation or qualification, express or
implied, the only question is as to the effect of the repeal, and the rule is
that for all purposes the law repealed is as if it had never existed. . . . A
clause in o slatute purporting to repeal other statutes is subject to the same
rules of interpretation as other emactments, and the intent must prevail
over literal interpretation. One part of an act of the legislature may be
referred to in aid of the interpreiation of other parts of the same act.
So in case of doubt or uncertainty, acts in pari materia, passed before or
after, and whether repealed or unrepealed, may be referred to in order to
discern the intent of the legislature in the use of particular terms; and
within the same rule, and the reason of it, cotemporaneous legislation,
although not precisely in pari materia, may be referred to for the same pur-
pose. Statutes in pari materia relate to the same subject, the same person or
thing, or the same class of persons or things, and are to be read together, for
the reason that it is to be implied that a code of statutes relating to one
subject is governed by the same spirit, and are intended to be harmonious
and consistent. They are to be taken together as if they were one in
law, as one statute . . .”
on page 341:

“ .. The last act reflects light upon the first, and is a very significant
indication that the legislature did not intend by the comprehensive terms of
repeal to abrogate the organizing law of the criminal courts in New York,
which had a place in the acts purporting in terms to be repealed, and did
not suppose that the organization of these courts had been affected. Both
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acts can stand togcther by giving the repealing clause a qualified and
restricted operation in harmony with the evident intent of the legislature,
and not otherwise... . .”

In determining the legislative intent,

“An arbitrary construction is not true exegesis. The meaning of a sta-
tute is not ruled by the strict letter, but rather by the sense and meaning
fairly deducible from the context. The reason of the provision prevails
over the literal sense of the words; the obvious policy is an implied limita-
tion on the sense of general terms, and a touchstone for the expansion of
narrower terms. The spirit gives character and meaning to the particular
symbols of expression. The evident policy is the true key to open the under-
standing of the act. Fischer v. Fischer, 13 N. J. 162 (1953).” In re Roche,
16 N. J. 579 at 584 (1954) per Mr. Justice Oliphant.

To construe the language of Section 38 as having the effect of com-
pletely repealing the provisions of Articles I and II of Chapter 5 would be
to nullify the clear legislative intent that the Home Life Assistance pro-
gram, set forth in Article IV of Chapter 5 of Title 30, should continue, If
R. S. 30:5—7, R. S. 30:5~8 and R. S. 30:5—-9 are no longer in effect
insofar as the Home Life Assistance program is concerned, then there exists
no provision for financing that program either by the State, by the county,
or through Federal ajd under the social security act.

The provisions for the Home Life Assistance program found in Article IV,
which the legislature expressly continued in existence, provide that those benefits
are to be paid out of the funds raised pursuant to the provisions of R. S. 30:5—7,
8 and 9. R. S. 30:5—36, which deals specifically with the benefits under the Home
Life Assistance Program, provides, in -part, as follows.

“* * % there shall be paid to the mother through the State Board of

Children’s Guardians from funds provided as set forth in sections 30:5—5

to 30:5—8 of this Title for the support of her child * * *’

In our opinion, an examination of Chapter 138 of the Laws of 1951 as a whole
clearly establishes that the repealing language in section 38 thereof, although
absolute in terms, is actually limited in its operation and effect to the repeal of
the administrative and financing provisions of Articles T and II as they apply
to the maintenance program which had been set up under Article 11I, which was
thereupon repealed and superseded. The repealer does not and was not intended to
affect Article I and II in its applicability to the Home Life Assistance program
under Article IV,

The construction reached by us from an analysis of the statute itself is con-
firmed by an examination of the legislative history of Senate Bill No. 215 of
1951, which became Chapter 138 of the Laws of 1951.

At the time of the introduction of Senate Bill No. 215 in the Legislature, there
was pending a companion measure, Assembly Bill No. 17, providing for the replace-
ment of the Home Life Assistance program. As the two bills were drawn, the
express repealer of Article IV of Chapter 5 setting forth the Home Life Assistance
program was contained in Senate Bill No. 215, along with the express repealers of
the other articles of Chapter 5. When it became apparent that Assembly Bill No.’
17 might fail of enactment, it became necessary to amend Senate Bill No. 215 to
preserve the existing Home Life Assistance program. Amendments were thereafter
introduced under the caption “Suggested Amendments (To provide for continuation

‘of the present program of Home Life Assistance if Assembly Bill No. 17 should

fail of legislative support.)” These amendments deleted the prior repealer of the
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entire Chapter 5 in order to preserve the Home Life Assistance program. Article
IV was saved from repeal in toto. In addition, there were deleted express repealers
of several specific statutes which had amended portions of Articles I and II which
contain provisions for the financing and administration of the Home Life Assistance
program set up in Article IV, The acts thus saved from repeal included P. L. 1947,
c. 128, P. L. 1944, c. 194, P. L. 1940, c. 118, P. L. 1939, c. 377, and P. L. 1938, c.
151. These, it will be noted, included the most recent amendments to R. S. 30: 5—7
and R. S. 30:5—8.

Further, the practical construction adopted by the State, county and federal
agencies concerned with the administration of the Home Life Assistance program
since the adoption of P. L. 1951, c. 138 is in accordance with the opinion we have
expressed herein. It is a well established principle of law that the interpretation
placed upon statutes by officials charged with their administration or application
will receive considerable weight in resolving any ambiguity which may be thought
to inhere in a statute. See Weinacht v. Board of Chosen Freeholders, 3 N. J. 330
(1949) ; Ford Motor Company v. N. J. Department of Labor and Industry, 7 N. J.
Super. 30 (App. Div. 1950), aff’d. 5 N. J. 494 (1950).

Very truly yours,

Grover C. Ricuman, Jr.,
Attorney General,

By: Harorp Korovsky,
Assistant Attorney General.

Marca 30, 1955.

Mr. Steven E. SCHANES,

Bureau of Public Employees’ Pensions,
State House Annex,

Trenton, New Jersey.

FORMAL OPINION—1955. No. 13.

Dear MR. SCHANES:

You have asked our opinion as to whether, under P.L. 1954, Chapter 84, provid-
ing for the Public Employees’ Retirement System, personnel of the State Militia or
New Jersey National Guard, who serve in the Department of Defense in a
permanent capacity, are entitled to “prior service credit” for time spent, prior to
their so becoming state employees, in the active mx]xtary service of the United
States in time of war,

You have advised us that such credit has been claimed by virtue of R.S. 38:14-9
This legislation was originally enacted as Section 9 of Chapter 49 of the Public
Laws of 1937, entitled “An Act concerning the militia of the State.” It provides
as follows:

“For all purposes, officers and enlisted men who entered the active service
of the United States in time of war by appointment or enlistment, or under
call, order or draft by the president, or who shall hereafter enter such serv-
ice under like conditions, shall be entitled to credit for the time served in
the active service of the Unitetd States, as if such service had been rendered
in the state.”

B
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Reference should also be made to R.S. 38.12-8 (Section 7, Chapter 95, Public
Laws 1939) which provides as follows:

“Officers and enlisted men serving the State in a permanent duty status
shall be eligible for the disability and retirement privileges and benefits
available to all other employees of the State . . .”

N.J.S.A. 43:15A-1 through N.J.S.A. 43:15A-86 (Chapter 84, Public Laws
1954) set forth and created a comprehensive retirement system for public employees.
It provides, in detail, the rights and privileges which are to be accorded under the
Act to all public employees, and also the special rights and privileges to be accorded
to public employees who are “veterans”,

N.J.S.A. 43:15A-6(1) defines the periods of active military service which con-
stitute a public employee a ‘“‘veteran” for purposes of the Public Employees’ Retire-
ment Act. It includes the active military or naval service of the United States
during World War I between April 6, 1917 and November 11, 1918 during World
War JI between September 16, 1940 and September 2, 1945, and also such active
servxce during other specified periods of war or emergency. -

N.J.S.A. 43:15A-60(a) provides that public employees who have been in active
military or naval service during such specified periods must be accorded prior
service credits for service rendered in the employ of the State, a county, municipality,
school district, or board of education. This section does not deal with the question
of whether or not public employees are to be given prior service credits for time spent
in the active military or naval service in time of war or emergency.

The section which deals with the question of credit for military or naval service
is N.J.S.A. 43:15A-10, which provides:

“Any state employee who had ‘entered or shall hereafter enter into the
active air, military, or naval service of the United States before making ap~-
plication for enrollment in the retirement system shall be accepted as a
member upon his filing application, provided such application is made within
three months after entry into such active air, military, or naval service, and
his regular salary deductions as determined by the board of trustees shall
be paid to the retirement system by the employing department as provided
by chapter 252 of the laws of 1942 as amended by chapter 326 of the laws
of 1942 .

The section quoted above deals with State employees who are not or were not
‘members of the retirement system at the time of their entry into the armed forces.
It makes specific reference to chapter 252 of the laws of 1942 as amended by chapter
326 of the laws of 1942 (N.J.S.A. 38:23-5) which deals with State employees who
are or were members of the retirement system at the time of their entry into the
.armed forces, and which provides as follows:

“No person holding any office, position or employment under the
government of the State of New Jersey or of any county, municipality,
school district, or other political subdivision of the State, or under any
board, body, agency or commission of the State or of any county, municipality
or school district who, heretofore and subsequent to July first, one thousand
nine hundred and forty, entered or hereafter, in time of war, shall enter, or
heretofore or hereafter in time of emergency entered or shall enter, the
active military or naval service of the United States or the active service of
the Women’s Army Auxiliary Corps, the Women’s Reserve of the Naval
Reserve or any similar organization authorized by the United States to
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serve with the Army or Navy and who, at the time of such entry was or is
a member in good stauding of any pension, retirement, or annuity fund, shall
suffer the loss or impairment of any of the rights, benefits or privileges
accorded by the laws governing such pension, retirement or annuity funds;
and the time spent in such service Dy any such person shall be considered
as time spent in the office, position or employment held by him at the time
of his entry into such service, in all calculations of the amount of pension
to yvhich }}e is entitled and of the years of service required to entitle him to
retire . ..

It thus appears that no general provision has been made by the legislature for
the _granting of prior service credits to state employees who were in active military
service before entering into the employ of the state. Furthermo‘re, there is no
m'dlcation in Chapter 84 of the Public Laws of 1954 that the legislature intended to
give to veteran members of the State Militia or the New Jersey National Guard
serving m_the Department of Defense in a permanent status any greater benefits
t_han are given to any other state employees who are veterans. There is no indica-
tion that the legislature intended to ingraft any exceptional benefits for any class of
public employees upon the comprehensive plan and system set up by Chapter 84 of
the Public Laws of 1954. This is consonant with R.S. 38:12-8 which requires that
“o.fﬁ_cers and enlisted men serving the State in a permanent duty status shall be
eligible for the disability and retirement privileges and benefits available to all other
employees of the State,” and which was enacted subsequent to R.S. 38:14-9, upon
which the claim for exceptional prior service credit is based. ,

_ It is, therefore, our opinion that active military service in the armed forces
of the United States prior to the date that any member of the retirement system
became eligible for membership in the system by virtue of his public employment
cannot be used as a basis for prior service credit in the Public Employees’ Retire-
ment System by any public employee.

In view of the foregoing, we do not, in this opinion, find it necessary to pass
upon the question of whether or not, under R.S. 38.14-9, and for a purpose other
than Chapter 84 of the Public Laws of 1954, a member of the State Militia or New
Jersey National Guard serving in the Department of Defense in a permanent
capacity is entitled to service credit for active service in the armed forces of the
United States in time of war in cases where such active service was rendered
before the person became a State employee.

Very truly yours,

Grover C, RicaMaN, Jr,
Attorney General
of New Jersey.

By: CuARLES S. JoELSON,
Deputy Attorney General.
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AprIL 7, 1955.°

HonorapLe WitLiam F. Kewry, Jx.,
President, Civil Service Commission,
State House,

Trenton 7, New Jersey.

FORMAL OPINION—1955. No. 14.

Deir PresipeENT KELLY:

You have requested advice as to whether municipal employees of a Veterans
Housing Project are covered by the Civil Service Lavy in a municipality which has
adopted Civil Service by referendum. Your letter states.

“This Department has consistently held that such employees are not
under civil service based on the advice of former Deputy Attorney General
Theodore Backes in a letter dated February 14, 1949 and addressed to Paul
T. Stafford, Acting Chief Examiner and Secretary. This same matter with
reference to State employees are considered and determined in Formal
Opinion No. 27 of 1949, issued from your Depariment.

By Memorandum dated October 22, 1953, this Department requested
a2 review of this formal opinion with the hope that it might be reversed, but
such action was deemed inadvisable,

In the light of the above, 1 do not believe that this Department has any
alternative other than to afirm our ruling in the present case, unless some
other determination is made by your office.

1 would appreciate your advising me as to whether or not you are
inclined to effect a reconsideration and redetermination of this matter, so
that we may advise the local authorities.”

We have ascertained that the employees about whom you have inquired are
employed by the City of Perth Amboy which, by a contractual arrangement, see
N.J.S.A. 55:14G-17, manages the housing project for the Commissioner of Con-
servation and Economic Development. This being the case, it is clear that the
employment of such persons is not specifically excluded from the provisions of the
Civil Service Law by the terms of N.J.S.A. 55:14G-12 “b” and “c”. The latter
section has application only to persons employed by the Commissioner of Conserva-
tion and Economic Development.

Your letter states that the City of Perth Amboy elected, on November 13, 1953,
to be governed by the provisions of the Civil Service Law. That statute provides
that upon the adoption of its provisions by the voters of a municipality all persons
in the classified service shall continue to hold their offices and employments subject
to the provision of the subtitle relating to municipalities, R. S. 11:21-6. The effect
of this section is to “blanket in,” as eligible to the protection afforded by the Civil
Service Law, all those who are mot unclassified employees as defined by R. S.
11:22-2, as amended. Finding no provision in the latter section which would place
the subject employees in the unclassified service, we conclude that they are in the
classified service, R. S. 11:22-3. As previously indicated, those who were employed
prior to the adoption of the Civil Service Law by the voters of Perth Amboy and
who continued to serve thercafter were automatically brought within the protection
of the Civil Service Law. The employment of individuals at a subsequent date
would have to comply with the procedures set down in the Civil Service Law.
Thus, if persons have been hired for work at the Veterans Housing Project subse-
.quent to November 3, 1953, an examination of their status should be made and
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steps taken to fill the positions from eligible lists after examination or such other
means of selection as the Commission deems appropriate for the position concerned
It sh_oqu be borne in mind that temporary appointments in the municipal servicé
are limited in duration to a period of two months with only one two-month renewal
permitted, R. S. 11:22-15.

Formal Opinion 1949 No. 27, advised you that State employees of the Veterans
Eme_rgency Housing Program, in the State Department of Conservation and Eco-
nomic Development were not subject to the provisions of the Civil Service Law
Tht_: reason assigned was that the statutory provisions sefting up the program were;
designed to expire by their own limitation and, consequently, the employees were
regarded as temporary. The opinion states,

“From the foregoing, it will be seen that Chapter 323 of the Laws of
1946 is to expire by its own limitation and, in my opinion, the employees
of that department not now under civil service or under tenure by Chapter
435 of the Laws of 1948, are temporary employees and in nowise subject to
the jurisdiction of the Civil Service Commission.”

We have reexamined the above opinion in the light of the statutory provisions
relating to temporary appointments and have concluded that the opinion is erroneous
In the state service, temporary appointments are governed by the provisiors of.
R. S. 11:11-1, which provides as follows,

“The _appointing authority shall, when by reason of pressure of work
l}e determines that an extra position in the classified service must be estab-
lished for a period of not more than six months, notify the chief examiner
a-nd secretary of that fact stating the cause therefor, the probable length of
time such position will ‘be required and the duties the appointee is to per-
fprm. The chief examiner and secretary shall thereupon make such investiga-
tlon. as he deems necessary to satisfy himself as to whether the extra
position must, in fact, be established and if he finds that it must he shall
with the approval of the commission, issue the certificate provided ’by sectior;
11:7_-5 of this title and shall thereupon aufhorize the appointment of a
qualified person with or without competitive tests. Temporary appointment
to extra positions shall be made, as far as practicable, following certification
from r_e—emp]oyment and employment lists. No such appointment shall be
authorized for a period exceeding three months or renewed more than
once within a fiscal year.”

It will be noted that such temporary appointments are permitted only when
by reason of pressure of work, it is necessary to establish an extra position for ai
period not to exceed six months. The appointments are limited by the terms of
the abov.e‘quoted section, to periods of three months with ouly one ,renewa[ permitted
The positions, created to carry out the terms of Chapter 323, P. L. 1946 N.J.S A‘
5_5:14G-1 et seq., must have been intended to continue for a greater pério& .tf;an'
Six months. The program established by the statute was to continue from its effec-
tive date, October 1, 1946 to July 1, 1948, Section 26, Chapter 323, P. L. 1946
N.J.S.A. 55:14G-26. From time to time, however, the expiration dat'e of th.e pro-'
gram was extended by the Legislature, Chapter 12, P. L. 1948, Chapter 5, P. L. 1949
Chapter 186, P. L. 1949, Chapter 25, P. L. 1954, Chapter 206, P. L. 1954 Tt is thue
seen that the program was originally set up for a period longer in duration than
six -rpon_ths and, in fact, it has continued for a much longer period. These facts do
not justify any sweeping conclusion that all of the employees engaged in such a
program are to be regarded as temporary employees. In order to have been so
regarded, it would have been necessary to comply with the provisions of R S
11:11-1, supra, by the issuance of the certificate, to which reference is made the;ein.

e, s mm -

ATTORNEY GENERAL 135

and by the authorization of a temporary appointment. At the end of a six month
period, after appointment to such a position, it would have been necessary, if it
was determined to continue the position, for the appointing authority to have re-
ported his intention to establish the position, R. S. 11:7-3, for the Chief Examiner
to have certified that the position was necessary, R. S. 11:7-5, for the position to
have been classified, R. S, 11:7-3, N.J.S.A. 11:7-11, 11:7-12, and the requisite em-
ployment list to have been prepared in the appropriate manner, R. S, 11:7-3, R. S.
11:9-9 and R. S. 11.10-1.

At the time Formal Opinion 1949 No. 27 was written, the statute, Chapter
323, P. L. 1946, authorizing the administrator (Commissioner of the Department of
Economie Development) to hire employees, was silent as to the manner of selection
of employees. In such a circumstance, the provisions of the Civil Service Law
should have been complied with. Article VII, Section II, Paragraph II, of the
New Jersey Constitution requires that appointments in the civil service of the
State “* * * shall be made according to merit and fitness to be ascertained, as far
as practicable, by examination * * *” This provision would seem to require that
appointments should be made in accordance with the Civil Service Law unless there
has been a legislative determination by statute or an administrative determination
of the Civil Service Commission that it is not practicable to determine merit and
fitness by examination. We know of no such legislative or administrative determina-
tion concerning these positions. Subsequently, on May 21, 1949, shortly after the date
of Formal Opinion 1949 No. 27, Chapter 186, P. L. 1949 was enacted. The amend-
ment provided, among other things, that the employment of the state employees
authorized should not be subject to the Civil Service Law, N. J. S. A. 55:14G-12,
paragraphs “b” and “c”. After that date it was no longer necessary to comply
with the provisions of the Civil Service Law as to the selection of new state em-
ployees of the Veterans Emergency Housing Program in the State Department of
Conservation and Economic Development. The statute, however, continued to remain
silent as to the manner of the selection of municipal employees engaged in the man-
agement of such Housing Projects.

Very ruly yours,
Grover C. RicaMAN, ],
Attorney General.

By: Joun F. CraNE,
Deputy Atiorney General.

ApgriL 15, 1955.

Hon. Harry A. WaALsH,

Chief Examiner and Secretary,
Department of Civil Service,
State House,

Trenton 7, New Jersey.

FORMAL OPINION-—1955. No. 15.

Dear Mr. WaLsu:

You have requested advice as to whether an examination for the position of
Chief of the Fire Department of the Town of Morristown should be limited to
the paid members of the Fire Department or extended to include the volunteer
members as well. R. S. 40:472—21 provides as follows: :
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N “In munic%pa]ities having a permanent paid fire department, other than
cities of the first class, all promotions in such department sh;).ll be mad
from the membership thereof as constituted at the time of the promotion bui
no person shall be eligible to a superior position unless he shall have se,rved
for a period of at least three years in the grade of permanent paid fireman.”

- We understand fr'om the information you have supplied that the Morristown
ire Department consists of several volunteer companies each of which have paid
drivers. Th«.e status of the drivers is described as that of regular firemen r”)I‘he
latest effective ordinance entitled “An Ordinance relating to the Fire App;a.ratus

Drivers of the Town of Morristown” i
, passed July 5, 1929,
e e o y (Ordinance Book No.

“l. Hereafter the full time drivers of the fire apparatus of vthe Town

of Morristown, who are now so em
s ployed or who may be hereafter appoint
shall be and are hereby designated firemen. poointed
* ok kK *

4. Said ﬁrel dr.ivers, as such firemen, shall receive such compensation
and. shall be paid in the manner as is now provided by ordinance.”

) cher ordinances have estal_)lished the compensation for the chief and drivers so
that it now appears that Morristown has a fire department consisting of volunteer
as well as paid firemen headed by a chief who is paid.

To_establish a paid fire department the municipality would have had to adopt
an ordma.nce and submit it to the voters for approval, R. S. 40:47—32 V\;)e
assume this has not been done for we find nothing in the file so to indicate. A.ssum-
ing thxhs to be the case, it would appear that Morristown does not have a permanent
pau.:l f:r.e department within the meaning of the statute, R. S. 40.47—21
which limits eligibility for promotion to members of sud’l dépar.tmer;t. o e

Assuming it is practicable to determine the merit and fitn i
for the office of Fire Chief by competitive examination as conterispslatc:zfd 11;?11;3";5
1} 122/:—30 (and we know of no reason why it should not be so) we think the;
situation calls for an exercise of the discretion granted by R. S. 11:22—34, as
amended, (see also Civil Service Rule 24) as to the lower gra&e c;r gr.ades tc; be
encompassed, Falcey v. Civil Service Commission, 16 N. J. 117 (1954), and as t
whether or not the examination should be open to members of the gen,eral bl'0
DeStefing v Civil Service Commission, 130 N. J. L. 267 (E. & . 1043y,

Accordingly, we advise you that the provisions of R. S. 40:47—21, do not

apply to the instant situation; thus eligibility f i i i
L o t! . ; y for promotion to the office of
is not limited to the paid members of the Fire Department. Chiet

Very truly yours,

Grover C. RiCEMAN, JR.,
Attorney General.
By: Jomaw F. CraNE,
Deputy Attorney General.
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ApriL 15, 1955.
Hon. ARCHIBALD S. ALEXANDER,
Staie Treasurer,
State House,
Trenton, New Jersey.

FORMAL OPINION—1955. No. 16.

DeEar MR. ALEXANDER:

This is in answer to your communication of March 9, 1955.

Your first question concerns whether or not any payments received or receivable
by a plaintiff or his personal representative for temporary disability benefits, or
benefits under an accident and health policy, hospitalization policy, or similar insur-
ance policies shall be. deducted from the amount due upon the judgment for payment
of which claim is made upon the Unsatisfied Claim and Judgment Fund.

Under the common law, in an action for personal injuries, damages are not
mitigated by reason of insurance paid to a plaintiff under a contract to which the
tort-feasor was a stranger. This rule or law was adopted in New Jersey as early as
1873 when the old Supreme Court stated in Weber v. Morris and Essex Railroad Co.,
36 N. J. L. 213 (Supreme Ct. 1873) :

“ . A person committing a tort cannot set up in mitigation of damages
that somebody else, with whom he had no connection, has either in whole

or in part indemnified the party injured.” _

This rule of law has been cited with approval in Cornish v. North Jersey Street
Railway Co., 73 N. J. L. 273 (Supreme Ct. 1906; Skillen v. Eagle Motor Co., 107
N. J. L. 211 (Supreme Ct. 1930) ; Rusk v. Jeffries, 110 N. J. L. 307 (Err. & App.
1932). i

However, this rule does not apply to the Unsatisfied Claim and Judgment
Fund Law which provides in N. J. S. A. 39:6-71, as amended, in part, as follows:

« . Any amount for compensation or indemnity for damages or other
benefits which the plaintiff has received or can collect from any person other
than the judgment debtor shall be deducted irom the amount due upon
the judgment for payment of which claim is made.”

Furthermore, N. J. S. A. 39:6-83, as amended, provides that “a judgment
against the director shall be reduced by any amounts which such plaintiff has
received from any person mentioned in subparagraph (m) of section 10 (N. J. S. A.
39:6-70).” Subparagraph (m) of section 10 (N. J. S. A. 39:6-70) refers to “a
judgment in an action against any other person against whom he has a cause of
action in respect of his damages for bodily injury or death or damage to property
arising out of an accident and . .. the amounts recovered upon such judgments or
the amounts, if any, received for indemnity or other benefits for such injury or
death or damage to property from any person other than the operator or owner of
the motor vehicle causing such injury, death or damage.”

In light of the above-cited statutory provisions, it is our opinion that payments
received or receivable by a plaintiff or his personal representative for temporary
disability benefits, or benefits under an accident and health policy, hospitalization
policy, or similar insurance policies would constitute “other benefits” within the
meaning of these statutes, which should be deducted from the amount due upon
the judgment for payment of which claim is made against the Fund.

Your 'second question concerns how payment shall be made from the Fund in a -
case where there is an accident involving two or more persons whose total claims
exceed $10,000.00.
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N. J. S, A.39:6-73 (1) limits to $5,000.00, exclusive of interest and costs, the
amount payable from the Fund to one person in any one accident; N. J. S. A.
39:6-73(2) limits to $10,000.00, exclusive of interest and costs, the amount payable
from the Fund as the result of any one accident.

You have asked specifically whether, in a case where there is an accident
involving two or more persons whose total claims exceed $10,000.00, payment is to
be made from the Fund on a pro rata basis after all claims have been adjudicated,
or “in the order judgments are received.”

N. J. S. A. 39:6-69 provides for application to the court in which the unsatis-
fied judgment was entered that said judgment be directed to be paid out of the Fund
subject to the limitations cited above as to amounts. N. J. S. A. 39:6-70 provides
for a court hearing upon the application for payment of judgment from the Fund.
N. J. S. A. 39:6-71, as amended, which provides for an order for payment of judg-
meat, is as follows:

“The court shall make an order directed to the treasurer requiring
him to make payment from the fund of such sum, if any, as it shall find to be
payable upon said claim, pursuant to the provisions of and in accordance
with the limitations contained in this act. ., . .”

Examination of the Unsatished Claim and Judgment Fund Law reveals no
express provision for the apportionment on a pro rata basis of claims under un-
satisfied judgments of more than one person, totalling $10,000.00 or more as the
result of a single accident. Neither does it deal with the problem which would
arise in the event the Unsatisfied Claim and Judgment Fund Board were required, at
one meeting, to pass upon the priority of two or more orders bearing the same date,
for payment of judgments arising out of the same accident, and totalling more than
$10,000.00. Nor does it deal with the problem which would arise if the Board were
required, at one meeting, to pass upon the priority of two or more orders. either
bearing different dates, or fled with the Board on different dates. Furthermore, it
does not go into the problem of the rights of a person who gives the Board notice
of an accident, but delays institution of a legal action, as against the rights of a
person who gives notice and promptly reduces his claim to judgment.. -

Examination of the statutes and case law on the general subject of the opera-
tion and effect of writs of execution after judgment would be of no avail towards
a solution of the problem in point since we are here involved with a separate and
distinct statuory field which is sui generis. Furthermore, an examination of cases
dealing generally with insurance policies which fix Iimits of liability upon the part
of the insurer discloses that the lJaw is in an unsettled state.

A leading case which holds that judgment creditors are entitled to share pro
rata in payments under a policy which restricts the amount of the insurer’s liability
is Century Indemnity Co. v. Kofsky, et al., 115 Conn. 193, 161 Atlantic 10t, (Supreme
Court of Errors of Connecticut, 1932). We quote from this case, in which the insur-
ance company paid the money into court, and interpleaded the contesting parties:

“We would, in the absence of strong considerations to support such a
ruling, be reluctant to apply legal principles which would recognize any
priority between the judgment creditors. Where several creditors are re-
stricted for satisfaction of their claims to a single fund inadequate to pay all,
the general rule adopted is that of equality . . . Particularly would we be
reluctant to recognize either of the claims of priority advanced in this case.
A rule of priority dependent upon the time when actions are begun against
the insured would be likely to lead to a race to begin such actions, with an
added burden of litigation to parties and the courts and a tendency to pre-
vent or render more difficult the settlement of claims. A rule of priority
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made dependent upon the time when judgments were r_endered against the
insured would often make controlling the adventitious circumstances attend-
ing litigation, often beyond the control of the parties . ..

“The plaintiff has submitted to the court in a proceeding in equity the
question of its liability to pay to the various defendants the amounts due,
under the policy; justice requires that they share in equal proportions in the
sums due under it on account of the particular kind of injuries suffered; and
in the circumstances of this case, that result can be accomplished without
violating any -legal principle.”

In Bleimeyer v. Public Service Mulual Casualty Insurance Corporation, 250
N. Y. 264, 165 N. E. 286, (Ct. of Appeals of N. Y., 1929), Justice Cardozo extended
the pro rata doctrine in the case of a bond bearing limited liability on the part of
the insurer. In that case, the plaintiff had filed a bond for an omnibus company
under a New York statute which required that the bond need only be for a'total
sum of $5,000.00 for any one accident, “to be apportioned ratably among the Juc‘i-gk
ment creditors according to the amount of their respective judgments.” T_he question
before the court was whether or not the limited fund had to be apportioned so as
to include persons who had not reduced their claims to judgment, or who had not
yet instituted legal action. In ruling in the affirmative, the court said :

“We think the proper form of remedy, where several persons ha\(e
been killed or injured as the result of a single casualty and the wx.'ongfioer is
insolvent, is an equitable action by a judgment creditor suing in his own
behalf and in behalf of any others similarly situated, to administer the pro-
ceeds of the bond as a fund created by the statute for ratable protection.
Guffanii v. National Surety Co., 196 N. Y. 452, 456, 457, 90 N. E. 174 (134
Am. St. Rep. 848) ; Bottlers Seal Co. v. Rainey, 243 N. Y: :'533, 153 N. E.
437 Monn v. Pentz, 3 N. Y. 415, 423. The statute is explicit to the effect
that the moneys due under the bond are ‘to be apportioped ratab!y among
the judgment creditors according to the amount of the{r respective Jydg-
ments.” This scheme will be frustrated if a single c]axmam': may gain a
preference over others and appropriate to his own use s_omethmg_ more than
his proportionate share of the general security. (';yffanft V. Nat‘iona_l .S'ur:.fty
Co., supra. The appropriate remedy in such conditions is an action m'equxty
for proportionate division. Mann v. Pentz, supra. Wq do not hold with th.e
courts below that a claimant must postpone his action on the bqnd u_ntxl
the rights of other claimants have been barred by lir"mtatlon. This might
result in postponement for 21 years or longer, .whlch would make the
remedy illusory. The action is not premature, but its form must be ada_pted
to the needs of the occasion. In an action in equity, the co.urt may direct
an interlocutory judgment requiring other judgment cred_ltors to prove
their claims within a stated time if they wish to share in the. security.
Brinckerhoff ». Bosiwick, 99 N. Y. 185 104, ] N. E. 663; Hfrshfeld v.
Fitzgerald, 157 N. Y. 166, 51 N. E. 997, 46 L. R. A. 839. If claims are in
litigation, but have not yet been reduced to judgment, there may be a rea-
sonable allowance of time, six months, or a year, or what_ever o_ther period
may be fair in the light of all the circumstances, w1thm' whxf:h claims may he
perfected. When the allotted time shall have elapsed, final ;udgment may bf;
rendered for the division of the fund among the judgment creditors entitled.

wever, there is a line of cases which rule against pro rata apportionment
in axgl(:)gous cases. In Price v. Price, 122 West Virginia 122, 7 S.E. zd 510 (W§st
Virginia Supreme Ct. of Appeals, 1940) th.e court grefgrred. the eq'uxt:il,tﬂeTkr:laxu.r;
that “equity aids the vigilant” to the maxim that “equity is equality. .ust,‘ i
gave priority to a judgment creditor upon the bond of a city treasurer over other
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creditors who had not reduced their claims to judgment where the bond was insuffi-
cient to pay all claims in full. Many jurisdictions support this result.

In view of the failure.of the Unsatisfied Claim and Judgment Fund Act to deal
with the problem, and in further view of the impossibility of discerning a clear
and consistent rule of law from the reported cases, we suggest that steps be taken
by means of supplementary legislation to clarify this area of the law. When the
Board has established a policy on the matter which it wishes to recommend to
the Legislature, we shall be pleased to confer with the Board on the preparation
of the proposed legislation. If no supplemental Jegislation is enacted, the safest policy
would be for the Board to pay the money into court, and have the court adjudicate
the conflicting claims by way of an interpleader action.

Your third question concerns whether or not the Board, under N. J. S. A.
39:6-72, as amended, has authority to arrange installment payments for the judgment
debtor. This section gives the Board authority, under certain stated conditions, to
consent to settlements in excess of $1,000 between the plaintiff and defendant,
subject to the approval of the court. It also gives an insurer to whom a claim has

- been assigned authority to settle, under certain stated conditions, any claim involving
less than $1,000 with the approval of the Director of Motor Vehicles and any other
one member of the board, without court approval. This section deals with Jump
sum settlements, and makes no provision for installment payments to the Board
for payment made by the Fund pursuant to such settlements,

The only reference to installment payments which the legislation appears to
make is found in N. J. S. A. 39:6-87, which provides as follows:

“Where the license or privileges of any person, or the registration of
a niotor vehicle registered in his name, has been suspended or cancelled
under the Motor Vehicle Security-Responsibility Law of this State, and
the treasurer has paid from the fund any amount m settlement of a claim
or towards satisfaction of a judgment against that person, the cancellation
or suspension shall not be removed, nor the license, privileges, or registration,
restored, nor shall any new license or privilege be issued or granted to, or
registration be permitted to be made by, that person until be has

(a) Repaid in full to the treasurer the amount so paid by him together
with interest thereon at four per centum (4%) per annum from the date
of such payment; and

(b) Satisfied all requirements of said Motor Vehicle Security-Responsi-
bility Law in respect of giving proof of ability to respond in damages for
future accidents, provided, that the court in which such judgment was
rendered may, upon ten days, notice to the board, make an order permitting
payment of the amount of such person’s indebtedness to the fund, to be made
in installments, and in such case, such person’s driver’s license, or his driving
privilege, or registration certificate, if the same have been suspended or
revoked, or have expired, may be restored or renewed and shall remain in
effect unless and until such person defaults in making any installment
payment specified in such order. In the event of any such default, the director
shall upon notice of such default suspend such person’s driver’s license, or
driving privileges or registration certificate until the amount of his indebted-
ness to the fund has been paid in full .. .”

It should be noted that under this section, only the court may permit the
restoration or renewal of a driver’s license or a registration certificate while in-
stallment payments set by the court are being made. Otherwise, the section specifi-
cally provides against such restoration or renewal until the judgment debtor has
“repaid in full to the Treasurer the amount paid by him together with interest
thereon at the rate of 4% per annum from the date of such payment.”
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It 1Is our opinion that there is no prohibition in the legislation against the Board
arranging for the collection by an instaliment method of the entire amount paid by
the Treasuref' plus 4% interest. However, there is no authority for said installment
payments being used as a basis for renewal or restoration of driving privileges
without the express authority of a court order to that effect as provided by
N. J. 8. A. 39:6-87 (b).

Very truly yours,
Grover C. RICHMAN, JRr,
Attorney General.
By: Cumarres S. JorLson,

. Deputy Attorney General.
csj b

APriL 20, 1955.
Acrrep T. Davis, Chairman, s

Hudson County Board of Elections,
591 Summit Avenue,
Jersey City 6, New Jersey.

FORMAL OPINION—1955. No. 17.

Dear MRr. Davis:

‘ Receipt is acknowledged of your request for my opinion as to the legal qualifi-
cations for newspapers publishing resolutions, official proclamations, notices or
advertising in this State,

R. 5. 35:1-21 (P. L. 1953, Chapter 411, page 2067, section 1) provides :

) “Whenever it is required to publish resolutions, official proclama-
tions, notices or advertising of any sort, kind or character, including pro-
posals for bids on public work and otherwise, by this State or by any board

or body constituted and established for the performance of any State duty

or by any State official or office or commission, the newspaper or news-

papers selected for such publication must meet and satisfy the following

qu_alliﬁcations, namely: said newspaper or newspapers shall be entirely
printed in the English language, shall be printed and published within the

S(at‘e of New Jersey, shall be a newspaper of general paid circulation pos-

sessing an average news content of not less than thirty-five per centum

(35%), shall have been published continuously in the municipality where its

publication office is situate for not less than two years and shall have been

entered for two years as second-class mail matter under the pastal laws and

regulations of the United States, * * *

It will be noted that this section requires that such newspaper or newspapers
shall be entirely printed in the English language, shall be printed and published within
the State of New Jersey, shall be a newspaper of general paid circulation possessing
an average news content of not less than thirty-five per cent, shall have been puh-
lished continuously in the municipality where its publication office is situate for not
less than two years and shall have been entered for. two years as second-class mail
matter under the postal laws and regulations of the United States.

These statutory conditions are prerequisites for. advertising of the kind men-
tioned in the statute,

Yours very truly,
Grover C. RicHMAN, Jr,
Attorney General.
By: Joseru LANIGAN,

Deputy Attorney General.
ji/d
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ApriL 20, 1955.
Mgr. ELMER G. BacGaLey, Secretary,

Consolidated Police and Jiremew's Pension Iund Commission and Police and Fire-
men's Retirement Svstemn of New Jersey.

State House Annex,
Trenton, New Jersey.

FORMAL OPINION—1855. No. 18.
Dear MR, BAGGALEY:

You have asked our opinion as to the responsibilities of the Consolidated Police
and Firemen’s Pension Fund Commission and the Police and Firemen's Retirement
System of New Jersey in considering retirement applications from

“(a) persons under departmental charges

(b) persons under indictment for a crime of moral turpitude and

(c) persons convicted or dismissed under either circumstances,” o

We shall deal first with the problem relating to persons already dismissed
upon departmental charges, or who were convicted in cowrt as referred to in your
category (c) above.

A leading case which establishes the principle that peusion rights are 10 'be
denied to a public employee who has been convicted of a crime is Walter v. Police
and Fire Pension Commission of the City of Trenton, 120 N. J. L. 39 (Sup. Ct. 1938),
The opinion in that case opens as follows:

“Does a police officer, who continues in service after having s'erve_d
twenty years and after having attained the age of fifty years, forfeit his
right to a pension under 2 Rev. Stat. 43:16-1 (Pamph. L. 1920, ch. 160, p-
324), by reason of his conviction for malfeasance in of:ﬁce, the ma]fease_mce
having occurred after the police officer had become eligible for the pension?
We think so.”

The court further stated (p. 42):

“Deductions from salary, moreover, create no vested right to a peusion.
Bader v. Crone, 116 N. J. L. 329; 184 Atl. Rep. 346. A peusion is, in effect,
but the taxpayer’s reward, given pursuant to legislative mandate, for honest
and efficient service. Plunkett v. Pension Commissioners of Hoboken, 113
N. J. L. 230; 173 Atl. Rep. 923: affirmed, 114 N. J. T.. 273; 1?6 AL]._ Rep.
34]1. To bestow that reward upon one whose record of public service 13
marred by a conviction for malfeasance in office would be' to place premium
upon dishonesty and inefhciency ; to burden the taxpayer with ~the necessity of
providing for one who has betrayed the trust imposed upon him. Sgch a re’-)
sult will never be countenanced by any word, act, or judgment of this court”
The court in this case also stressed R. S. 2:160-9, which is now 2A:135-9, and

reads as follows:

“Any person bolding an office or position, elective or .a;')pointive,_upfler_
the government of this State or of any agency or political subdivisiou
thereof, who is convicted upon, or pleads guilty, non.vult or nolo conte_nd_ere
to an indictment, accusation, or complaint charging him with _the commission
of a misdemeanor or high misdemeanor touching the admimstra_tlon_ of his
office or position, or which involves moral turpitudg, shall_ fprfelt his office
or position and cease to hold it {from the date of his conviction or entry of
plea . ..
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In discussing the applicability of the above-cited statute to the retirement rights
of a member of the police department under R. S. 43:16-1, the court stated (p. 41) :

“. .. Itis clear that under R. S. 43:16-1, in order for an officer to retire
with pension, he must have been a member of the police department at the
time his application is made. And it is equally clear that this prosecutor
was not, on March 15, 1937, when he applied for a pension, a member of the
police department of the city of Trenton. His office had been forfeited on
March 20, 1935, because of his conviction for malfeasance in office.”

Since the old R. S. 2:160-9 is still in effect as N, J. S. A. 2A:135-9, it must
be held to have the same effect upon applications for retirement under N. J. S, A.
43:16-1, et seq., and N. J. S. A, 43:16A-], et seq., which also Jimit benefits there-
uader to ‘members” of the police and fre departments, One who has forfeited his
office or position under N. J. S. A, 2A:135-9 cannot, obviously, be any longer con-
sidered a "member” of a police or fire department.

Plunkett v. Pension Commissioners of Hoboken, 113 N. J. L. 230 (Sup. Ct.
1934), affirmed 114 N. J. L. 272 (E. & A. 1934) deals with the pension rights of a -
fireman who was dismissed upon departmental charges of misconduct. In denying
pension rights to such a person who had, concededly, reached voluntary retirement
age, the court stated (p. 233):

"And it cannot be gainsaid that the applicant is confessedly guilty of
misconduct of a disqualifying character. His conduct, while a member of
the fire department, did not meet the standard prescribed by the statute.
‘Honorable service’ is that characterized by or in accordance with principles
of honor. One so serving is scrupulously upright, and shows a fine regard
for obligations as to conduct. He is entitled to honor or high respect. The
New Century Dictionary. One who embezzles funds entrusted to his care
does not, therefore, render the service that is an essential prerequisite to the
awarding of a pension under the act. This offense involves moral turpitude,
and palpably justifies the denial of a pension to one so offending. Such mis-
conduct afforded ample justification {or the removal of prosecutor from the
department. He thereby forfeited his right of membership, and, by the
same token, his offense characterized his service as dishonorable.

But it is said that when a member of such a department has rendered
hatorable service therein for a period of twenty years, and attaired the age
of voluntary retirement, a vested property right to the statutory pension
accrues, and he cannot thereafter be deprived of this right by his dismissal
from the department for reasons not ‘made by statute grounds for the
termination of a pension.” This contention is utterly lacking in substance.
The rule is that compulsory deductions from the salaries of governmental
employes, by the authority of the government, for the support of a pension
fund, create no contractual or vested right between such employes and the
government, and neither the employes, nor those claiming under them, have
any rights except such as are conferred by the statutes creating and govern-
ing the fund.”

We now turn to the case of a person who, although not dismissed upon de-
partmental charges or convicted in court, has departmental charges or an indict-
ment pending against him. In McFeely v. Board of Pension Commissioners of
Hoboken, 1 N. J. 212 (Sup. Ct. 1948), the court dealt with the prablem of a
person under indictment. It stated as follows (p. 217):

“The statute lays upon the Pension Commission the clear and specific
duty of affirmative action where there is a concurrence of the statutory factual
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prerequisites. Beronio v. Pension Commission of Hoboken, 130 N. J. L. 620
(E. & A. 1943). While in some jurisdictions there is a specific statutory pro-
vision that action upon the application for a pension of this class shall be
deferred until the disposition of a pending indictment against the claim-
ant, there is none such in this state.- Yet it is implicit in the statute
that, in aid of the performance of their duty to determine the existence
of the prerequisite condition of honorable service, these tribunals may,
and in most cases should, certainly where the offense charged involves
moral turpitude, stay action upon the pension claim awaiting the trial
or other disposition of a pending indictment against the claimant; and, pos-
sessing as they do, in analogy to the authority of courts of general jurisdic-
tion at common law, the inherent power of reconsideration, they may also,
in the exercise of a sound discretion, vacate a pension grant and suspend
further action on the claim unti! a pending indictment against the claimant is
finally determined.

This power arises by necessary implication to serve the statutory policy.
Inadvertent or premature or clearly erroneous action is not put beyond cor-
rective measures by the tribunal itself. Apart from the inherent power of
judicial tribunals, on their own motion, to correct injustice and prevent fraud
or imposition upon the law, there is the added consideration that conviction
of a misdemeanor touching the administration of one’s office, or which in-
volves moral turpitude, results in a forfeiture of the office. R. S. 2:160—9.”

In Ballurio v. Castellint, 29 N. J. Super. 383 (App. Div. 1954), the question of
a person under departmental charges was considered. In that case, the plaintiff
sought a veteran’s pension under N. J. S. A. 43:4—1 while under suspension pending
a hearing on departmental charges which were preferred against him after he had
been arrested on a charge of committing the crime of abortion. The court stated

(p. 390) :

“What then was the effect of Ballurio’s suspension from employment
prior to the application for retirement? The fact that he had veteran status,
the age qualification, and the minimum service requirement, does not signify
that he had a vested right to the pension and had become a special type of
employee, no longer subject to discharge for cause. Plunkett v. Board of
Pension Commissioners of City of Hoboken, supra. Obviously, suspension is
not synonymous with discharge or dismissal; when it occurs the employment
continues but becomes subject to the suspension. Cf. Murley v. Township of
Raritan, 117 N. J. L. 357 (Sup. Ct. 1936). And in such case it must be con-
sidered that not only are the duties and obligations of the employment re-
moved temporarily but the rights and privileges as well. Thus, the Civil
Service Department rules define suspension as, among other things, ‘removal
preliminary to hearing and discharge from the service” Rule 64.

Accordingly, when Ballurio was suspended, he was deprived of the
privilege of obtaining a pension until the criminal charge was disposed
of” . ..

It might possibly be argued that since N. J. S. A. 43:15—1 et seq. which

creates the Consolidated Police and Firemer’s Pension Fund provides throughout '

for retirement for age and disability for firemen and policemen “who shall have
served honorably”, whereas N. J. S. A. 43:16A—1 et seq.. which inyolves the Police
and Firemen’s Retirement System of New Jersey refers to merely “creditable
service”, some distinction can be made. However, this line of reasoning was dis-
posed of in Ballurio v. Castellini (supra) in which the court stated (p. 389):
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“The industry of counsel has supplied us with the statistical data that
Title 43 of the Revised Statutes contains 60 separate pension acts. Of these,
nine speak of ‘honorable service’ or use equivalent words, and 51 contain
no such reference. In the nine instances, the employees affected are certain
categories of policemen and firemen and municipal water department
employees. The 51 others include a heterogeneous group of employees, in-
cluding policemen and firemen. One class cannot be distinguished {rom the
other on any rational basis. Study of the various groups discloses no legis-
lative pattern from which the deduction may be made that a deliberate in-
tention is manifested to demand honorable service in some employments
and not in others.

Consideration of all these acts in the light of the sui generis character
of a public pension inevitably leads to the conviction that ‘honorable’ service
is implicit in every such enactment. A pension is a bounty springing from
the appreciation and graciousness of the sovereign; it is an inducement
to conscientious, efficient and honorable service. And its utility would be
destroyed if a persom who is properly subject to discharge because of guilt
of a crime involving moral turpitude can be said to have an indefeasible
claim to a pension simply because he has served the required length of
time and reached the necessary age and happens to win a headlong race to
file his application for retirement before the public authorities can try him
onr the charges pending against him arising from such erime.”

In view of all the foregoing, it is our opinion that the Consolidated Police
and Firemen’s Pension Fund Commission of the State of New Jersey and the Board
of Trustees of the Police and Firemen’s Retirement System of New Jersey should
deny applications for retirement to persons within your category (c) above, and
should withhold action on applications for retirement within your categories (a)
and (b) above until a decision has been reached upon the departmental charges
or indictments pending against them.

Very truly yours,
Grover C. Ricaman, Jr,
Attorney General.
By: CuarLEs S, JOELSON,
Deputy Atiorney General.

csj ;b

May 11, 1955.

Mr. ELMER G. BAGGALEY, Secretary,
Consolidated Police ond Firemen’s Pension Fund Commission and
Police and Firemen's Retirement System of New Jersey,

State House Annex,
Trenton. New Jersey.

SUPPLEMENT TO FORMAL OPINION—1955. No. 18.

Dear MR. BaGGaLEY:
We hereby supplement Formal Opinion No. 18 of the year 1955 by calling your
attention to R. S. 43:16—13, which provides as follows:
“No member of the police or fire department in any municipality or
county in this State who shall have served honorably in any such department
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for a period of twenty years shall be deprived of his pension privileges
under chapter sixteen of Title 43 because of any violation of the rules and
regulations established for the government of such department, but he may
be fined, reprimanded or discharged. A member of the department found
guilty before a court of competent jurisdiction may be dismissed or punished
in any manner provided by law.” ’

Under this statute, the application of which is limited to pensions under R. S.
43:16—1, et seq, any member who shall have served honorably for twenty years
who is under departmental charges of ‘“violation of a deparmental rules and
regulations”, or who is adjudged guilty of such charges may, nevertheless, be
granted pension privileges.

This statute is to be limited to such cases, and is not to be extended to
cases where a member is brought under departmental charges because indicted
for a crime, or is dismissed for conviction of a crime. In the former case, pension
payments are to be withheld pending the outcome of the indictment purswant to
McFeely v. Board of Pension Commissioners of Hoboken, 1 N. J. 212 (Sup. Ct.
1948). In the latter case, pension payments are to be denied for the reasons set
forth in our original opinion.

Will you please attach this Supplemental Opinion to the original Opinion so
that the two may be treated together.

Very truly yours,
Grover C. RicuMaN, JRr,
Attorney General.

By: CHarRLES S. JOELSON,
Deputy Attorney General.
CSJ ;gc

. ApriL 20, 1955,
Hown. ArcrHiBaLD S. ALEXANDER,

State Treasurer,
State House,
Trenton, New Jersey.

FORMAL OPINION—1955. No. 19.

Dear TREASURER ALEXANDER:

You have sought advice relating to your power to promulgate regulations as; -

to wh_ich persons may file returns with the Inheritance Tax Bureau, Division of
Taxation, Department of the Treasury. Such returns must be filed as provided by
statute (N. J. S. A. 54:33—1 to 54:36—7).

You___have submitted to us in connection with your request a proposed code -of
regulations governing the conduct of District Supervisors in the Bureau of which
Rule 8 is pertinent. This Rule limits persons who may file such returns by
stating that:

“No District Supervisor, or other employee, shall accept an inheritance
tax report on the estate of a resident decedent from or negotiate with any
person with regard to resident decedent estate matters unless said person
is:
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(a) An attorney at law of the State of New Jersey, or

(b) The personal representative of the estate, or

(¢) An heir at law, next of kin, grantee, transferee, legatee or devisee
of the decedent.”

With regard to proposed Rule 8 you have asked the following specific questions:

(1) Can the Bureau refuse to accept a return filed by an accountant
or other person other than an attorney acting in behalf of the
legal representative of the estate?

(2)" Can the Bureau refuse to accept a return on a resident estate from
counsel of another state and insist that New Jersey counsel be
employed?

(3) May this proposed code of regulations be adopted by a regulation
of the Department of the Treasury, Division of Taxation, or
is this a matter for legislation?

The object of proposed Rule 8 is to prevent the practice of law before the
Bureau by unlicensed persons. Such practice is illegal; the offender may be adjudged
a disorderly person which is punishable by fine or imprisonment (N. J. S. 2A:170—
78; N. J. S. 2A:169—4). The Supreme Court by virtue of N. J. 1947 Constitution,
Art, VI, Sec. II, Par. 3, has jurisdiction over the admission to the practice of law
and the discipline of persons admitted. It bas the power to regulate the practice of
law and punish for contempt those who practice without authority (In Re Baker,
8 N. J. 321 (1952). To this end, the Supreme Court has adopted rules and regula-
tions governing the practice of law. R. R. 1:12—1 (b) provides that:

“No person shall practice law in this State unless he has been admitted
to practice as an attorney at law of this State and is in good standing.”

R. R. 1:12—4 (b) provides that:

“No attorney or other person not residing in this State, or person
not regularly admitted and enrolled, shall practice in the name of any attor-
ney in this State, nor shall any attorney thereof permit another so to
practice, on pain of being stricken from the roll.”

And R. R. 1:12—5 states:

“No fee to any attorney or counsellor shall be allowed and no allowances
by way of such fee shall be made in any cause, matter or proceeding in any
court in this State, except for or on account of actual service rendered by
a member of the bar of this State engaged in the practice of law and main-
taining an office in this State; except that in any cause, matter or pro-
ceeding requiring the services of an attorney, counsellor or other member
of the bar of any foreign jurisdiction, the court, in allowing a fee or making
an allowance by way of fee, as aforesaid, shall take cognizance thereof and
shall make allowance therefor as though actually rendered by the member
of the bar of this State by whom such services were engaged.”

These are not only applicable to our courts of law but to administrative tri-
bunals that exercise quasi-judicial powers. In Stack v. P. G. Garage, 7 N. J. 118
(1951), a layman had sued for services rendered by representing a taxpayer in
an appeal to a County Tax Board. In affirming the trial court’s holding that
an agreement for such services was illegal and unenforceable, the Supreme Court
stated at page 120 that:
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“In determining what is the practice of law it is well settled that it
is the character of the acts performed and not the place where they are
done that is decisive. The practice of law is not, therefore, necessarily limited
to the conduct of cases in court but is engaged in whenever and wherever
legal knowedge, training, skill and ability are required. As was stated in
Tumuliy v. Rosenblum, 134 N. J. L. 514, 517-18 (Sup. Ct. 1946) :

“The practice of law is not confined to the conduct of litigation in courts
of record. Apart from such, it consists, generally, in the rendition of legal
service to aupother, or legal advice and counsel as to his rights and obliga-
tions under the law, * * * calling for * * * a fee or stipend, i.e., that which
an attorney as such is authorized to do; and the exercise of such profes-
sional skill certainly includes the pursuit, as an advocate for another, of a
legal remedy within the jurisdiction of a quasi-judicial tribunal. Such is
the concept of R. S. 2:111—1, classifying as a misdemeanor the practice of
law by an unlicensed person.’”

People ex rel Chicago Bar Association v. Goodman, 366 Il1. 346, 8 N. E. 2d
94] (Sup. Ct. 1937), contempt proceedings were brought against a layman who
conducted a business of handling and adjusting workmen’s compensation claims.
In affirming a judgment of contempt, the court stated at p. 945 that:

“It is urged that the practice by the respondent before the Industrial
Commission is before an administrative body, and that the respondent, there- *
fore, is not practicing law because: he is not before a court. That precise
question is one of {irst impression in this Court. It is elementary that a great
portion of the present-day practice of law is conducted outside the courtroom.
The respondent urges that because the legislative act relating to the Indus-
trial Commission grants to that body the right to promulgate rules govern-
ing the procedure before it, and the commission has adopted a rule per-
mittingl a party to appear before it by his attorney or ‘agent’ he, as agent
of the claimant, may lawfully appear before the commission as the repre- ~
sentative of the client and try his claim there. Even though the Industrial
Commission is merely an administrative body, yet, if what the respondent
did for a fee, in the presentation of and hearing of a petitioner’s claim
before that body, amounted to the practice of law, a rule of the commission
purporting to grant him that privilege is of no avail to him. The General
Assembly has no authority to grant a layman the right to practice law. In
re Day, supra. It follows that any rule adopted by the commission, purport-
ing to bestow such privilege upon one not a duly licensed attorney at law,
is void, Nor can the General Assembly lawfully declare not to be the
practice of law, those activities the performance of which the judicial de-
partment may determine is the practice of law.”

New Jersey recognizes in its Constitution the supremacy of the Supreme Court
in matters dealing with the practice of law.

The Transfer Inheritance Tax Bureau administers the transfer inheritance tax
statutes (N. J. S. A. 54:33-1 to 54:36-7). It is our opinion that the preparation and
‘filing of an inheritance tax return constitutes the practice of law before a bureau
that exercises quasi-judicial functions. A person preparing and filing a return
must have a thorough knowledge not only of the specific tax law involved but of
the statutes and case law dealing with property, wills, deeds, trust, family relation-
ships and many other subjects. (See In Re Bugasch, 12 N. J. Misc. 788 (Sup. Ct.
1934).) :
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Whether a person prepares and signs a return or simply prepares same makes
no difference. Such conduct by a person not licensed to practice law is glea_rly
prohibited. (See Gardner v. Conway, 48 N. W. 2d 788 (Minn. 1951). Application
of New York Lawyers Association, 78 N. Y. S. 2d 209 (N. Y. Sup Ct. 1948)
affd. 87 N. E. 2d 451 (Ct. App. N. Y. 1949).) Thus, it is our opinion that the
preparation, signing and filing of a return with the Transfer Inheritance Tax ‘Bureau
by an unauthorized person not licensed to practice law and not representing the
estate in a representative capacity would constitute the unlawful practice of law.

In answer to your first question, it is our opinion, therefore, that you not only
may but should refuse to accept a return filed by an accountant or other person other
than an attérney acting in behalf of the legal representative of the estate, because
such- action constitutes nnauthorized practice of the law.

For reasons expressed in our answer to your first question, you should refuse
to accept a return on a resident estate from counsel of another state, because such
out-of-state counsel is not licensed to practice law in New Jersey and would be
in the same position as any layman. (R. R. 1:12-1 (b); R. R. 1:12-4 (b); R. R.
1:12-5. See also Chicago Bar Association vs. Kellogg, 88 N. E. 2d, 519 (1ll. App.
Ct. 1949) ; Petition of Kearney, 63 So. 2d 630 (Fla. Sup. Ct. 1953).)

In answer to your last question, it is our opinion that even without any regula-
tions you would have the power to enforce the prohibition against unauthorized prac-
tice of law for reasons stated above. '

Aside from that, you do have the statutory power to promulgate Rule 8. The
Transfer Inheritance Tax Bureau in the Division of Taxation of t_h@ Department of
the Treasury (N. J. S. A. 52:18A-24) is under your general supervision (N.J. S A
52:18A-3; 52:18A-30). The Director of the Division of Taxation, fqrmerly the
State Tax Commissioner, has the power to administer statutes dealing with transfer
inheritance taxes and the duty to assess and collect same (N. ] S. A. 54:33-5;
52:27B-48 et seq.). You have the power to supervise the organization of the Depart-
ment and, pursuant to N. J. S. A. 52:18A-30 (d), to:

“formulate and adopt rules and regulations for the eficient conduct of

the work in the general administration of the Department * ok j“.” _
Furthermore, since the Legislature has declared the unaut.hc.)rxzed practice of
law an illegal act, you would have an implied power to prohx‘blt' that which the
legislature has declared unlawful. (See In Re Port Murray Dairy Co., 6 '\I J.
-Super. 285 (App. Div. 1950) ; Abelsow’s Inc. v. N. J. State Board of Optomeirists,

5 N. J. 412 (1950).)

Very truly yours, )
Grover C. RiCHMAN, JR,
Altorney General.

By: Davip M. Sartz, JRr,
Deputy Attorney General.

DMS:JC
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May 4, 1955.
HoNORABLE ARCHIBALD S. ALEXANDER,
State Treasurer,
State House,
Trenton, New Jersey.

FORMAL OPINION 1955. No. 20.

Dear MR, ALEXANDER:

You forwarded to this Office, for our opinion, a communication from Russell
E. Watson, Esq., counsel for Rutgers University, relative to the status and rights
of certain employees of Rutgers University, under the Public Employees' Retirement
System Law (N. J. S. A. 43:15A-] to 43:15A-86).

Mr. Watson's Jetter was submitted with reference to questions raised by the
Bureau of Pensions of your Department, as to the disposition to be made of appli-
cations by veteran employees of Rutgers University for certain rights and privileges,
hereinafter discussed, under the Public Employees’ Retirement System legislation.

The specific question presented by the Bureau of Pensions is whether veterans
employed by Rutgers University, are to be regarded as being engaged in public service
with the State, entitling such veteran employees to certain privileges granted public
employee veteran members of the Public Employees’ Retirement System under
N. J. S. A. 43:15A-7c, N. J. S. A. 43:15A-60 and N. J. S. A. 43:15A.6].

This Office, in a number of opinious, has considered the relationship of Rutgers
University, the State Universily, to the State itself. Thus, under date of August 5,
1952, Atiorney General Parsons, in an opinion written by Deputy Attoruey General
Cook and addressed to the then Acting ‘Commissioner of Fducation held, inter alia:

“By Chapter 49 of the Laws of 1945, the State University of New Jersey
was established in its present form as “an instrumentality of public educa-
tion in this State”. The law provided, among other things, for an agreement
between the State University and the State of New Jersey whereby the
former would be utilized by the latter as such an instrumentality, the Univer-
sity to have the care, custody and control of all property and facilities, con-
stituting a part of the University, but subject to the visitorial power of
the State Board of Education. The University in its new status was thus
constituted an educational institution conducted under contract with the
State Board of Education. Although an “Instrumentality of the State,” it is
a corporation with a special status created by law, separate and distinct
from the State itself, and accordingly its employees are not employees of
the State.

“This conclusion is reinforced by several statutory provisions. Section
11 of the above cited act provided for membership in the State Employees’
Retirement System by employees of the State University "upon the same
‘terms and conditions as employees of the State.” This provision would
obviously have been unnecessary if the employees of the University were
employees of the State. Chapter 27 of the Laws of 1949, providing for re-
adjustment of compensation for State employees, defines “State employee”
50 as to exclude a person employed “in any educational institution conducted
under contract with the State Board of Education”. The act goes on to
provide that each person “whose compensation is paid, directly or indirectly,
in whole or in part, from State funds by contract with the State Board of
Education shall be entitled to the same readjustment of rate * * * in the
same manner as if he were a State employee.” Virtually identical provi-
sions were contained in the recently enacted Chapter 50 of the Laws of
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1951, establishing the compeusation schedule of the State employees for
the coming fiscal year. By these statutory provisions the Legislature has
recognized that employees of the State University are not employees of the
State itself, and special legislation in their behal{ has accordingly been
passed when the Legislature has seen fit to do so.

“In view of the foregoing, 1 have reached the conclusion that employees
of the State University are not “under the government of this State” within
the meaning of Section 43:3-2, and that their employment is not “public”
within the meaning of Section 43:3-1. Rather, such persons are employecs
of a corporation separate and distinct from the State itself, having several
sources of income besides State appropriations, and operating under con-
tract with but independently of the State Board of Education.”

R. S. 43:3-1 to 43:3-5, as amended, referred to in the Opinion quoted above,
prohibits certain public pensioners from receiving pensions during the same period
that they hold “any public position or employment other than elective in" the State
or in any county, municipality or school district . . .”, and further provides (R. S.
43:3-2) that its provisions shall “affect all officers, employees or persons under
the government of this state, even though they may not be paid directly {rom
the state treasury, but are paid from proceeds derived from appropriations, license
fees or other sources.”

The quoted opinion of August 5, 1952 held that since employment by Rutgers
University was not to he construed as “public position or employment other than
elective in the State" that therefore R. S. 43:3-1 et seq. did not prevent a pensioner
of the State Teachers’ Pension and Annuity Fund from being employed by, and
receiving compensation from, Rutgers University.

Does employment by Rutgers University now become, because of the enact-
ment of N. J. S. A. 43:15A-73b, public ermployment with the State, at least for
purposes of the various veterans’ provisions of the Public Employees’ Retirement
System Law?

N. J. S. A. 43:15A-73b provides that:

“The State University of New Jersey, as an instrumentality of the
State, shall, for all purposes of this act, be deemed an employer and its
employees, both veterans and nonveterans, shall be subject to the same
membership, contribution and benefit provisions of the retirement system
as are applicable to State employees.”

It is our opinion, and we so advise vou, that the {oregoing inquiry must be
answered in the negative. Such service is, and remains, private employment, as
distinct {rom employment by the State; the status of Rutgers University, as a
partially-owned instrumentality of the State, notwithstanding.

We understand N. J. S. A. 43:15A-73b as simply authorizing employees of
Rutgers Uuiversity, the State University, to enroll in the Public Employees’ Re-
tirement System, on the same basis, and with the same rights and privileges as State
employees. But otherwise, au employee of Rutgers University is to enter the Retire-
ment System with the same status as a State employee.

In light of this concept of the statute under consideration, we now proceed
to examine the alleged rights asserted by your mquiry.

a) Are veteran employees ol Rutgers University entitled to automatic enroll-
ment in the System, which right is extended to every “State employee veteran
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in the employ of the State on the effective date of the section »
N. J. S. A. 43:15A-7¢> O parsuant o

The forego_iug inquiry must be answered in the negative, in view of the specific
language qf this section of the statute, limiting its application to State employee
veterans “in the employ of the State” As we have heretofore observed, employees
of Rutgers University are not in the employ of the State. '

b) Are veteran employees of Rutgers University entitled, pursuant to N. J. S. A
:43:15A-60 (2) to (1) the return of accumulated deductions standing to their credit-
in the State Employees’ Retirement System (2) to prior service credit for service
rendered Rutger’s University?

N. J. S A. 43:15A-60 (a) provides:

“Each public employee veteran member shall have returned to him his
accurnulated deductions as of the effective date of this section. All service
render'e'd in office; position, or employment of this State or of a county
municipality, or school district or board of education by such veteran mem:
ber previous to the effective date of this section, for which evidence satis-
factory to the board of trustees is presented within 6 months of the effective
date of this section, shall be credited to him as a “Class B” member and
such credit shall be knowu as prior service credit and the obligation of the
employer on account of such credit shall be known as the accrued liability
on behalf of such veteran member. Service by a veteran member as a
?nember of the Congress of the United States from the State of New Jersey,
if any, pursuant to election or appointment as a United States Senator or
member of the United States House of Representatives shall be included
within the calculation of prior service, as though such service had been
rendered in office, position or employment of this State.”

b-1) N. J. S. A. 43:15A-60 (a) authorizes the return to each public employee
veteran of his accumulated deductions. This provision thus serves to start all
ppbl)c employee veterans, whether or not members of the old State Employees’ Re-
lirement System, on the same basis in the new Public Einployees’ Retirement Sys-
tem, insofar as free credit for service prior to January 1, 1955 is concerned.
Thg reason is obvious when we note that all public employee veterans were
en"nt.n)ed 1o certain non-contributory pension and retirement rights under the pro-
visions of the Veterans’ Pension Law (R. S. 43:4-1 to R. S. 43 :4-5, as amended),
which applied to service by veterans in “office, position or employment of this
State or of a county, municipality or school district or board of education.” N. J. S. A,
43:1§A~56 provides, however, that these benefits are no longer available to any
public employee veteran who is eligible for membership in the new Public Em-
ployees’ Retirement System; hence the requirement, satisfied by N. J. S. A.
43:15A-60, of “saving” the free prior service credit for those entitled to it.

Veteran employees of Rutgers, not being public employees, never were eligible,
however, for the benefits of the free Veterans Pension Law. We do not construe
N. J. S, A 43:15A-73b (supra) as now extending to them the pre-existing priv-
ilege heretofore available only to veterans who are public employees. On the

contrary, since veteran' employees of Rutgers Univrsity are not, for the reasons .

here_inbefore set forth, engaged in public employment, the right to the return of
accumulated deductions extended by N. J. S. A. 43:15A-60 (3) to veteran public
employees, is not available to them.

b-?) N. J. S. A. 43:15A-60 (a) {urther provides for the granting of prior service
credits to all veterans for “service rendered in office, position or employment of this
state or of a county, municipality or school district or board of education.” This
does not, however, entitle veteran employees of Rutgers University to prior service
credit for service rendered as an employse of Rutgers University.
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As we have stated, service with Rutgers University is not service rendered in
office, position or employment of the State, and N. J..S. A. 43:15A-73b supra, does not
so constitute it. If a present State employee claimed prior service credit for prior
service rendered as an employee of Rutgers Umiversity, such claim would have to be
denied on the ground that such employment was private and not public. A present
employee of Rutgers can claim no better position under N. J. S. A. 43:15A-73b
supra, as that statute did not state that employment by Rutgers University is public
service with the State. The legislative will is to be interpreted and enforced as
written, and not according to some supposed unexpressed intention. Camden w.
Local Gowvernment Booard, 127/ N. J. L. 175, 178 (Sup. Ct. 1941); Petrangeli v.
Barrett, et al,, 33 N. J. Super. 378, 386 (App. Div. 1954).

c) Are veteran employees of Rutgers University entitled to credit such service
for the special veterans service and disability retirement rights, extended by N. J. S. A.
43:15A-61?

The cited statute grauts retirement and disability rights to ‘hny public
employee veteran member in office, positionr or employment of this State or of a
county, municipality, or school district or board of education,” for service “in office,
position or employment of this State .or of a county, municipality or school district
or board of education.” :

The limiting words requiring the applicant to be In, and to have rendered
service to State, county, municipality, school district or board of education, neces-
sitates a negative answer to this inquiry. Unless the precise requirements of the
statute are met, no rights can be held to ensue.

Accordingly this inquiry is answered in the negative.

What has been hereinabove expressed in answer to your various inquiries is
not affected by reason of the provisions of Chapter 175, P. L. 1945 (R. S. 38:23A-3).
That statute which, by its terms, is a supplement to Title 38 (Militia-Soldiers,
Sailors and Marines) of the Revised Statutes, provides that:

“Whenever in any law, any rights, privileges or benefits are granted

1o a person holding any appointive office, position or employment in either

the State, county or municipal government by reason of having been hon-

orably discharged from the armed services of the United States in any of

its wars, such persons shall include any of those engaged in the public service

in any of its branches within this State. No distinction shall be made by

reason of the source of the benefits from which such pension is made or the

changes in or from the governmental office, position or employment to any
other branch of the government within this state.”

This statute was most recently considered by our Supreme Court in the casc
of DeVita v. Housing Authority of the City of Paterson, 17 N. J. 350, 359 (Sup. Ct.
1955). In this case, the Court was particularly concerned as to whether one who
had been appointed secretary-treasurer of a municipal housing authority was entitled
to the benefits of the Veterans’ Tenure Act (R. S. 38:16-1). In regard to this
point, the Supreme Court held:

“It seems clear to us that by its enactment of L. 1945, ¢. 175 (N. J. S. A.
38:23A-3) the Legislature intended to include within the protection of

R. S. 38:16-1, officers and employees of governmental agencies within the

State, whether they be employed strictly by the State or a county or

municipality or broadly by a state, county or municipal instrumentality or

agency engaged in the discharge of a public function. We regard as entirely
groundless the respondent’s suggestion that L. 1945, c¢. 175 was apparently
enacted “solely for the benefit of the employees of the Passaic Valley

Seweragé Commission”. The Brickett dismissal undoubtedly focused at-

tention on the fact that in the Veterans’ Tenure Act the Legislature may have
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neglected to exteud protection to employees of independent governmental

agencies such as the Passaic Valley Sewerage Comimission, but there is no

basis for believing that in its corrective action the Legislature intended to
pratect such employees and exciude others comparably sitwated, Indeed, the

infreducer’s statement attached to the bill which became L. 1945, ¢. 175,

expresses its purpose as being to effectuate the legislative policy the

veterans' protection “should be general and apply equally to all veterans and

not to any individual or group™; and in the legislation itself there could have

hardly been more appropriately comprehensive language than the phrase “ail

those engaged in the publc service in any of its branches within this State”

See State v McCell, 14 N. J. 538, 545 (1954.)"

It will be observed from the foregoing, that the Court considered Chapter 173,
P. L. 1945 in relation only to the act it was designed to supplement, namely the
Veterans’ Tenure Law. (See Brickett v. Lagey, 134 N. J. L. 1 (E. & A. 1045).
The Veterans' Tenure Act, however, applies only to persons “holding any employ-
ment, pasitton or office under the govermnent of this state . . " and as we have noted
hercinbefore, we are of the opinion that employees of Rutgers University do not
hold such employment.

‘The contention made on behalf of Rutgers Uiversity regarding the alleged
public nature of employment by it, would resull m extending to the statule under
discussion a construction greatly beyond, and different from, its words. We are
bound by the canon of comstruction which requires that a statute be given no
broader construction or effect than its language justilies. Belfer v. Borrell, 6 N, J.
Super. 557 (1949) aff'd. 9 N. J. Sup. 287, {1950).

Except where uncertainty and ambiguily appear, a statute must speak for itself
and be construed according to its own terms, BRass v Allen Home [mprovement
Co., 8 N. J. 219 (Sup. Ct. 1951).

Had the Legislature infended to constitute service with Rurgers University as
public employment with the State for purposes of the act establishing the Public
Employees’ Reticemeut System, the Legislature could have sc stated.

Very truly yours,
Grover C. RicHMaN, Jr,
Attorney General,
By : Harcro Katovsky,
Assistant Atiorney General.

. Mav 25, 1955,
Mr. ELmer G. BacoaLey,

Consolidoted Police and Firemen’s Pension Fund Commission,

State House Annex,

Trenton, New Jersey.

FORMAL OPINION——-1955. No. 21.
Dear Mr Baccarey:

You have requested our opinion as to whether the widow ol a fireman who was
killed in the performance of his duties after having served honorably for more thau
twenty-five years and after having reached the age of sixty-five, should be granted
a widow's pension under R §. 43:16-4, or the lesser widow's pension provided by
R. 5. 43:16-3.

It is clear that under the provisions of R. S. 43:16-1, as amended, the deceased
should not have been employed as a fireman at the time of his injury in the line
of duty which resulted in his death, since this statute provides for the mandatory
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retirement of members who have reached the apge of sixty-five, and have served
honerably for twenty-five years. R. 5. 43:16-1, as amended, follows:
“In all municipalities any active member of a police department or of

a paid or part paid fire department or of a county police department includ-

ing active members of the paid or part paid fire departments of any fre

district located in any township which has adopted the provisions of an act

entitled “An act providing for the retirement of policemen and fremen of

the police and fire departments in municipatities of this State, including all

police officers having supervision or regulation of traffic upon county roads,

and providing a pension for such retired poticemen and firermmen and mem-
bers of the police and fire departments, and the widows, children and sole
dependent parents of deceased members of said departments,” approved April
fifteenth, one thousand nine hundred and twenty (P, L. 1920, ¢. 160) or of
chapter sixteen of Title 43 of the Revised Statutes, who shall have served
honorably in the police or fire department for a period of twenly-five years
and reached the age of fifty-one years, or any employee member of any
such department who shall have sexved honorably in such department for

a period of twenty-five years and who has reached the age of sixty years

shall, on his own application, be retired on a service retirement pension

equal to one-hall of his average salary. Any active member of the police

or paid or part paid fire department including active members of the paid

or part paid fire department of any fire district as aforesaid who shali have

served honerably for a period of twenty-five years and reached the age

of sixty-five years and any employee member of any such department who

shall have served honorably in such departments for a period of twenty-five

years and reached the age of seventy years shall be retired on a service re-
tirement pension equal to one-half of his average salary.”

You have inlormed us that in this case, as in all other similar cases, the Con-
solidated Police and Firemen’s Pension Fund Commission followed a policy of
calling the mandatory nature of the above legislation fo the attention of the proper
authorities in the various employing municipalities, and directed the retirement of
persons subject to compuisory retirement. We further wnderstand that your Com-
mission accepted no contributions in behalf of the member in question after he
reached the age of compulsory retirement,

We now turn to a consideration of R. 5. 43 .16-3 and R. 5. 43:16-4  The {ormer
provides a peusion for the widow of a member of a police or fire department "who
shall have been retired on a Service retirement pension or who shall have coutinued
in service after becoming eligible for such pension and shall not have lost his life
while on duty, or shall have been retired on a service disability pension, and which
member shall have paid into the fund the amount of his annual assessments or
contributions required . . " The latter provides a greater pension for the widow of a
member of a police or fire departiment "who shall have paid inte the fund the full
amount of his annwal assessments or coniributions and shall have lost his life while on
duty.”

The language of R. 5. 43:16-4 requires that a member who loses his life while
on duty have paid in full his awual assessment or contributions up te the time he
so loses his life i order for his widow to be eligible for the greater benefits therein
provided, Since no contribulions are accepted in behalf of a member remaining on
duty after the compulsory retirement age, such a member cannct be regarded as hav-
ing satisfied all of the requirements of R. S. 43:16-4.

Furthermore, { 2 widow's pension were granted, uvnder R. S. 43:16-4, to the
widow of a freman who continued as a member of a fire department o contraven-
tion of R, S. 43:16-1, as amended, the Consclidated Police and Firemen’s Pension
Fund Commission would be in the position of condoning a vinlation of the Act
under which it is created.
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Nor does the provision in R. S. 43:16-3 which establishes a per\siop to th_e widow
of 2 member of a police or fire department “who shall have continued in service aft.er
becoming eligible for pension and shall not have lost his life while on duty” sauction
any member being kept on duty after the age of compulsory rf:lnrement. It 1s evxdeqt
that this provision deals with a member, under the age of snxty-ﬁve who, although
eligible for permissive retirement, remains as a member of a police or'ﬁre depart-
ment as expressly allowed by R. S. 43:16-1, as amended. It also e_lppl)es to a fire
or police chief who may be retained in service after the age of sxxt'y-ﬁve by the
governing body of a municipality pursuamt to the express authority of R. S
43:16-1.1. . )

In view of the foregoing, it is our opinion that no pension rights may be granted
under R. S. 43:16-4 to the widow of a member of a fire or police department wh.o
continues in such employment beyond the mandatory retirement age provided in
N. J. S. A. 43:16-1. o )

Pension rights may, however, be granted to the w1dqw herein of t'he lesser
pension benefits provided under R. S. 43:16-3, since it Qrovxdes for the \VldO’V’V of a
member “who shall have been retired on a service retirement peasion . . . The
member herein should be so regarded since he should have been in retirement status
at the time of his death.

Very truly yours,
Grover C. Ricuman, Jr,
Attorney General.

By: Cuaries S. JOELSON,
Depuly Attorny General.
CS]J/ge

May 25, 195S.
HonorasLe CrarLes R. HoweLy,
Commissioner of Banking and Insurance,
State House Annex,
Trenton 7, New Jersey.

FORMAL OPINION—1955. No. 22.

Re: Taxation of annuity considerations, deductibility of considerations returned
under provisions of annuity policies.

Dear ComMMIsSIONER Howelr:

Our advice has been requested as to whether it is' proper for an Insurance
company in filing its annual report as required by Se_ctxonVB, Chapter }32, I;: _L,
1045, N. J. S. A. 54:18A-8, to deduct from gross considerations on annuity pohcies
sums paid at death or surrender of the policy. We understand l!‘lat the companies
concerned have asserted a right to a deduction only as to sums pald_or'n annuity con-
tracts under which annuity payments have not commenced and we Limit our opinion
to a consideration of that situation. o

In connection with this problem we have examined the provisions of several
policies. One provides, “1f the annuitant dies before the policy anniversary on
which the annuitant's age, nearest birthday, is 65, the Company will pay to the
beneficiary a sum equal to the premiums for thi's policy * * *. The owner can slur-
render this policy at any time before the pension date :Vm'd receive its cash value.
% * *» Another of such policies provides that if a participant shall die t?efore the
effective annuity date there shall be refunded to his :l_)cneﬁcxary the contnbutlon§ made
with respect to such annuity with interest. Likewise, if the employment of a participant
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is terminated (this is a group employees’ contract) the participant may elect to
have his contributious refunded with interest. Provision is also made for credit
to the employer of a percentage ol its contributions in the event of cancellation of
an annuity for reasons other than death of its participant. A third contract exam-

ined requires no contributions {rom participants and provides no benefits on death
or termination of service.

Chapter 132, P. L. 1945, N, J. S. A. 54:18A-1 et seq, imposes a tax on the
premiums collected by insurance companies. Section 5 of the act, N. J. S. A. 54:18A-5,
excludes from the definition of taxable premiums “ * * * premiums or considerations
(but excluding cash surrender values) returned on policies or contracts.” The ques-
tion presented thus, 1s whether sums paid to a beneficiary, owner or participant in
accordance with the terms of a policy on account of deathh or withdrawal from
participation are within the statutory exclusion.

The phrase “Return of Premium” has been defined in Black’s Law Dictionary,
(4th Ed. 1951) p. 148! as,

“The repayment of the whole or a ratable part of the premium paid
for a policy of insurance, upon the cancellation of the contract before the
time fixed for its expiration.”

In an opinion of a previous Attorney General dated May 25, 1945 you were
advised that payment made at death under annuity contracts were not premiums
returned even though the amount was measured by the premiums paid. We have
examined that opinion and find no reason to depart from that view. Such 2 payment

occurs not on the cancellation of a polcy, but on the {ulfillment of one of its alter-
native objects.

Whether payments made upon the cancellation of an annuity contract prior to
the commencement of annuity payments under it are "premiums or considerations
returned” within the meaning of the statute would depend upon the circumstances
under which the cancellation was effected. A payment made to an owner upon
the voluntary surrender of a policy would appear to be in the nature of a cash
surrender value as that term is commonly understood in the field of insurance law.
The term has been defined as '“* * * the cash value, ascertainable by established
rules, of a contract of insurance which has been abandoned and given up for can-
cellation to the insurer by the person having the contract right to do so.” In e
Knight’s Estate, 31 Wash. 2d 813, 199 P. 2d 89, 191 (Sup. Ct. Wash. 1948) ; see
also—in re Welling, 51 C. C. A. 151, 113 F. 189, 192 (C. C. A. 7, 1902). Although
the term 15 most frequently used in connection with policies of life insurance the
definition is applicable to policies of the kind here under discussion. It would seem
then that payments made upon the voluntary surrender of the policy ought to be
logically regarded as cash surrender values which are not deductible under the
statute. Our view js buitressed by the language used in one of the policies to
which reference has heretofore been made. That policy speaks of surrender of
the policy and the payment of its “cash value”.

Other situations may give rise to a proper deduction under the statute. For exam-
ple if the policy is cancelled for fraud or some similar reason so that it appears
the risk never attached, the policy would be cancelled and the premium returned.
Such a payment would not be a cash surrender value, it would be a return of the
premium and would hence be deductible under the statute.

In cases arising in Califorma, and Kansas, it has been broadly stated that
amounts returned to annuity purchasers upon the cancellation of an anuuity policy
are deductible. Equitable Life Assurance Society v. Johnson, 53 Cal. App..2d 49,
127 P. 2d 95 (Dist. Ct. App. 1942), Equitable Life Assurance Soc. of U. S. v. Hobbs,
155 Kan. 534, 127 P. 2d 477 (Sup. Ct. 1942). The California case turned on the
interpretation of a constitutional provision which taxed “gross premiums received
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upon its business dene in this State, less return premiums”. The provision did r_lot
exclude cash surrender values as does our statufe. In the Kansas statute a dedt_:cnon
was provided for any premiums returned on ‘a!:count of canc_e]lauonf Again no
mention of cash surrender values was made. I\telt_her case considered the problems
arising out of a situation where an annuitant dies before the commencement of
payments under the policy. _ . )

Accordingly, we advise you lhat it is not proper. for insurance companies io
deduct sums paid at death or surrender gf annuity policies from gross considerations
reported under the requirements of Section 8, Chapter 132, P. 1. 1945 N. J. 5. A.
54 :18A-8.

Very truly yours,
Grover C. RicnMan, Jg,
Attorney General of
New Jersey.
By: Joan F. CrANE,
Deputy Atterney General.

J¥C:b

June 10, 1955, .

HonoraBLE WILLIAM F. PARKER,
Sheriff, Burlington Counly,
County Court House,

Burlington, New Jersey.

FORMAL OPINION—1955. No. 23.
Dear Mr. PARKER: ’

Vou have asked for our opinion whether you, as Sheriff of Burlington .Couni‘y,

have the authority to appoint Special Deputies Sheriff under the following cir-
S.

Cumsg:c(?r about Apri) 1, 1955, desiring 1o institute a motor v.eh'mle patrol of the

highways in your County, you appointed, by depu:catlon in writing, 12 persons as

Special Deputies Sheriif to conduct such patrol, without compensation.

Vou issued to such depatics, uniforms purchased by the Board of Freeholders,
and 2 gun, shells, blackjacks, handcuffs and a number of blank summonses.

Since the above date, such deputiés have patroled the State, County and Mu-
nicipal highways, in tearns of two, in motor vehicles owned by the County of Bur-
fington and furnished to the deputies by you. _ ) _ g

During the course of such patrols, the dept_mes have on many occasions 1ssué
a summions to & person apprehended for a viclation of the Motpr V'eh.lcie Act.

The deputies also have been making inspections of premises in the County to
determine if any violation of the criminal laws has occurred, and on at least one
occasion, have made an arrest on a charge of disorde;ly conduct. ) _

It is our opinion that a Sheriff has no authonty to appoint Special Deputles

1 t the foregoing circumslances. o .

Shﬁl';{f (ggtillfty Sheriff is ;'n official recognized by_c;che Constitution of this State.
. 2 of the 1947 Constitution provides:
At S‘FCC;Juzritfacrlcrks. surrogates and sheriffs shall be elected by the people

of their respective counties at general elections. The term of office of county

clerks and surrogates shall be five years, and _of sherifis three years, When-

ever a vacancy shall occur in any such office it shall be filled in the manner

to be provided by law.”
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The authority of a County Sheriff to appoint and employ assistauts is found in
R. 5. 40:41-28 and 40:41-31.

R. 5. 40:41-28, as amended, concerns the appointment of Undersheriffs, elc.
It provides as follows:

“The appointment of an undersheriff shall be by writing under the
hand and seal of the sheriff. Every undersheriif, before he assumes his
office, shall take and subscribe before a judge of the County Court of the
county, an oath that he witl well and faithfully execute the office of under-
sheriff, according to the best of his skill and judgment. He shall file his
appointraent, with the certificate of his oath endorsed thereon and attested
by the judge, in the office of the county clerk. Nothing in this section con-
tained shall prevent the sheriff from removing an undersheriff at pleasure.”
R. 5. 40:41-31 allows a County Sheriff to select and employ necessary deputies,

chief clerks and other employees, and provides:

“The sheriff shall select and employ the necessary deputies, chief clerks
and other employees, who shall receive such compensation as shall be
recommended by the sheriflf and approved by the board of chosen freeholders,
except that in counties of the second class having a population in excess of
two hundred thousand the salaries of the undersheriff and chief clerk or
executive clerk shall be fixed by the sheriff. Tn such counties the amount
fixed for the undersheriffs shall not be in excess of three-fourths, and that
fixed for the chief clerk or executive clerk shall not be in excess of three-
fifths, of the salary of the sheriff, nor shall such compensation be less than
was received by such officers prior to March thirtieth, one thousand nine
hundred and twenty-seven. The compensation of all such officers shall be
paid semimonthly by the proper disbursing officer of the county on warrant
approved by the sheri{f.”

Deputies to a County Sheriff are of two classes, to wit, general deputies or
undersheriffs and special deputies. The distinction between deputies to a Sheriif
was defined in the case of Allen v Smith, 12 N, J, Law 184, (Sup. Ct. 1831) where
the Court said at page 188:

“There are two kinds of deputies of a sheriff well known in practice.
Ist. A general deputy, or under sheriiff, who, by virtue of his appointment,
has authority to execute all the ordinary duties of the office of sheniff.
(Com. Dig. tit. *163) Viscount 542, B. 1. *He executes process without
special power from the sheriff, and may even delegate authority in the name
of the sheriff for its execution to a special deputy. 2d. A special depoty,
who 15 an officer pro hac vice; to execute a particular writ on some cerlain
occasion. He acts under a specific, not general appointment and anthority.”
The authority of a sheriff to appoint a special deputy sheriff was decided

in the case of Meyer v. Bishop, 27 N, J. Eq. 141 (Chan. 1876), affirmed, sub nom,
Meyer v. Patierson, 28 N. J. Eq. 239 (E. & A. §1877). In that case the petitioner
claimed to have a lien on mortgaged premises sold by the Sheriff of Middlesex
County under a writ of fieri-facias issued out of the Court of Chancery. The peti-
tioner sought to have the sale set aside on the ground that the sale had heen made
im the Sheriff’'s absence by a person acting as the sheriff’s assistant pursuant to a
verbal contract to take charge of the Sheriff's office in making all saies, elc. on
a particular day. The Court said at p. 144
“The appeointment under consideration was not accompanied by the de-
livery of any process, and does not seem to have been limited to the per-
formance of a specific act, in a single case, but to have been designed to
operate as a complete transfer of the general powers of the office, for that
day at least, for the discretion was to make all the sales and adjournments
necessary on that day. The appointee was, pro tempore, to exercise all
the powers of the office, and to be as fully invested with the sheriff's pre-
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rogatives as though he had been elected, commissioned and sworn. He was
to exercise the discretionary power of adjournment conferred by the statute,
(Revision 753, Sec. 5): to decide the order in which the several sales ad-
vertised for that day should be made; also, whose bids should be accepted
and whose refused, (Merwin v. Smith, 1 Green’s Ch. 197) ; whether the
sales had been properly advertised or not, and alse whether the sum bid for
any specific piece of property was sufficient te justifly a sale, or was so
grossly inadequate as to render a sale of it nugatory. (Cwsmming v. Little,
1 C. E. Green 49.) To permit a sheriff to delegate the large and important
discretionary powers with which he is invested in making sale of real estate.
by simply uttering a verbal command to amy subocdinate he may cail to his
aid, and to allow such subordinate to exercise these powers in the sherif{’s
absence, without even an oath that he will use them faithfully, would mani-
festly inaugurate a new and dangerous practice, and give countenance to a
palpable violation of the obvious purpose of the law, Whatever may have
been the real purpose of the sheriff, his conduct, in the instance under
examination, must, in legal contemplation, be regarded as an attermpt to
appoint an under-sheriff, in utter defiance of the plain requirements of the
statute.”

Although Meyer ». Bishop, supra, was concerned with a verbal authorization
to a special deputy sheriff, 1t cannot be said that if the deputation were in writing,
the writing would cure the defective appointment. The evil which Meyer v. Biskop,
supra, sought to prevent was a “compleie transfer of the general powers of the
sheriff's office to on uncuthorized person.”

The Legislature has seen fit to allow 2 sheriff to appoint persons who may
exercise all of the powers and duties of a county sheriff, which persons are known
as under-sheriffs. However, the Legislature ic its wisdom has also imposed a
limitation on the number of undersheriifs who may be appointed in any particular
county. (R. S, 40:41-30.)

R. 5. 40:41-30 provides:

“In counties bordering on the Atlantic ocean having a population of
between {ifty and one hundred thousand the sheriff may appoint not more
than four undersheriffs. In all other counties the sheriff may appoint not
more than two undersheriffs. All such undersheriffs shall hold office during
the pleasure of the sheriff making the appointment or his successor, and
shall be included in the unclassified service of the civil service”

The group in question here are neither undersheriifs nor special deputy sheriffs.
They are not undersheriffs because their number exceeds the statutory limitation
imposed by R. S. 40:41-30, and their oath of office is not sworn to and subscribed
befare the proper official, nor are their appointments and oaths filed in the proper
office, (R. 5. 40:41-28). They are not special deputies sheriff because “their ap-
pointment does not seem to have been limited to the performanc of a specific act, in
a single case.”” Mever v. Patterson, supra. Their duties are general and discretionary,
including generai law eoforcement, The appointment of special deputies, under
the circumstances presented here, is an unauthorized delegation of the power and
duties of a County Sheriff. .

Very truly yours, .
Grover C, RicEManN, JR,
Attorney General.
By: Saur N. SCHECHTER,
Deputy Attorney General.

SNS:BK
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June 10, 1955.
Essex CounTy Boarp oF Erecrions,
Hall of Records,

Newark 2, New Jersey.
FORMAL OPINION—1955. No. 24

GENTLEMEN :

v:«"'n:)u have requested our advice as 1o whether the Board of Elections in 1ts
capacity as a_]_303rd of Canvassers should canvass the resulis of a municipal elec-
ton m a municipality which has selected, by referendum, Council Manager Plan “B”
Form of Goyernment as provided by N. J. S. A. 40:69A—_00 ¢t seq., or whether
suck a function sheuld be performed by the Mumicipal Clerk. ’

The municipality in question, namely, Cedar Grove w g
b)_r the provisions of the Walsh Act, R. S.‘40:70—1 et se:1. I_?:fdeﬁ'ogt?:rliecgi?izerp?-?
visions of that act it was the duty of the city clerk lo “canvass said returns 50
received from all the election districts, and immediately make and file in his office
the result thereof.” R. . 407522, as amended,

Tie prov:sions_of the Fauikner Act contain no such specification of dlitics an
the p‘z}rt of the municipal clerk. It does provide, however, in N. J. S, AL 40:69A—]51
t'hat the municipal election shall be held at the same place or p!ac.es and .condu:ted
1 the seme manner, so far as possible, as the general election * * *" and in
Horowitz v. Reichensiein, 15 N. J. 6 (1954) it was held that the Faulkner Act is not
to be construed as an entirely independent legislative scheme but is, in man
instances, dependent upon the general election laws, ’ g

The Faulkner Act itself provides that after a new form of government has
been adopted by the voters “the municipality shall thereaiter be governed by the
P]an‘ adopted, by the provisions of this Act common to optional plans and by all
?:pplxcable provfsions of general law * * *» N, J S A 40:69A—26. The }t’erm
g_'enera! law” is defined as * * * “any law or provisions of law not inconsistent
thl} this Act heretofore or hereafter enacted which is by its terms applicable or
ava:lablc_to all municipalities * * *» N J. § 4. 40:69A—28. The provisions of
the elect19n law by reason of their broad applicability to municipalities generally,
are c«_zrtamly to be regarded as within the scope of the term “general law” as:
used in the Faulkner Act. Many provisions are found in Title 19 of the Revised
Statl_ltes dealipg with municipal elections. Among them, R. S5, 19:12—6, as amended
requires mumc:p_al clerks to notify the county clerk of the offices to) be filled i:'1
the general election. R. S. 19:20—], provides that the Board of County Canvassers

Board, R._S_ 19:6—26) shall determine what officers have beenr elected in muni-
cipal elcctto_n?. Likewise, R. S. 19:209, requires the Board of Canvassers to
1ssue a certificate to the successful municipal candidates.

. In view of the foregoing provisions it is our opinion, znd we advise yau, that
it 13 the duty of the Board of Elections acting in its capacity as the County ,Board
gf Canvaslsgrs to canvass, ascertain and certily the results oj a municipal election
m a municipality governed by the provisions of the Faulkner Act.

Yours very truly,
Grover C, RicuMAanN, JR.,
Attorney Generel,

By: Joun F. Crank,
Deputy Attorney General,
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June 24, 1955.

NeEw Jersey STaTe BoArD OF ARCHITECTS,
1060 Broad Street,
Newark, New Jersey.
and
State Board of Professional LEngineers,

and Lond Surveyors,
921 Bergen Avenue,
Jersey City, New Jersey.

RE: FORMAL OPINION—1955. No. 25.

GENTLEMEN :

We have had several inquiries for our opinion as to whether a municipal
building inspector or a State official to whom plans and specifications for a
building are presented for filing, as required by an applicable ordinance or law, may
refuse to accept them for filing even though the seal of a licensed architect or
licensed engineer is affixed thereto, if he believes that the work shown on the
plans indicates that the preparation thereof constituted illegal practice of architec-
ture by an engineer, or, alternatively, illegal practice of engineering by an archi-
tect.

The question posed must be answered in the negative in view of the provisions
of Chapters 293 and 294 of the Laws of 1948, which amended R. S. 52:32—3 and
R. S. 40:55—52 respectively.

R. S. 52:32—3, as amended, provides:

“No department in the State created for the purpose of filing plans and
specifications for buildings under the several laws shall receive or file any
plans or specifications unless the same bear the seal of a licensed professional
engineer or a licensed architect of the State, or in lieu thereof an affidavit
sworn to by the persori who drew or prepared the same.”

R. S. 40:55—52, as amended, provides:

“No department in a municipality, created for the purpose of filing
plans and specifications for buildings, shall receive or file any plans or
specifications unless they bear the seal of a licensed professional engineer
or a licensed architect of the State of New Jersey, or in lieu thereof an
affidavit sworn to by the person who drew or prepared them.”

Where the plans and specifications offered for filing bear the seal of either a
licensed architect or a licensed engineer of this State, they meet the requirements
of the quoted statutes. The municipal building inspector or the State official to
whom the plans are submitted for filing must so recognize them. It is not his
function to determine whether plans which bear the seal of a licensed engineer
indicate that there has been a violation of R. S. 45:3—10 prohibiting the unlicensed
practice of architecture, nor whether plans which bear the seal of a licensed archi-
tect indicate that there has been a violation of R. S. 45:8—27 and 28 as amended,
prohibiting the unlicensed practice of engineering.

Prosecution for violation of R. S. 45:3—10 and R. S. 45:8—27 and 28 is
committed by law to other tribunals; not to a municipal building inspector nor a
State official to whom plans are submitted for filing.

Very truly yours,
Grover C. RICAMAN, JR.,
Attorney General.
By: ANDREW A. SALVEST,
Deputy Attorney General.

aas;d
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. June 17, 1955.
Hon. Josepa E. McLeaN, Commissioner,

Department of Conservation and Economic Development,

State House Annex,

Trenton, New Jersey.

FORMAL OPINION—1955. No. 26.
DearR MR, McLEAN:

You have asked whether the following facts are sufficient objection to pre-

clude issuance of a grant to Robert Wilson for lands under water in front of his
property on Luppatatong Creek, Keyport, New Jersey. '
.~ Robert Wilson has applied to the Council of Planning and Development as
provided by R. S. 12:3—10 for a riparian grant to lands under the tide water of
Luppatatong Creek, Keyport, New Jersey, in front of upland to which he claims
title by appropriate deeds.

Arthur C. Schultz objects to the making of the grant on the ground that he
owns all of the lands under the waters of Luppatatong Creek, and particularly in
front of the Wilson property, by reason of a chain of title to said tidal lands which
begins with an Indian deed to John Bowne, dated June 22, 1686, and recorded in
the office of the Clerk of Monmouth County. The grantors in the Indian deed are
described as the chief Sachems and proprietors. His contention is that the State has
no title to the lands below high water mark of Luppatatong Creek.

As proof of his title, Schultz has furnished a search, copies of two Indian
deeds and recent deeds purporting to convey to him not only the lands for which the.
grant is sought but all of the lands under the waters of Luppatatong Creek.

The early history of ownership of American lands, both above and below high
water mark, is fairly familiar and is described in many early and later cases, among
them being Arnold v. Mundy, 6 N. J. L. 1 (Sup. Ct. 1821); Gough v. Bell, 21
N. J. L. 156 (Sup. Ct. 1847).; Martin v. Waddell's Lessee, 16 Peters 367, 41 U. S.
367, (1842.)

By the law of nations and of Eungland, a conqueror has a right to impose such
laws on the conquered as he would think proper. Such was the law of England.
Such became the law in the colonies.

In 1664 King Charles II of England, owner of what is new New Jersey, by
right of discovery and conquest from the Dutch, granted those lands by letters
patent to his brother, the Duke of York. The Duke, in turn, granted the land
tc Lord Berkeley and Sir George Carteret, who divided the territory into two
divisions called East Jersey and West Jersey. East Jersey they conveyed to a
group of men called the proprietors of East Jersey, and West Jersey they conveyed
to one Edward Billings, also called a proprietor. i

In the cases cited above, the majority of the judges took the position that the
proprietors by these conveyances had control of the tidewater areas since they held
both governmental and proprietary rights, but that the surrender of governmental
rights to Queen Anne, April 17, 1702, carried with it the surrender of the control
and ownership of the tidewater areas since the same was an incident of sovereignty.

With the American Revolution, all of these royal rights became vested in the
people of New Jersey as a sovereign of the country. But the sovereign power
itself could not make a direct and absolute grant of the waters of the state, divest-
ing all of the citizens of their common right. It could lease, or grant, or dispose of
tide waters, but only in such a way as not to interfere with or impair the public
right of navigation or the power of the general government to regulate commerce,
navigation and the enjoyment of the waters by or of the people.
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From the foregoing, it is established that title to lands under tidewaters is in
the state; that prior to 1702, any grant to tidal lands made by the proprietors
would be made in a governmental sense, and so as not to deprive the colonists of
their right to use these waters in common with each other; that from 1702 such a
grant could be made only by the sovereign, the extent of the grant depending on
the law of the Jand and the common rights of the people; and that title to tidewaters
remained in the sovereign unless granted in accordance with the law. Schultz does

not claim title based on any grant made by the sovereign but depends solely on
his Indian deeds for his title,

An examination of the cases involving the question of property rights of
aboriginal Indians to lands, and the effect of conveyances made by them, leads to
one concluston ouly, and that is that the only rights of Indians in lands, which
were and are respected, are tribal rights of possession in the lands occupied by a

tribe. In 42 C. J. S, p. 688, sec. 28, the rights of the aboriginal Indians in lands is
summarized.

“On the discovery of the American continent, the principle was asserted
or acknowledged by all European- nations that discovery followed by actual
possession gave title to the government by whose subjects or by whose
authority it was made, not only against other European governments, but
against the natives themselves. While the different nations of Europe re-
spected the rights of the natives as occupants, they all asserted the ultimate
dominion and title to be in themselves.

In the United States the rights of the European discoverers, having been
succeeded to by the states or by the general government, the Indian title
to Jand is a right of possession and occupancy, the fee being in the general
government, or in the state where the land is situated, if it is one of the
thirteen original states.

The right of occupancy ‘and possession is lost by abandonment, and pos-
session, when abandoned by the Indians, attaches itself to the fee without
further grant,

So it is concluded that at the time of the execution of the Indian deeds n
1686 that the Indian tribes had only a possessory right 1o lands they occupied, and
that the legal title to these lands was in the sovereign, and that when these lands
were abandoned by the Indians the right of possession merged into the legal title

leaving nothing outstanding. In passing, it will be stated that no one can hold
adversely to the people.

“Moreover, there can be no title by prescription against the public.”

Quinlan v. Borough of Feirhaoven, 102 N, J. L. 443 (E & A) 1926.

You are, therefore, advised that you may disregard the objection made by
Schultz to the application of Robert Wilson for a grant, and proceed with the
merits of that application. We suggest that the Planning and Development Council
note upon its minutes that the Attorney General bas advised that the objection by
Arthur C. Schultz be disregarded.

Very truly yours,
Grover C. RicuMan, Jr,
Attorney General.

By: Sipney KarLan,
Deputy Attorney General.
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June 30, 1955.
Hon. FREDERICK J. GASSERT, JR.,
Direclor, Division of Motor Vehicles,
State House,
Trenton, New Jersey. .
FORMAL OPINION—1955. No. 27.
DEaR MR. GASSERT:

You have requested our opinion as to the effect of chapter 86 of the La-ws of
1955, which amended N. J. S. A. 39:3—84.3 to modify the scale of penalties to
be imposed for violation of the overloading and overweight provisi.ons of the
Motor Vehicle Law, on prosecutions for offenses which occurred prior to June
21, 1955, the effective date of P. L. 1955, c. 86.

We advise you that the penalty to be imposed for a violation of N. J.'S. A.
39:3—843 which occurred prior to the effective date of P. L. 1955 ¢. 86 is that
provided for in the statute prior to such amendment. ) '

Chapter 86 of the Laws of 1955 provides that it is to take effect immediately
but it contains no declaration that it is to apply to any prior offense and 1her'efore
does not apply to any violation of N. J. S. A 39:3—84.1‘5 thesretofore committed.
(R. S. 1:1—15; State v. Low, 18 N. J. 179 (1955), afirming 31 N. J. Super. 566
(Law Division, 1954) ; State v. Crusius, 57 N. J. L. 279 (Sup. Ct. 1894); State v.
Startup, 39 N. J. L. 423, Sup. Ct. 1877). _ ' )

R. S. 1:1—15, which is dispositive of the question raised, provides in part as
follows: ) '

“No offense committed, and no liability, penalty or forfeiture, e\t}}er
civil or criminal, incurred, previous to the time of the repeal or alteration

“of any act or part of any act, * * * by any act heretofore or hereai.ter

enacted, shall be discharged, released or affected by the repeal or alteration

of the statute under which such offense, liability, penalty or forfeiture was

incurred, unless it is expressly ‘declared in the act by which such repea.l or

alteration is effectuated, that an offense, liability, penalty or forfeiture
already committed or incurred shall be thereby discharged, released or
affected; and indictments, prosecutions and actions for such offenses, lia- -
bilities, penalties or forieitures already committed or incurred shal} be_com—
menced or continued and be proceeded with in all respects as if the act
or part of an act had not been repealed or altered, * * *”.
Very truly yours,
Grover C. Ricaman, JR,
Attorney General.
By: Harop Korovsky,
Assistant Atlorney General,

.HK: MG

JuLy 6, 1955.
Mr. W. LEwis BaAMBRICK,
Unsatisfied Claim and Judgment Fund Boord,
222 West State Street,
Trenton, New Jersey.
FORMAL OPINION—1955. No. 28.
Dear Mr. BAMBRICK: - .

You have asked our opinion as to whether the Unsatisfied Claim and J_udgment
Fund Board may accept as timely notice under N. J. S A. 39:6—-6'5, a notice begr-
ing a postmarked date which is within thirty days .after an accident, b'ut_ whlc'h
is not received by the Unsatisfied Claim and Pension Fund Board within said
thirty day period.
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N. J. S. A. 39:6—65 provides as follows:

“Any qualified person, or the personal representative of such person,
who suffers damages resulting from bodily injury or death or damage to
property arjsing out of the ownership, maintenance or use of a motor vehicle
in this State on or after the first day of April, one thousand nine hundred
and fifty-five, and whose damages may be satisfied in whole or in part from
the {und, shall, within thirty days after the accident, as a condition precedent
to the right thereafter to apply for payment from the fund, give notice
to the board, on a form prescribed by it, of his intention to make a claim
thereon for such damages if otherwise uncollectible and otherwise comply
with the provisions of this section;” . | .

In Poetz v. Mix, 7 N. J. 436 (Sup. Ct. 1951), the Court considered the question
of when a pleading may be considered as “filed”. The Court stated:

“. .. In contemplation of law, a paper or pleading is considered as filed

when delivered to the proper custodian and received by him to be kept on
file, , »

It should be noted that N. J. S. A, 36:6—65 does not require that a prospective
claimant against the Unsatisfied Claim and Judgment Fund “file” his claim within
thirty days from an accident, but merely that he “give notice to the board” within
said period. However, there are several cases which rule that where a statute re-
quires a notice to be given within a certain number of days after a certain event,

the notice must be actually:received, and not merely mailed, within the prescribed
period of time.

In Rapid Motor Lines v. Cox, 134 Conn. 235, 56 A 2d 519 (Conn. Sup. Ct.
of Err. 1947), where a statute provided that no action would lie against the state
highway commission for damages caused by a defect in the highway unless notice

of injury “shall have been given within thirty days thereafter to the highway

commissioner,” the court said:

“. .. the clause ‘notice shall bhe given’ requires a completed act within
the number of days prescribed by the statute . . . Tt is our conclusion that
these words require that the notice shall be delivered to the commissioner
within the sixty day period specified in the statute, and that sending on the
sixtieth day a notice which is not received by him until the sixty-first day
does not constitute compliance with the statute.”

In Chase v. Surry, 88 Maine 468, 34 Atl. 270 (1896) where a statute required

that the claimant “notify” municipal officers by letter or otherwise in writing, the
Court stated :

“The statute expressly provides the time in which such notice may be
given, and also the manner of giving it . . . The writing and mailing a
notice within the time is not notifying the officers of the town as the
statute requires.” i

In the above case the Court.reject'ed the contention that the mailing of the
notice, properly addressed within the prescribed period of time, was a legal notifica-
tion, whether or not it was actually received by the town officers,

In O’Neil v. Boston, 257 Mass. 414 (1926), a notice to a municipality of an
injury due to a defective condition on a sidewalk, which notice was mailed on the
tenth day after the injury, but not received until the eleventh day, was held not a
sufficient compliance with a statute requiring notice within ten days after the injury
as a condition precedent to the maintenance of an action against the city.

g
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We have also found that, with regard to cases involving the question.of
whether or not notice was given within the time limited by 2an insuranc.e policy,
the weight of authority is to the effect that notice must actually be received, not
merely mailed, within the prescribed time. No cases in New _I.ersey‘a.ure to be
found on the general subject, with the exception of cases involving “filing” of a
paper or pleading with a court. (Poetz v. Mix, supra).

In view of the foregoing, it is our opivion that the Unsatisfied Claim and
Judgment Fund Board may not accept as timely no'tice under N. J. S. A. SQ:HS, a
notice bearing a postmarked date which is within thirty days after an accident,
but which is not actually received by the Unsatisfied Claim and Judgment Fund
Board within said thirty day period.

Very truly yours,
Grover C. RicuMmaN, Jr.,
Attorney General,
By: CHaries S. JorLson,
Deputy Atiorney General.
csi;h

Jury 13, 1955.
MRr. STeEveN E. SCHANES,
Administrative Secretary,
Public Employees’ Retivement Sysiem,
State House Annex,
Trenton, New Jersey.

FORMAL OPINION—1955. No. 29.
Dear Mr. ScHANES:

You have asked our opinion as to whether a holder of a "Discharge frf)m
Draft” should be entitled to be treated as a veteran under Chapter 15A of Title
43, the Public Employees’ Retirement Act. You have attached to your request for
an opinion letters from several state employe'es who hold such documents, as well
as a photostatic copy of such a document issued on September 5, 1918 to Mr.
Anthony F. Vitoritto, who is now a state employee,

We are advised that this type of document was issued duri'n_g World _War 1,
but not thereafter. In World War I, a person drafted into _mll_ttary service was
sent to an army camp where he underwent a medical exammanor?._l'n th.e event
he failed to pass such medical examination, he was returned to civilian life, and
given a “Discharge from Draft”. .

We have considered the photostatic copy of the docun'ncnt wh}ch you have
furnished us concerning Mr. Vitoritto. It is specifically.entxtled “l?xscharge from
Draft”, and although it states that the holder of same ‘‘is h_ereby_ <_jlstf,harged from
the military service of the United States by reason of defective vision”, a footnote
at the bottom thereof states as follows: '

“This form will be used for discharge of aliens and alien evemies and

of men rejected on account of physical unfitness, dependency, etc. 3

It will not be used in cases of men who have been accepted for military
service and are subsequently discharged.”
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. N. J S. A._43:15_A—6 (1) provides that the term “veteran” shall mean
any oflfncer, soldger, sailor, marine, airman, nurse or army field clerk, who has
served in the active military or naval service of the United States, and has or

shall be discharged or released therefrom under conditions other than dishonorable”
in certain stated times of war.

In view of the clear language to be found in the footnote on the Discharge {rom
Draft quoted al?ove, it appears that the holder of such a document cannot be
regarded as having been in the “active military service of the United States”, and

therefore, cannot be held to be a "veteran” within the meaning of N. J. S. A.
43:15A—6 (1).

In the letter from Mr. Vitoritto which you have sent us, he states:

“I wrote to the Department of the Army and they have advised me
that ‘Those men who were inducted into the military service during World
War I, under the provisions of the Selective Service Act, were in the
military service of the United States from the date ordered to report.’”

We have obtained a copy of the letter from which the excerpt was quoted by
Mr. Vitoritto. Same was addressed to Mr. Vitoritto's attorney by the commanding
officer of the Military Personnel Records Center of the Office of the Adjutant
General of the Department of the Army, and is herewith quoted in full:

“Mr. Michael Felcone,
Counsellor at Law,

217 East Hanover Street,
Trenton 8, New Jersey.

Dear Mr. Felcone:

“Reference is made to your letter of 14 March 1955 requesting infor-
mation as 1o whether Anthony Frank Vitoritto, who was discharged from
draft, is considered a veteran of World War 1.

“Those men who were inducted into the military sérvice during World
War I, under the provisions of the Selective Service Law, were in the
military service of the United States from the date ordered to report.
However, unless accepted for service by the military authorities upon arrival
at camp, they were only entitled to a certificate of discharge from draft.
The certificate of discharge from draft was adopted by the Department
of Army as the appropriate form of certificate to .be furnished to registrants
discharged after induction, but before acceptance by the military authorities.
It is, however, under the circumstances described, an honorable separation
from the military service.

“The Department of the Army has never attempted to define the
term ‘veteran’ and deals with it only in connection with an Act of Congress
wherein the term has been defined insofar as it pertains to the specific
Act. The question as to whether an individual is entitled to rights and
privileges extended to veterans under some particular laws or regulations
is one for decision by the agency charged with the administration thereof.

Sincerely yours,
DAVID H. ARP,

Colonel, AOC,
Commanding”’.

i
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A careful reading of the above-quoted letter leaves no doubt that the holder
of a Discharge from Draft may be considered as having been discharged or re-
leased from his obligation to serve “under conditions other than dishonorable” as
required by N. J. S. A. 43:15A—6 (1), but it furnishes no support to a claim
that the holder of such discharge from duty may be regarded as having been a
“soldier . . . who has served in the active military service of the United States”
as further required by N. J. S. A, 43:15A—6 (1).

Mr. Vitoritto’s letter which you have sent us also bases his asserted right to
be recognized as a veteran upon an Attorney General’s opinion of November 23,
1920. We have read this opinion, and find that it deals with the rights of a holder
of a Discharge from Draft under chapter 298 of the laws of 1920, which gave
certain preferential treatment with regard to a Civil Service examination to “an
honorable discharged soldier, sailor, or marine of the United States, having been
in the military or naval service of the United States in any war in which this
country has been engaged.”

The Attorney General's opinion to which reference is made deals chiefly with
the question as to the pature of the discharge, i.e., whether it is honorable or dis-
honorable. We quote the {ollowing {from that opinion:

' “A discharge from draft . . . casts no reflection upon the applicant,

as under the circumstances, there was no attempt to evade military service

upon the part of the applicant, but the applicant was discharged for reasons

over which he had no control, and under the construction placed upon what
constitutes military service by the War Department of this State and the
- United States, the applicant is honorably discharged from military service
whether he actually participated in the war or was discharged after his
induction for a cause which is not dishonorable.
“Military service as used in the Federal Statutes was construed by our

United States Court, In Re Burns Fed. 796, as to include the Volunteer

Army of the United States. It differs from the expression ‘actual military

service’ which has been construed by the United States Supreme Court as

meaning actual participation in war where the life of the individual is
placed in jeopardy.

“I am, therefore, of the opinion that the term ‘honorable discharge’ as
used in this statute being construed when read in conjunction with the balance

of the section would take in an applicant who produces a released certificate

entitled Discharge from Draft. , ., .”

It is important to bear in mind that there was no requirement under the
statute considered in the above-quoted opinion that the applicant have had “active
military service” as is required by N. J. S. A. 43:15A—6 (1) in order to
constitute a person a veteran. As a matter of fact, the opinion takes care to point
out that “actual military service” was not required. It should also be pointed out
that by chapter 84 of the laws of 1942 (R. S. 11:27—1, as amended), the defini-
tion of the term “veteran” in the Civil Service Title was amended so as to
require service “in the active military or naval service of the United States,”
thereby adding a requirement of “active’” service not theretofore present.

In view of all the foregoing, it is our opinion that the holder of a Dis-
charge from Draft cannot be regarded as a veteran within the meaning of N. J. S. A.
43:15A—6 (1), since he was not in the active military service of the United
States in time of war.

Very truly yours,
Grover C. RicHMAN, Jr,
Attorney General.
By: CHARrRLES S. JOELSON,
Deputy Atiorney General.
csj;b
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Jury 18, 1955,
Cuartes J. Tyne, Esg., Chief Counsel,

N, 7. Low Enforcement (Council,
1050 Broad Street,
Newark 2, New Jersey.

FORMAL OPINION—1955. No. 30,
Drear Mr Tywe:

We have your letter of July 13, 1955 in which you advise that the Law
Enforcement Couneil has requested our opinion on the following questions which
concern them in view of the suit jnstituted by the Attorney General against
Katherine K. Neuberger, Halsey W. Stickel, Evelyn N. Seufert aad Harrison L.
Taodd, (hereinafter relerred to as the “defendants”), viz:

“1. The right of the Council to continue its activities under the law.
2. Tts right to make expenditures of furds in the usual manner, and
3

the validity of its acts pending determination of the suit instituted
against the fousr members of the Council.”

Basically, the three questions raise one single issue, whether action taken by
the Law Enforcement Council since July 1, 1955 may be successfully attacked by the
public or interested third parties if it should be determined in the pending suit that

the terms of office of the defendants as members of the Law Enforcement Council
expired on July 1, 1955

In our opinion, the terms of office of the defendants as members of the Law
Enforcement Council expired .on July 1, 1955 and so much of P, L. 1055, C. 68
as provides that, “The terms of the members of the council now in office are
hereby extended until July 1, 1956" is unconstitutional and invalid. Newvertheless,
{t must be recognized that the defendants are de focto officers, whose acts are valid
so far as the publiv and interested third parties are concerned. (Erwin ». Jersey City,
60 N. J. L. 14) (E. & A. 1897); Beotlie v. Possaic Tax Board, 96 N. J. L. 72, 74
(Sup. Ct. 1921} ; State v. Zeller, 83 N. J. L. 666 (E. & A. 1912) ; see also Byrnas
v. Boulevard Commissioners 121 N. J. L. 497 (E. & A. 1938).

The settled rule is thus stated in the Annotation in 71 A, L., R. 849:

"After the expiration of his term of office, a person holding over and
continuing to pecform the functions and duties of the office without legal
authority, but with a color of right or title to the office, is a defacto officer,

whose acts are valid so far as the public and interested third persons are
concerned.”

So, too, Chief Justice Magie said in Erwin v. Jersey Cify, supra, at 60 N.J.L.
144

“When an official person or body has apparent authority to appoint
to public office, and apparently exercises such authority, and the persor so
appointed enters upon and performs the duties of such office, his acts will
be held valid in respect-to the pubiic, whom he represents, and to third
persans, with whom he deals officially, notwithstanding there was a want of
power to appoint him in the person or body which professed to do so”
In Realtie v. Passaic Tox Board, supra, the Secretary of the Tax Board held
over after the expiration of his term relying on an appointment by the President

of the board, which the court held to be invalid. In that case, Mr. Justice Minturn
said, at 96 N.JL. 74:

o
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“As between the public and the board the prosecutorb]yvasd:theriizl;z
2 de facto officer, whose acls in Lhe_ performance Oi. p;l 1CUb“cy e
binding upon the board and conclusive upon co-ordinal ed‘istec] o e
dealing with the board, but his _tlje%albystethues s(iil{ﬁ?e bepinzjing W
jy in the manner prescribe _ . _
?E:ltrlier?tn lie was holding over and performing the dutfez‘nc;t as ;ai;ﬂ]u;z
but as de facto officer.”” Salter w. Burk, 83 N.J.L. 52, State v ,
Atl. Rep. 119; Murphy v. Frecholders, 9.L'N.].L.‘40. e Law Enforce.
We therefore advise you that, in our opinion, action t:-l{k(.endo;:nem L e ting
ot Council between July 1, 1055 and the date of entry ol juCg  in e Do e
o ;11 not be subject to successful attack. by thel public or in e; | ird
;Z):ti;:)cv::n though it 18 determined in the pending suit that the defendants
did expire on July 1, 1955.
Very truly yours,
Grover C. Ricsmaxn, JRr,
Altprney General.

By: Hanroup KolLovsky,
Assistant  Atlorney General.

Kip—
JuLy 28, 1955.

HonoranLe Frepeaick J. GASSERT, Ir.
Director, Division of Motor Vehicles,
State House

Trenton, New Jersey.

FORMAL OPINION—1955. No. 3L

Dear Mr. GASSERT:

1 that certain
ini hether, when a statute requises '
have asked our opinion as to W er, re i
noti;imt-‘)e given by wmeans of registered mail, the use of certified mail will <o
i ompliance with such statote. _ ) _ 7
Smu%e:\i{iepd mail is a new postal service _wh:ch_ was put Into effec‘;i ol;isg:t'ciers
1655, by the Post Office Department. [t T ;i]emghnedmeO{n:rl-;Te\s;isialue spatchers
ai 1 i { mail that has 3 -
| who require proof of delivery © _ : [he oot
Zf{ r:::li;:ed ma?l 35 ffteen cents. Until the adopuorfx of ;hzaﬁ:;hfl,ii T:,lluesinai] h
ni i thirty cents for so- K
a minimum registry fee of ¢ ma
t’?ﬁ;: ::i?;simum fee of thirty cents has now beznooehp'u?ated, a:;;is théelfot\ia:ﬁ rinau o
i i i } to $5.00, is forty cents.
; ail, covering an indempity up to . s - .
;eaxi’csl'll:gegsmﬁrst class mail, without the security, handling precautions attendant upo
| o ifi il serves
reg,s'}rge::alis no doubt that the newly adopted system Eof c;rtllf_sedismi(;ln;rHEd-
{he same purpose Aas registered maii insofar as proof o .ldee:;z yior concernes:
However, it does not replace the sysiem of registered mail,

{ tains
ing no intrinsic vaiue. Postal Bulletin No. 19843 issued on May 17, 1955 con

the follo:?r‘;\nfi:r the 30 cents fee has been discontinued, articles having no -

or any of
tcinsic value may be registered on payment of t,l-'xe 40 cent fee y
i i ide i erage. ) )
fees which provide insurance COVEls _ ) havin
t]ilt:eisli:?ropinion that since registered mait is still avat{apledfotr 1;.2:.11:1)' w“gh
‘no intrinsic value, this type of postal service Bnust ']bt*: u’llilr:;zs co:dus.l(m A
i i Uregistered mail. ;
rovide far the use of “regis | _ .
sf;}u;esbwag;‘c:l fgc(tj that the Supreme Court considered 1t necessary to amend
tihies
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rules in order to allow the use of certificd muil or registered mail in certain cases
where registered mail was heretofore required by the Supreme Court Rules, and
in at least one case maintained the necessity of registered mail only. The Court
has adopted amendments to the Supreme Court Rules, which will become effec:
tive Septemeber 7, 1955, allowing certified mail to be used in most cases in which
registered mail has heretofore been required by the Rules. The Supreme Court
also adopted an order on June 27, 1955, that “pending the effective date of the
amendments to the Rules promulgated 1o be effective September 7, 1955, certified mail
will be permitted wherever registered mail is prescribed by the Rules, except that
certified mail shall not be permitted under Rule 4:96-4(¢c).” Rule 4:96-4(c) pertains
to service of a copy of the complaint upon the defendant in an action for divorce or
nullity when the defendant cannot be served personally within the state.

The legislature may, of course, in its discretion, enact general legislation pro-
viding that, with regard to any statute requiring the use of registered mail, certi-
fied mail may be used on or after a prescribed date. Until such time as such
legislation is enacted, however, the use of certified mail cannot be regarded as
compliance with a statute which provides for the use of registered mail.

Very truly yours,
Grover C. RicHMAN, JR,
Attorney General.
By: Cuaries S. JoELsON,
Deputy Attorney General.
csj;b

AucusT 15, 1955.
Mgr. STevEN E. SCHANES,
Bureau of Public Employees’ Pensions,
State House Annex.
Trenton, New Jersey.

FORMAL OPINION—1955. No. 32.
Dear MRr. SCQANBS:

On March 30, 1955, we rendered an opinion advising you that personnel of
the State Militia or New Jersey National Guard, who serve in the Department
of Defense in a permanent capacity, are not entitled to prior service credit in the
Public Employees’ Retirement System for time spent in the active military serv-
ice of the United States in time of war, if such service in time of war was at a time
prior to their becoming permanent personnel as above set forth.

You now ask if such personnel would be entitled to prior service credit for
time spent in the active military service of the United States in time of war, sub-
sequent to their becoming state employees as members of the State Militia or New
Jersey National Guard who served in the Department of Defense in a permanent
capacity.

R. S. 38:12-8 provids as follows:

“Officers and enlisted men serving the State in a permanent duty
status shall be eligible for the disability and retirement privileges and
benefiits available to all other employees of the State . . .”

R. S. 38:1-8, which is part of Chapter 95 of the Public Laws of 1939 dealing
with the organization of the New Jersey National Guard, constitutes officers and
cnlisted men who serve in a permanent duty status as state employees for retire-
ment purposes. They should, therefore, be accorded the same rights to prior
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service credit for time spent in the active military service of the United States
as is granted to all other state employees for military service after becoming
permanent employees. It should be pointed out, however, that R. S. 38:12-8
does not constitute as state employees for purposes of disability and retirement
privileges and benefits those members of the New Jersey National Guard or State
Militia who are not in a permanent duty status.

The rights of state employees generally to prior service credit for time spent
in military service are based upon three statutes, N. J. S. A. 38:23-4, N. J. S. A,
38:23-5, and N. J. S. A. 43:15A-10. The most recent of these statutes, N. J. S. A.
43:15A-10, which was enacted in 1954 as part of the Public Employees’ Retirement
Act, provides as follows:

“Any state employee who had entered or shall hereafter enter into
the active air, military, or naval service of the United States before
making application for enrollment in the retirement system shall be ac-
cepted as a member upon his filing application, provided such applica-~
tion is made within three months after entry into such active air, military,
or naval service, and his regular salary deductions as determined by the
board. of trustees shall be paid to the retirement system by the employing
department as provided by chapter 252 of the laws of 1942 as amended by
chapter 326 of the laws of 1942 . . "

This section deals specifically with state employees who are not or were not
members of the Public Employees’ Retirement System at the time of their entry
into armed service, and makes provision for such membership after entry into the
armed forces. It refers to state employees who enter the active air, military, or
naval service of the United States, making no requirement that such entry be

during the time of war. It has effect only after the effective date of January
1, 1955.

Although the Public Employees’ Retirement Act does not specifically provide
for free credit in the Public Employees’ Retirement System for state employees
who are already members of that system, and who enter the armed service, such a
grant of credit may be found in Chapter 252 of the Public Laws of 1942, as
amended by Chapter 326 of the Public Laws of 1942 (N. J. S. A. 38:23-5), which
is referered to in N. J. S. A. 43:15A-10, and which provides as follows:

“No person holding any office, position or employment under the
government of the State of New Jersey, or of any county, municipality,
school district, or other political subdivision of the State, or under any
board, body, agency or commission of the State or of any county, municipality
or school district who, heretofore and subsequent to July first, one thousand
nine hundred and forty, entered or hereafter, in time of war, shall enter,
or heretofore or hereafter in time of emergency entered or shall enter,
the active military or naval service of the United States or the active service
of the Women’s Army Auxiliary Corps, the Women's Reserve of the
Naval Reserve or any similar organization authorized by the United States
to serve with the Army or Navy and who, at the time of such entry was
or is a member in good standing of any pension, retirement, or annuity
fund, shall suffer the loss or impairment of any of the rights, benefits or

" privileges accorded by the laws governing such pension, retirement or annuity
funds; and the time spent in such service by any such person shall be
considered as time spent in the office, position or employment held by him
at the time of his entry into such service, in all calculations of the amount
of pension to which he is entitled and of the years of service required
to entitle him to retire. . . .” .
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The case of state employees who were not members of a retirement system
prior to the adoption of the Public Employees’ Retirement Act, and who entered
into the armed services of the United States in time of war, is covered by N. J. S. A.
38:23-4, which provides as follows:

"Every person holding office, position or employment, other than
for a fixed term or period, under the government of this State or of any
county, municipality, school district or other political subdivision of this
State, or of any board, body, agency or commission of this State or any
county, municipality or school district thereof, who after July first, one
thousand nine hundred and forty, has entered, or hereafter shall enter,
the active military or naval service of the United States or of this State,
in time of war or an emergenecy, or for or during any period of training,
or pursuant to or in connection with the operation of any system of selective
service, or who, after July first, one thousand nine hundred and forty, has
entered or hereafter, in time of war, shall enter the active service of the
United States Merchant Marine, or the active service of the Women’s Army
Auxiliary Corps, the Women's Reserve of the Naval Reserve or any similar
organization authorized by the United States to serve with the Army or
Navy, shall be granted leave of absence for the period of such service
and for a further period of three months after receiving his discharge
from such service . . . During the period of such leave of absence such person
shall be entitled to all the rights, privileges and benefiits that he would have
had or acquired if he had actually served in such office, position or employ-
ment during such perviod of leave of absence except, unless otherwise pro-
vided by law, the righl to compensation. . " (Underscoring supplied).

In view of the foregoing, it is apparent that the service credits of state employ-
ees who have entered the military service of the United States in time of war
have been protected, at least since the outbreak of World War 1I.  Therefore,
they are entitled to receive such prior service credit from the Public Employees’
Retirement Systein if they are presently members of that system.

You have also asked whether, by reason of R. S. 38:14-9, a person who is
presently an officer in the New Jersey National Guard, serving in a permanent
duty status, but who was merely in active status in the New Jersey National
Guard, and in permanent duty status, at the time he entered into the military
service of the United States in time of war, is entitled to prior service credit
in the Public Employees’ Retirement System for such period of time in the United
States military service. Investigation reveals that a member of the New Jersey
National Guard who is in active status must present himsel{ for a certain number
of drills, and a required period of field training each year. He is to be dis-
tinguished, however, from a New Jersey National Guard member in permanent
duty status, who is a full time state employee under the jurisdiction of the Department
of Defense.

R. S. 38:14-9, which was originally enacted as Chapler 49, Article XVII, Sec-
tion 9 of Public Laws of 1937, entitled “An Act coucerning the militia of the
State,” provides as follows:

“For all purposes, officers and enlisted men who entered the active serv-
ice of the United States in time of war by appointment or enlistment, or
under call, order or draft by the president, or who shall hereafter enter such
service under like conditions, shall be entitled to credit for the time served
in the active service of the United States, as if such service had been ren-
dered in the State.”
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The important 1eature of the above quoted section which must be noted for the
purpose of your inquiry is that the service referred to therein by officers and
enlisted men of the State Militia or National Guard who entered the active service
of the United States in time of war is to be regarded as service rendered “in the
state” for the period of such active service. The statute does not constitute such
service as being service rendered ‘for the state,” which would make such service
properly creditable.

As a matter of fact, a reading of Chapter 49, Article XVII, of the Public Laws
of 1937, of which R. S. 38:14-9 is a part, leads to the conclusion that the service
therein referred to was designated as service rendered “in the state” so as to qualify
the officers ‘or enlisted men who rendered such service for eligibility to receive a
faithful service medal provided by Chapter 49, Article XVII, Section 2 of the
Public Laws of 1937, R. S. 38:26-1, which provides as follows:

“The governor may issue to officers and enlisted meu who have served
faithfully in the organized militia, after ten years of active service, an
appropriate medal, and for each and every five years of subsequent faith-
ful, active service, a suitable numeral therefor. Any person who shall con-
sider that he is entitled to receive a faithful service medal or numeral,
shall submit to the adjutant general an application therefor. If it shall
appear to the adjutant general that the applicant is entitled to the medal or

numeral, he shall direct the quartermaster general to issue such medal or
numeral.”

The conclusion that it was not the intention of Chapter 49, Article XVII,
Section 9 of P. L. 1937 (R. S. 38:14-9) to constitute the service therein referred
to as tantamount to state service is fortified by a consideration of Chapter 49,
Article XVII, Section 7 (R. S. 38:14-7) which provides as follows:

“Any citizen of this state may accept and hold a commission in the
militia of this state, the national guard of the United States or any reserve
component of the United States army, navy or marine corps, without
thereby vacating any civil office, position or commission held by him. The
acceptance or holding of any such commission shall not constitute such hold-
ing of an office of trust and profit under the government of this state or of
the United States as shall be incompatible with the holding of any civil
office, position or commission uunder the goverument of this state.”

In view of the foregoing, it is our opinion that a person who is presently a
state employee by reason of his being an officer of the New Jersey National Guard
in permanent duty status, but who was merely in active status of the New Jersey
National Guard, not in permanent duty status, at the time he entered into the
military service of the United Stales in time of war is not entitled to prior service
credit in the Public Employees’ Retirement System for such period of time in
the United States military service.

Very truly yours,

Grover C. RicHMaAN, JRr,
Attorney General.

By: Crarces S, JOELSON,
Deputy Attorney General.
csj ;b
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Aucust 31, 1955.
How~orasLe CHARLES R. HoweELr,
Commissioner of Banking and Inswrance,
State House Annex,
Trenton, New Jersey.

FORMAL OPINION—1955. No. 33.

DEar CoMMissioNER HOWELL:

You have recently requested our advice as to the propriety of a course of
operation contemplated by Hospital Service Plan of New Jersey, hereinafter called
the Plan. The correspondence attached to your letter indicates that the. Plan
proposes to contract with a foreign corporation, Health Service, Inc.,_heremaf-ter
called Health Service. Health Service has issued a group health and accident pol}cy
covering employees of a New Jersey industry. The contract between H§alth Service
and the Plan would provide that the plan would pay for hospital services rendered
to policyholders of Health Service and that Health Service would subsequently
reimburse the Plan and in addition pay charges for services rendered by the. Plan.

The Plan was organized as a non-profit corporation under the provisions of
legislation now contained in Title 15 of the Revised S'tatutes. _ Subsequently
it qualified and was authorized to operate a non-profit hospital service plan under
the provisions of N. J. S. A. 17:48-1 et seq. . _

The term hospital service plan is defined as a “plan wheret.)y hospxta] service
is provided by a hospital service corporation or by a hospital with which the cor-
poration has a contract for such hospital service lo persons who become subscribers
under contracis with the corporation” (emphasis supplied) N, J. S. A. 17:48-1. T'he
proposed arrangement thus woald not come within the deﬁnitﬁonl of a hospit.al service
plan since the hospital services would be rendered to beneficiaries of a policy issued
by a different corporation, not subscribers to the plan. )

This would also contravene the intent of N. J. S. A. 17:48-2. That section
provides “Every such corporation shall be operated for the benefit of t'he sut_)-
scribers with whomn it has contracted to provide hospital service” We think !.hl-S
is intended to preclude activities not directly related to the rendering of services
to subscribers. ) '

It cannot be contended that the proposed arrangement is authorized under the
general powers of non-profit corporations. It is only as a hospita_l service corpora-
tion that the Plan can contract for the furnishing of hospital services. N. J. S. AL
17:48-2 provides that “No person, {irm, association or coerporation, othf:r than- a
hospital service corporation, or an insurance company * kX shz?ll es?abllsh, main-
tain or operate a hospital service plan or olherwzuf coniract in this State with
persons to furnish hospital service.” (emphasis supplied) .

You also pose another question: whether a non-profit corpo'ratlon other than
a hospital service corporation could contract in the manner ou.tlmed for th'e fur-
nishing of hospital services? This question is also answered in the negatwe.by
reference to the above quoted portion of N. J. S. A. 17:48-2. On.ly.a hospital
service corporation or an insurance company may contract for the furnishing of hos-
pital services.

We advise you accordingly that the proposed arrangement of the Plan would
not be permitted under our law.

Very truly yours,

GroverR C. RICHMAN, JRr,,
Attorney General.
By. Joun F. CrRANE,
Deputy Atiorney General.

JEC;jeb
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Aucusrt, 31, 1955.
Hon. Cari. HoLpErMAN, CoMMISSIONER,

Department of Labor and Industry,
1035 Parkway Avenue,
Trenton 25, New Jersey.

FORMAL OPINION—1955. No. 34.
DEar CoMMISSIONER HOLDERMAN :

You have asked for our opinion concerning the effect to be given Chapter 196,
P. L. 1955 which became effective August 5, 1955, upon its approval by the Gover-
nor. More particularly, you state. “Heretofore, papers normally filed on a Saturday
have been filed as of Saturday. Because of the new statute, it would appear that any
papers normally received on Saturday should be filed as of the following Monday,
unless Monday happens to be a holiday, in which event the papers would be f{iled
as of Tuesday.” You then ask: “Will you kindly inform us whether our understand-
ing is correct?”

Prior to the 1955 amendment, N. J. S. A. 36:1-1.1, as amended, provided: “Each
Saturday between June 15 and September 15 in each year shall, for all purposes
whatsover as regards the transaction of business in the public offices of this State,

" and the counties and municipalities in this State, be considered as the first day of

the week, commonly called Sunday, and as public holidays.” (P. L. 1946, c. 129, sec.
1, as amended P. L. 1954, c. 196, sec. 1). It became effective July 23, 1954, upon ap-
proval by the Governor. The present enactment (Ch. 196, P. L. 1955) is amendatory
thereof, the extent of the amendment being the deletion of the phrase “between June
15 and September 15.” Thus, the new law makes effective all year long the summer-
time practice you had been following during the stated summer period.

As pointed out by the Assistant Attorney General in his letier to you of August
15, 1955, the statutory language expressly provides that Saturday be considered Sun-
day “for all purposes whatsoever as regards the transaction of business in the public
offices of this State.”

Therefore, in answer to your question, if for some valid reason your offices are
open on Saturdays for the receipt of papers, such papers should be filed as of the
Monday immediately following; if the Monday immediately following is a legal
holiday, then they should be filed as of the next day, Tuesday.

Since Saturday is to be treated as Sunday within the statutory intendment, the
following brief observations regarding Sunday may be helpful.

Sunday is recognized by our courts to be dies non juridicus. In State v. Rhodes,
1T N. J. 515 (1953), it was said, at 521: “* * * % our courts have consistently
described Sunday as dies non and have in manifold circumstances sanctioned legal
action on the following Monday when the last day prescribed therefore fell on Sun-
day.”” In that case, the Supreme Court held an indictment to be timely found
within the two-year limitational period where the indictment was returned on a
Monday, the Sunday immediately preceding which was the last day of the two-year
period. In the earlier case of City of Newark v. Smith, 120 N. J. L. 56, 59
(Sup. Ct. 1938), Heher J. stated: “* * * * Sunday is dies non juridicus. This is
a general policy that has always pervaded our law * * * There, the Essex Circuit
Court Judge by formal order of December 2, 1932, had fixed Decemeber 9, 1932,
as the time for hearing objections to commissioners’ assessments for local improve-
ments in Newark, and directed that notice thereof be given to the affected property
owners by publication “in at least two of the official papers of the city of Newark,

" for five successive days prior to such date.” The prescribed notice was published

on December 3, 5, 6, 7, and 8. No publication was had on Sunday, December 4.
The statute there in question provided that the Circuit Court: “shali cause such
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notice to be given as it shall direct.” The Court found no merit in the claim of non-
compliance with the direction of the order that the notice be published “for five succes-
sive days.”

In Poetz v. Mix, 7 N. J. 436 (1951), the effect to be given R. S. 36:1-1.1 was
directly involved. (At that time, the statute related only to Saturdays in July and
August, but otherwise was the same.) The question for decision was whether the
action had been timely commenced within the two-year limitation period (then con-
tained in R. S. 2:24-2). Inter alia, the Court held that if a clerk accepts a paper or
pleading for filing without payment of filing fee until a later date, the paper or plead-
ing shall be considered filed upon its receipt by the clerk notwithstanding that the
fee has not yet been paid. Plaintiff’s cause of action having accrued on July 16, 1947,
the two-year limitatiton period established by the statute was reached on July 16,
1949, a Saturday. At 445, the Court stated it to be “well settled in this State that
where, by statute, an act is due arithmetically on a day which turns out to be a
Sunday or legal holiday, it may be lawfully performed on the following day, and if
that day be also a dies non on which the public offices are closed to the transaction of
business, according to the ‘holiday acts’ supra, a similar rule applies cognizant of
the conflict of authority in other jurisdictions regarding the statute of limitations, the
Court accepted as “the better view * * * that where the last day of the period pre-
scribed by statute of limitation for commencing an action (in the absence of a
controlling statute to the contrary) falls on a Sunday or a legal holiday (Saturdays
during July and August by R. S. 36:1-1.1) when public offices are legally closed to
the transactions of business, such an action commenced on the next day which is not
a dies non is not too late” (at 446). The complaint was held to be timely filed.

In Potter v. Brady Transfer & Storage Co., 21, N. J. Super., 175 (App. Div.
1952) the question was stated to be: “Whether, when the last day in which to
commence an action under the New Jersey Workmen's Compensation Act. R. S.
34:15-51 N. J. S. A, falls on a Sunday, and a claim petition is filed on the following
day, the Division of Workmen's Compensation of the Department of Labor and
Industry has jurisdiction to hear and dispose of the claim of the petitioner?” The
respondent attempted to distinguish between the ruling in Poetz v. Mizx, supra and
the situation presented in the above question “upon the circumstance that the pro-
vision of the compensation law fixing the time for filing is not an ordinary statute
of limitations. but rather goes to the jurisdiction of the tribunal.” The Court found
the distinction untenable and concluded: “In construing the compensation statute the
court must read it with the statute making Sunday a holiday for the reason that
both statutes are in pari materia. Whenever the Legislature fixes a time period,
it should be assumed that it is enacting the law in the light of those other statutes.
Oherwise, each such statute would have to have tagged onto it words ‘or upon
the following business day when the last day falls on a legal holiday’ or words to
a similar purport.”

It might be. noted that Supreme Court Rules 1:27, 7:19-4 and 8:12-4 have been
amended effective September 7, 1955, to give Saturdays the same status as Sundays
and legal holidays for the purposes set out in the rules.

Very truly yours,

Grover C. Ricamanw, Jr,
Attorney General.

By: Lawrence E. STERN,

Deputy Aitorney General.
Les:jeb
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SEPTEMBER 29, 1955.

WARREN CounNTY BoaRrRD oF TaAxATION,
Court House Annex, L
Belvidere, New Jersey. -

FORMAL OPINION—1955. No. 35.
Re: Bank Stock Tax.
GENTLEMEN :

You have requested our opinion as to the method of computing the value of
bank stock under the provisions of R. S. 54:9-1 et seq.

Your request states:

“Some banks, or possibly all banks, set up in their records a ‘reserve
for contingencies’ which amount is deducted from the undivided profits.
Would you kindly give me your interpretation as to whether under the
Statute the banks are permitted to deduct this reserve out of undivided
profits in rendering their statement to the County Tax Board for figuring
the tax, or must the banks report full undivided profits even if in their
own bookkeeping procedures they do set aside this reserve.”

R. S. 54:9-5, as amended, provides that:

“For the purposes of assessment, the chief fiscal officer of every such
bank, shall annually, on or before January tenth, file with the secretary
of the board of taxation of the county within which its principal place
of business is located, a true statement under the oath of its president,
cashier, or treasurer, setting forth:

a. Its name and principal place of business;

b. The amount of capital surplus and undivided profits, as ndicated
by the books of the company, as of the close of business December thirty-
first previous for which the statement is filed;” (emphasis supplied through-
out
Thz wording of the statute indicates that the statement must reflect the figures

as to capital, surplus and undivided profits as they appear on the books of the
bank. It would seem, therefore, that, if in computing undivided profits an allowance
of a reserve for contingencies was set up on the books, a statement showing the
figure so computed would be in compliance with the statute.

This does not mean, however, that the board must necessarily restrict itself
to figures so reported in ascertaining the value of the common stock. R. S.
54:9-9, as amended, sets forth a list of facts which must be found by the board
independently in ascertaining the value of the shares of stock. The statute pro-
vides : :

“Each county board shall annually, on or before March first, ascertain
from an inspection of the statements filed, and from any other sources of
information which may be open lo it:

a. The names and places of business of all banks in the county;

b. The number of shares of common and preferred capital stock of
each isseud and outstanding;

¢. The aggregate amount of the capital, surplus and undivided profits
of each.”

Chapter 90, P. L. 1914, a predecessor statute containing substantially similar
language was construed by the former Supreme Court to mean that the county tax
board was not limited to the figures as reported to it, but it could resort to other
sources of information. The Court said, Com. Trust Co. v. Hudson Bd. of Taxa-
tion, 8 N. J. L. 424, 432 (Sup. Ct. 1914), aff’d. 87 N. J. L. 179 (E. & A. 1914) :
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“The legistature could not have thought that the books of the cor-
pora_di.on would be an infallible test of the amount of capital, surplus and
undivided profits; they would be no more infallible than the method of section
2.; the statement was no doubt required because it would furnish informa-
tion that would assist in determining the true value. So, the value of
each share ascertained under section 2 would give valuable information:
but the county board is not limited by section 6 to the facts ascertained -
frox_n the books (book value), and from adding together the amount of
Cfipltal, surplus and undivided profits (liquidation value). It is autho-
rized to resort to other sources of information which may be open, and

required to ascertain the true value of all the capital stock issued and
outstanding.” ’

See also Second Nat, Bank & Trust Co. of Red Bank v. State Board Tax
Appeals, 114 N. J. L. 573 (Sup. Ct. 1935). oord of Tas

We now turn to the question of whether reserves for contingencies should

be taken into account in determining the amount of undivided profits and ulti-
mately the value of the stock.

Contingency reserves are a recognized means of providing for an adjust-
ment to 'surplus or earned profits to reflect anticipated losses. See Paton, Advanced
Accounting (1939) p. 595; Kester, Principles of Accounting (1939) p. 465. Paton
states, however, at page 596 that,

“The practice ‘of appropriating surplus in the form of one or more
loss Teserves should not be carried to extremes. Reservations which are
n.olhmg more than gestures in the direction of conservatism are more
likely to obscure than to illuminate and are to be avoided. The foregoing
of dividends and the accumulation of a general surplus buffer, without the
use of fancy labels, give sufficient indication of conservative policy except
in situations where a definite basis for anxiety exists.”

In view of the statutory requirement stated above that the board ascertain
the.value of the bank stock from any sources of information which may be open
to it, the ’duty devolves upon’the board to examine the books of the bank and
form an independent judgment as to the reasonableness of the amount of the
reserve entered upon its books. In so doing, the board should take into consideration
the past experience of the bank, general and local economic conditions and reason-
able expectations for the immediate future. If it is satisfied, after having con-
sidered these. and any other related factors of which it may have knowledge, that
the reserve is proper, it may use the figures as reported by the bank. If o,n the
gther hand, it believes that the amount of the surplus entered upon the bo
justified by the circumstances, it may make such ad
to arrive at the true value of the stock.

: oks is not
justments as it deems necessary

Very truly yours,

Grover C. RicwMaN, Jr.,
Attorney Gencral.

By: Joun F. Crang,
Deputy Attorney General.
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Ocroser 17, 1955,

Mr. W. LEwis BAMBRICK,

Unsatisfied Claim and Judgment Fund Board,
222 West State Street,

Trenton, New Jeersey.

FORMAL OPINION—1955. No. 36.

Dear Mr. Bamsrick:

On April 15, 1955, we advised you that payments received or receivable by a
plaintiff or his personal representative for temporary disability benefits, or benefits
under an accident and health policy, hospitalization, or similar insurance policies
should be deducted from the amount due upon an unsatisfied judgment, for pay-
ment of which claim is made against the Unsatisfied Claim and Judgment Fund.
You now ask our opinion as to whether payments made by reason of a life insur-
ance policy or accidental death policy should be similarly deducted.

N. J. S. A. 39:6-71, as amended, provides in part as follows:

“. . . Apy amount for compensation or indemnity for damages or other
benefits which the plaintiff has received or can collect from any person
other than the judgment debtor shall be deducted from the amount due
upon the judgment for payment of which claim is made.”

Furthermore, N. J. S. A. 39:6-83, as amended, which relates to judgments
against the Director of the Division of Motor Vehicles based upon a hit-and-run
accident, provides that “a judgment against the director shall be reduced by any
amounts which such plaintiff has received from any person mentioned in sub-
paragraph (m) of section 10 (N. J. S. A. 39:6-70).” Subparagraph (m) of section
10 (N. J. S. A. 39:6-70) refers to “a judgment in an action against any other
person against whom he has a cause of action in respect of his damages for bodily
injury or death or damage to property arising out of an accident and . . . the
amounts recovered upon such judgments or the amounts, if -any, received for
indemnity or other benefits for such injury or death or damage to property
from any person other than the operator or owner of the motor vehicle causing
such injury, death or damage.”

It is our opinion that money received or receivable under a policy of life
insurance which is not predicated upon accidental death should not be considered
to be deductible as “any amount for compensation or indemnity for damages
or other benefits” within the intendment of N. J. S. A. 39:6-71, as amended, or the
similar Janguage to be found in N. J. 'S. A. 39:6-70(m). Since such money is
payable under a policy of life insurance upon the occurrence of death regardless
of the cause of death, the payment of benefits under such a life insurance policy
does not constitute the type of indemnity or benefits contemplated by the statute.
Such benefits are payable upon the happening of death, and would be payable
whether or not death resulted from an accident.

We now turn to the question of whether payments received or receivable
uuder a policy insuring against accidental death, or providing for double indem-
nity in the event of accidental death, should be deducted from the amount due upon
an unsatisfied judgment, or upon a judgment obtained against the Director of
the Division of Motor Vehicles based upon a hit-and-run accident, for payment
of which judgment, claim is made against the Unsatisfied Claim and Judgment
Fund. Since such insurance payments are made only by reason of the same
accidental death which was the basis of the unsatisfied judgment or the judgment
against the Director of the Division of Motor Vehicles resulting: from a hit-and-
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run accident, they appear to be “indemnity for damages or other benefits” within
as amended, and the similar language to be

However, it must be borne in mind that
N. J. S. A. 39:6-71, as amended, and N. J. S. A 39:6-83, as amended, provide

only for the deduction of indemnity or benefits which the plaintiff has received.
In a case of death resulting from a motor vehicle accident, the plaintiff is either

the meaning of N. J. S. A. 39.6-71,
found in N. J. S. A. 39:6-70(m).

the adminis_tr_ator ad prosequendum of the decedent, the executor of the decedent,
or the administrator with the will annexed of the decedent.

A cause of action for wrongful death does not exist as a common law right
but stems from the statutory provisions of N. J. S. A. 2A :31-1, et seq. com-,
monly referred to as the Wrongful Death Act. N. J. S, A 2A:314) provid;s that
“when the death of a person is caused by a wrongful act, neglect, or default
the person who would have been liable in damages for the injliry if death.h.a(.'i
not ensued shall be liable in an action for damages . . .“ N. J. S. A. 2A:31-2 pro-
vides that every such action “shall be brought in the name of an administrator
ad prosequendum of the decedent for whose death damages are sought, except
where the decedent dies testate and his will is probated, in which event the executor

vamed in the will and qualifying, or the administrator with the will annexed, as the
case may be, shall bring the action.”

N. J. S. A. 2A:31-4 provides as follows:

“The amount recovered in proceedings under this chapter shall be for
the exclusive benefit of the persons entitled to take any intestate personal
property of the decedent, and in the proportions in which they are entitled
to take the same. If any of the persons so entitled were not dependent
on the decedent at his death, the remainder of the persons so entitled shall
take the same as though they were the sole persons so entitled. If all or none

of the persons so entitled were then dependent on him, they shall all take
as aforesaid.”

N. J. S. A. 2A.:31-6 provides as "follows:

“When an action is commenced by an administrator ad prosequendum
}mder this chapter, no payment in settlement thereof or in satisfaction of a
judgment rendered therein shall be made to him, but such payment shall
be made only to the duly appointed general administrator of the estate
of the decedent, who has filed a bond or supplemental bond adequate to pro-
tect the persons entitled to receive the amount so paid.

. No release or cancellation of a judgment, whether by warrant or other-
wise, by an administrator ad prosequendum or by his attorney of record or
attorney in fact shall release the person making payment from liability to the
persons entitled to any intestate personal property of the decedent, shall
operate as a valid cancellation of the judgment or be an authority to the
clerk of any court to cancel the judgment of record.”

.N. J. S._A. 3A:6—13 provides that the surrogate’s court of the county in
which an accident resulting in death occurred, or the Superior Court, “may grant
letters of administration ad prosequendum to the person entitled by law to general

administration.” It further provides that no bond shall be required of the adminis-
trator ad prosequendum.

.Since N. J. 8. A. 39:6—71, as amended, and N. J. S. A. 39:6—83, as amended,
pro'wd.e for the deduction of indemnity or benefits received or receivable by the
plaintiff, we must decide whether a designated beneficiary who is entitled to
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payments under an accidental death policy may be regarded as a plaintiff within the
meaning of such statutes, and in view of N. J. S. A. 2A :31—1, et seq. and 3A :6—13.
In this respect, we shall consider both a situation where the designated beneficiary
of the accidental death policy is the estate of the decedent, and a situation where the
designated beneficiary of the accidental death policy is a specified individual.

Since N. J. S. A, 2A:31—6 clearly establishes the fact that in every action
based upon the Wrongiul Death Act, payment in settlement thereof, or in satisfac-
tion of a judgment rendered therein shall be made only to the general administrator
of the estate of the decedent, it might be argued that in a situation where the
estate of a decedent is the beneficiary of an accidental death policy, payment to the
estate under said policy should be deductible as a payment to the “plaintiff” within
the meaning of N. J. S. A. 39:6—71, as amended, and N. J. S. A. 39:6—83, as
amended. However, the possibility of reaching such a conclusion is considerably
hindered by the fact that N. J. S. A. 2A :31—4 limits the distribution of proceeds ob-
tained by reason of a wrongful death action to “persons entitled to take any interstate
personal property of the decedent,” and {urther limits such distribution to persons
“depenedent on the decedent at the time of his death.” Proceeds paid to the estate by
reason of an accidental death insurance policy, on the other hand, are distributed
without regard to any such limitations as are found in N. J. S. A. 2A:31—4.
Therefore, it would be palpably unfair to deduct from any payment due from the
Unsatisfied Claim and Judgment Fund the amount received by the estate by way
of a payment on an accidental death policy, since the persons who share in the
proceeds of such policy may not be the same persons who are entitled to the full
proceeds of the judgment based upon wrongful death. Furthermore, to attempt to
deduct portions of the proceeds of an accidental life insurance policy payable to an
estate to the extent that persons who share in the proceeds of a judgment or
settlement of a wrongful death action also share in the proceeds of an accidental life
insurance policy would present administrative difficulties of such magnitude as to
be practically insurmountable.

On the other hand, when payments are payable to a specified beneficiary under
an accident death policy, such payments cannot be regarded as deductible, since such
specified beneficiary, not being the plaintiff in a wrongful death action, is not
within the purview of N. J. S. A. 39:6—71, as amended, and N. J. S. A. 39:6—83,
as amended. Actually, the person who receives benefits under the accidental death
policy may not even be entitled to any of the proceeds of the wrongful death judg-
ment, or may only be entitled to a portion of same. Furthermore, even if it were
possible to regard a person who is entitled to benefits under an accidental death
policy and who also shares in a wrongful death judgment as a “plaintiff” in the
wrongful death action on the theory that said action is brought in his behalf, great
difficulties would arise with regard to the administration of any deductions to be
made. Difficult questions would arise as to whether such person who received the
proceeds of an accidental death benefit policy would be entitled to share in the wrong-
ful death judgment and, if so, the amount of his share in said judgment.

In view of all the foregoing, it is our opinion that benefits payable by reason
of an accidental death policy should not be deducted under N. J. S. A. 39:6—71, s

~amended, and N. J. S. A. 39:6—83, as amended.

Very truly yours,
Grover C. Ricuman, Jr,
Attorney General.

By: Cuarres S. JOELSON,
Deputy Attorney General.
csj ;b
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: OcroBer 28, 1955,
Hown. Georce C. SKILLMAN,

Director of Local Government,
Commonwealth Building,
Trenton, New Jersey.

FORMAL OPINION—1955. No. 37.

DEear DIRECTOR:

You have requested our opinion as to the authority of a municipality to invest
in its own bonds or other obligations. The inquiry falls into two parts: )
a. May a municipality subscribe for its own bonds or notes at the
time they are issued?
b. May a municipality purchase its own bonds or notes after they have
first been sold to someone else?

We have reached the conclusion that New Jersey municipalities have the power
to purchase their own obligations in the latter case,-but not in the former.
N. J. S. A. 40:5—7.1 reads as follows:

“It shall be lawful for the board of chosen freelolders of any county,
the governing body of any municipality or the board of education of any
school district to use moneys, which may be in hand, for the purchase of war
savings bonds or other obligations of the United States of America or bonds
of any Federal Intermediate Credit Bank or Federal Home Loan Bank,
which have a maturity date not greater than twelve months from the date
of purchase, or bonds or other obligations of the county, municipality or
school district. Said bonds. or other obligations, if suitable for registry, may
be registered in the name of the county, muunicipality or school district and the
authorization to purchase these bonds or other obligations shall be by re-
solution adopted by a majority vote of all of the members of any such board
of chosen freeholders, governing body, or board of education, as the case
may be.”

Section 40:5—7.3 further provides:

“Whenever the board of chosen freecholders of any county, the governing
body of any municipality or the board of education of any school district shall
purchase any bonds or other obligations of said county, municipality or
school district, pursuant to this act, the said bonds or other obligations shall
not be cancelled but may be sold as and when directed by resolution adopted
by a majority vote of all the members of such board of chosen freeholders,
governing body or board of education.”

In our opinion, Section 40:5—7.1 contains an express grant of authority to a
county, municipality or school district to buy its own bonds; and Section 40:5—7.3
authorizes each such governmental unit to resell such bonds by resolution of a
majority of all the members of its governing body. One qualification should be add-
ed to the authority granted by the former section: it should not be construed to
authorize the purchase of the issuer’s own obligations at 2 price in excess of face
value. Purchase at such a price is expressly authorized by N, J. S. Al 40:1—60.1
for the sole purpose of retiring the obligation, and the procedure in that case is
subject to the safeguards established in that statute. Purchase under Section
40:5—7.1, however, can not be made for retirement, but only for purposes of in-
vestment or resale. See Section 40:5—7.3, supra. It would be against public policy for
a municipal corporation to pay a price above the face value except in connection
with retirement of the obligation: such a purchase would be speculative, to say the
least; and the bonds could be resold at a lower price at private sale. The abuses
made possible by the existence of such powers would be obvious. A reading together
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of Sections 40:1—60.1 and 40:5—7.1 leads to the inference that if the Legislature
had intended to allow purchases above face value under 40:5—7.1, it would have
expressly said so as it did in 40.1—60.1.

As to the second inquiry, we do not read Section 40:5—7.1 as authorizing a
municipality to use its surplus funds to subscribe for its bonds or other obligations
at the time of the initial offering. For one thing, R. S. 40:1—43, et seq. requires
that any permanent bond issue of more than $10,000.00 shall be sold in the first
instance at. public sale to the highest bidder. It would seem somewhat incongruo_us
for a municipality to be competing with other bidders at an initial offering of its
own obligations. Indeed, if such competition by the municipality were to be per-
mitted, it would enable an unscrupulous governing body to evade the statute by bid-
ding in the bonds and then disposing of them at private sale.

Furthermore, it is generally considered an unsound practice for a public agency
to issue more debt than necessary for its corporate purposes. Thus, if a municipality
has a surplus available for the purposes for which its bonds are proposed to be
1ssued, the surplus should be appropriated for that purpose, and the amount of the
proposed bond issue should be reduced accordingly. If, on the other hand, the
municipality needs its surplus for expenses to be incurred over the near term, such
moneys should not be subject to diversion to other purposes. )

IFor these reasons, we construe the word “purchase”, as used in the sections
above quoted, to mean the acquisition from some other seller, and not the taking _of
moneys from one fund and putting them into another by going through the formality
of subscribing to one’s own bonds.

A municipality has no power to loan or invest its surplus moneys except'as
authorized by statute. See McQuillin Municipal Corporations (1950 Ed.), Section
38.14, and cases there cited.

In view of the policy considerations previously referred to, we believe that the
statutes above quoted do not grant broader powers than those we have indicated.
There being no other statutory or judicial authority on the point at issue.'we
conclude that a municipality does 1ot have the power to invest in its own obligations
at the time of the initial offering, or to purchase them at any other time at more
than their face value.

Very truly yours,

Grover C. RicHMAN, JRr.,
Attorney General.
By: Tuaomas P. Cook,
Deputy Attorney General,

tpc;b
. Novemser 4, 1955,

Hon. Josern E. McLEean, Commissioner,

Department of :Conservation and -Economic Development,
State House Annex,

Trenton, New Jersey.

FORMAL OPI_NION—_1955. No. 38.
Dear COMMISSIONER:

You have requested our advice as to the right of the State and of the City of
Atlantic City, respectively, to the sum of $906,000 allocated by the Federal Govern-
ment to the coustruction of a2 beach erosion project in Atlantic City, purs.uant to
Public Law 727—79th Congress, approved August 13, 1946, That law provides for
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financial assistance to beach protection measures, and provides that “when the Chief
of Engineers shall find that any such project has been constructed in accardance with
the authorized plans and specifications he shall cause to be paid to the State, munici-
pality, or political subdivision the amount authorized by Congress.” The aforesaid
sum represents approximately one-third of the total cost of the project in question,
which has been constructed over the past several years. The other two-thirds of
the expense incurred has been paid from advances by the State and by the City,
respectively, on a 50-50 basis.

The same situation has also arisen with respect to Ocean City and Cape May
City.

N. J. S. A. Section 12:6A—1 authorizes your department to construct bulk-
heads, breakwaters and other strutures on beaches along the Atlantic Ocean in
crder to prevent erosion thereof. Section 12:6A—2 authorizes the Division of
Navigation in your department to use “any funds which may now be available or
which may hereafter be appropriated by the Federal Government, or any division
of the State Government, or of any county or municipality within the State for the
purpose of beach erosion and beach protection.” For the past several years the
general appropriation act has provided a sum for beach protection projects along
the Atlantic coast and in certain other areas, stipulating in each case as follows.

“Fifty per centum of the cost of each project shall be borne by each
municipality participating. Any municipality participating in beach protection
projects or the maintenance of projects already constructed shall deposit
its fifty per centum (50%) share of participation with the State Treasurer
through the Department of Conservation and Economic Development, and
all projects are to be constructed under contract with and under the supervi-
sion of the Department of Conservation and Economic Development.”
(See for example Chapter 102, P. L. 1953; Chapter 46, P. L. 1954).

We are informed that each of the above-named cities has applied to the Federal
Government for payment to them of the total Federal moneys allocable for each
of the projects aforementioned. The question thus arises as to the relative rights
of the State and the respective municipalitics to the Federal moneys available with
respect to each project.

In our opinion, any sum received either by the State or by the city pursuant to
Public Law 727—79th Congress should be distributed equally between the city
and the State so that the cost of the project, less the Federal contribution, would
in accordance with the policy of the appropriation acts be borne equally by the
city and the State.

As noted above, N. J. S. A. 12:6A—2 authorizes the Division of Navigation
to use any funds made available by the Federal Government for beach protection
purposes, and the pertinent appropriation acts provide that all projects are to be
constructed under contract with and under the supervision of the Department of
Conservation and Economic Development. Fifty per cent of the cost, however, must
be contributed by any municipality as a condition to its participation in any beach
protection project. By these provisions the Legislature clearly intended, in our
opinion, that funds made available by the Federal Government for defraying the
construction cost of such projects should be paid over to your department, which in
turn should remit 50% of such moneys to the municipalities participating.

Yours very truly,

Grover C. RicHMAN, Jr,
Attorney General,
By: Tuomas P. Coox,
tpe;b Deputy Attorney General.
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NovemBer 10, 1955,
rJon. Car. HoLDERMAN,

Conuvmissioner of Labor and Induslry,
1035 Parkway Avenue,
Trenton, New Jersey.

FORMAL OPINION—1955. No. 39.

Dear CoMMISSIONER HOLDERMAN :

You have requested our opinion with reference to certain questions involving
the Supplemental Unemployment Benefit Plans embodied in contracts recently ne-
gotiated by the United Automobile Workers of America, C.1.0., one with the Ford
Motor Company and the other with General Motors Corporation.

In each case, we have procured copies of the Plan and the agreement to which
it is attached. Since there appear to be no significant differences insofar as your
mquiries are concerned, they will hereafter be referred to as “the Plan” and the auto-
mobile companies will be referred to simply as “the Company”.

In summary, the Plan contemplates the establishment by the Company of a
trust fund or funds (hereinafter referred to as “the Trust Fund” or “the Fund”).
Contributions to the Fund are made solely by the Company, at the rate of 5
cents per hour for each hour an employee has received pay from the Company.
This is the sole obligation of the Company. There is a limitation as to the total
amount of money to be built up in the Fund. This limitation is called “Maximum
Funding” and will be computed once a month in accordance with a formula set out
in the Plan. The Fund is to be used solely for the payment of benefits to eligible
applicants and the expenses of administration of the Fund. In no event does the
Fund revert to the Company. The express purpose of the Plan is to supplement
State system unemfloyment benefits to the levels provided for in the Plan, and
not to replace or duplicate them. Beginning June 1, 1956, eligible laid off workers
will be paid benefits by the trustee out of the Trust Fund in exchange for certain
"credit units” they have accumulated while employed by the Company. The rate of
exchange for such “credit units” will depend on the seniority of the applicant and
the relative value of the assets of the Fund as compared with the current “Maximum
Funding” figure. Within the limitation of a $25.00 maximum, the benefits, when
added to State Unemployment Compensation, could give an eligible applicant an
amount equal to 65% of his weekly after-tax straight-time wage, for a limited
number of weeks, and an amount equal to 60% for a maximum of 22 additional
weeks.

An applicant is eligible for a supplemental benefit only if he is on layoff {rom
the Company with respect to the week for which application is made and if, among
other things, (a) such layoff occurred as the result of a reduction in force or
temporary layoff, including a layof{ because of the discontinuance of a plant or an
operation, (b) with respect to such week, the applicant has registered at and has
reported to an employment office maintained by the applicable State system and has
not failed or refused to accept employment deemed suitable under such State
system, and (c) with respect to such week, the applicant has received a State
system unemployment benefit not currently under protest by the Company or was
ineligible to receive the State unemployment benefit for certain limited reasons not
pertinent here.

The Plan provides that no benefit paid thereunder shall be considered a part
of any employee’s wages for any purpose and that no person who receives any
benefit shall for that reason be deemed an employee of the company during such
period.
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In your letter of request you state that:

“Particularly the matters it is desired to be ruled on are: '

a. Whether or not these [supplemental unemployment] benejnts may he
received simultaneously without interfering with the workers rights to re-
celve [state unemployment benefits]. )

b. Whether or not the company and/or worker are req.mred' to pay
unemployment insurance contributions on the supplemental benefits paid under
the . . . plan.” '
In dealing with the questions you have propounded it ‘is necessary to 'keep in

mind the declaration of public policy made by the legislature concerning t'he
systematic accumulation of funds during peri_ods .of emplqymen_t to prgvxde benefits
for periods of unemployment. The declaration is contained in Section 2 of the
Unemployment Compensation Law, R. S. 43:21—2: o .

“As a guide to the interpretation and application of this (fha'pter,
the public policy of this State is declared to be as follows: Economic inse-
curity due to unemployment is a serious menace to the hea]th,.morals,
and welfare of the people of this State. Involuntary unemplqyment 1s thefe-
fore a subject of general interest and concern which requires a_pproprlate
action by the Legislature to prevent its spread and to lighten its burden
which now so often falls with crushing force upon th_e unemp]oy_ed wor.ker
and his family. The achievement of social security requires protection against
this greatest hazard of our economic life. This can be provided by encourag-
ing employers to provide mwore stable employment and by the. systematic
accumulation of funds during periods of employmen‘t to provide t?en’efnts
for periods of unempféyment, thus maintaining purci}asmg- power and .llmltmg
the serious social consequences of poor relief assistance. The Legislature,
therefore, declares that in its considered judgment.the public good, and th.e
general welfare of the citizens of this State require the enactment of t'hlS
measure, under the police powers of the State, for the_compulsory setting
aside of unemployment reserves to be used for the benefit of persons unem-
ployed after qualifying periods of employment.” . .
It would seem that the Plan as outlined above constm:xtes a voluntary effort

to further the purposes expressed in this statement of pollcy.'The_terms of the,
Plan are clearly consistent with the terms of the declared public policy.

The Unemployment Compensation Law of our state prqv_ides that an .unemploy.ed
individual, under certain conditions and limitations, is eligible to receive benefits
from the state fund with respect to any week of unemployment. R. .S. 43:2‘1——4-. .

An individual is deemed ‘‘unemployed” for any week (.1) dgrmg which .he is
not engaged in full time work and (2) with respect to which his remuneration is
less than his weekly benefit rate under the state system. R. S. 43:21—19 (m) (l)f

Since an eligible applicant under the Plan.descnbed_ albove must be on laycii_'
with respect to the week for which application is made, it is obvngus that an apphx-
cant is not engaged in full time work for that week. Thus, the f{irst clause of the

initi “unemployed” is satisfied. )
de{lnll\tgo?o (:;e lsleconlzi clqause of the definition, if the payments to an applicant under
the Plan are considered not to be remuneration with respect to the wee.k of layoff,
then that clause too is satisfied. It is appropriate, tberefor_e, to determine whethﬁr
supplemental unemployment benefits are remuneration within the‘ terms of the
Law.

Remuneration is defined in R. S. 43:2]1—19 (p) to mean:

“all compensation for personal services, including co_mmissions and
bonuses and the cash value of all compensation in any medium other than
cash.”
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It is to be noted that the benefits under the Plan are not paid by the employers
to employees, nor does the Company have a legal obligation to make benefit pay-
ments. Payments are made from the Trust Fund to the benefjciaries by independent
trustees. Fund benefits are nou-alienable. The employees have no vested interest in
the assets of the Fund. Some or all of the employees may never receive benefits from
it. The Plan affords them the possibility of receiving benefits in the future, in
varying amounts and for varying periods. It can hardly be said that such benefits
are “compensation for personal services.” (See Radice v. N. J. Department of
Labor and Industry, 4 N. J. Super, 364 (App. Div. 1949) and Bartholf v. Bd. of
Review, Div. of Employment Sec., 36 N. J. Super. 349 (App. Div. 1955).

In Radice v. N. J. Department of Labor and Industry, supra, the court, in
dealing with strike benefits, stated, p. 369:

“We do not believe the strike benefits were in any real sense a pay-
ment of the services They came from a fund to which appellants
[members of striking unton] had contributed and might be analogized to
savings funds or to private insurance for which they had paid premiums.”

In that case the -striking employees of a newspaper plant performed work
for another newspaper founded by the union in furtherance of its strike activities,
Since the strike benefits were not payment for the services, the members were deemed
unemployed so as to be eligible for unemployment compensation benefits for the
veriod of the dispute following restoration of normal operations at the struck
plaut.

In Bartholf v. Bd. of Review, Div. of Employment Sec., supra, the court held
that sickness disability benefits paid under the company’s state-approved plan were
not remuneration earned in employment or wages or compensation for personal
services. The court distinguished vacation, holiday and back pay cases where pay-
ments and wages earned in employment could logically be cquated. In that case
the success of a claim for unemployment compensation benefits depended on the
claimant's being able to count certain weeks, during which he received sickness
disability beuefits, toward the number of “base” weeks required by the Unemploy-
ment Compensation Law. A base week is one in which the individual has carned
from an employer remuneration equal to not less than $15.00. In holding that the
benefits were not remuneration the court stated, at p. 359:

t . the act places the status of wages only on those monies which
represent remuneration for services rendered and which are paid for employ-
ment rather than becawse of employment.”

Our conclusion is that supplemental unemployment benefits are not remunera-
tion within the provisions of our Unemployment Compensation Law,

In light of the foregoing, an applicant entitled. to benefits under the Plan for
any week would still be deemed an unemployed individual for such week under our
statute and, if otherwise eligible and not disqualified, would be entitled to recejve
benefits for such week out of the State unemiployment compensation fund. It likewise
follows that the state benefits would not be reduced by the amount of the benefits
under the Plan.

To phrase our opinjon in the terminology of the Plan (Article X, Section 5 (a)
of the Ford Plan; Article 1X Section § (a) of the Genera] Motors Plan) a
perscn. has a right to receive Loth unemployment benefits under the New Jersey
Uremployment Compensation Law and a weekly supplemental benefit under the
Plan for the same week of layoff at approximately the same time and without the
reduction of the State unemployment benefit because of the payment of the weekly
supplemental benefit under the Plan.

Our answer to your first qQuestion, therefore, is “Yes.”

With reference to your second question, our conclusion that the supplemental
unemployment benefils. are not remuneration is controlling. - :
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Contributions to the state unemployment compensation fund by both the employer
and employee are based on a percentage of wages paid. R. S. 43:21—7.
Wages are defined in R. S. 43:21—19 (o) which provides, in part:

Wages’ means remuneration payable by employers for employment . . .

Having concluded that the supplemental unemployment benefiits are »ot remunera-
tion, jt follows by definition that such payments are not wages and, consequently,
are pot to be considered in the determination of contributions required of employers
and employees under the Unemployment Compensation Law.

In light of this, our answer to your second inquiry is in the negative.

Very truly yours,

Grover C. RicuMan, Jr.,
Attorney General.

By: Twuomas L. FrRankuLin,

Deputy Attorney General.
TLF:lc

Novemser 16, 1955,
How. ABram M. VERMEULEN,
Direclor, Division of Budget and Accounting,
State House,
Trenton, New Jersey.

FORMAL OPINION—1955. No. 40.

Dear DiIRECTOR VERMEULEN :

'You have requested advice as to whether the -Treasury Department or the
I.egnslagive Budget and Finance Director (N. J. S. A. 52:11—32 et scq) has
responsibility for the fiscal control of the following state agencies:

Scuth Jersey Port Commission

Commission on Interstate Cooperation
Interstate Sanitation Commission
Commission on State Tax Policy

State Beach Erosion Commission
Commission on Narcotic Control

New Jersey Metropolitan Rapid Transit Commission
Commission on Election Laws Study -
Commission on Inter-Governmental Relations
Juvenile Delinguency Study Commission
Legislative Commission on Water Supply
Advisory Commission on Lesser OQffenders
Commission to Study Sea Storm Damage

N. J. S. A.52:27B-12, P. L. 1944, C. 112, Article 3, Section 3, provides that the
Commissioner of Taxation and Finance ‘“* * * shall carry into effect and execute
the formulation of the annual budget * * *” By the terms of N, J. S. A. 52:18A-6,
P. L. 1948, C. 92, Section 6, the powers, functions and duties of the Commissioner of
Taxation and Finance exercised through the Bureau of the Budget were transferred
te the State Treasurer to be performed through the Division of Budget and
Accounting. This places the responsibility of preparing the budget in your hands.
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N. J. S. A. 52:27B-14 requires each agency to file with the Commissioner (now
‘T'reasurer) its request for appropriation. Subsequently, the Treasurer or a member
of the department designated by him is required to examine the requests and deter-
mine the necessity for them, N. J. S. A. 52:27B-18. The requests are then trans-
mitted to the Governor together with f{indings, comments and recommendations. The
statuie then provides that the Governor shall consider the requests, Andings and
recommendations and formulate a budget message for transmission to the Legislature,
N. J. S. A. 52:27B-20. .

The Office of Legislative Budget and Finance Director was created by P. L.
1054, Chapter 267, N. J. S. A. 52:11—32 el seq. Agencies in the legislative branch
are required lo present requests for appropriation to the Legislative Budget and
Finance Director who is required to receive, examine and certify them to the
Governor, N J. S, A, 52:11-34.

The intention of P. L. 1954, Chapter 267, as gathered from its context aud
coimparison with the prior law, would seem to he to relieve the Treasurer and the
Division of Budget and Accounting of responsibility for preparation of that portion
of the budget dealing with the Legislature and its agencies and to trausfer that
function to the Legislative Budget and Finance Director. The Report and Recom-
mendations of The New Jersey Commission on Legislative Procedure and Research
submitted Novewber 15, 1954 also indicates that such was the legislative intent.
At page 60 of the report the Commission recommends that a Legislative Budget
and Finance Office be established in charge of a Legislative Budget and Finance
Officer who shall

rox % exercise the functions now cxercised by the Director of Budget
and Accounting in the Department of the Treasury in connection with the
preparation of the budgets of, and the examiuation, auditing and adjustment

of encumbrances and statements of indebtedness incurred by, the Legislature

and its agencies so that the Legislature shall be in full and complete control

of the administration of its own appropriations and those of its agencies.”

To the extent that they deal with the Legislature and legislative agencies, there-
fore, the provisions of N. J. S. A. 52:27B-10 et seq., may be regarded as impliedly
repealed.

The question of responsibility {or the fiscal control of the agencies, as to which
you have requested advice, turns upon whether they are in the executive or legis-
lative branch. In determining the branch of our trichotomous form of government
in which a particular agency lies we must look to the statutes by which they were
created and attempt to discern their essential functions.

Article 4, Section 5, Paragraph 2 of the Constitution provides as follows:
“The Legislature mmay appoint any commission, committee or other body
whose main purpose is to aid or assist it in performing its functions. Members
of the Legislature may be appointed to serve on any such body.” -
Paragraph 5 of the above section prohibits the Legislature from electing or
appointing "any executive, administrative or judicial officer except the State Auditor.”

Article 3 provides:

"“The powers of the government shall be divided among three distinct
branches, the legislative, executive, and judicial. No person or persons betong-
iitg to oraconstituting one branch shall exercise any of the powers properly
belonging to either of the others, except as expressly provided in this Con-

titution.”
> o«
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The constitutional intention is thus seen to permit the Legislature to appoint
commission to aid it in its legislative functions, but to prohibit it from making
appointments to executive bodies. The manner of the appointment of the members of
the various commissions is thus significant. Bearing these considerations in mind, we
shall attempt to categorize the agencies concerning which you have requested
advice.

SOUTH JERSEY PORT COMMISSION

The Commission was created by Chapter. 336, P. L. 1926: It was con-
tinued by R. S. 12:11—3 and by Chapter 167, P. L. 1942. R. S. 12:11—3
placed the appointive power in the governor with the advice and consent of
the senate; Chapter 167, P. L. 1942, amending R. S. 12:11—3, provided that
the members of the commission should be elected by the Legislature by con-
current resolution. The latter provision became ineffective on the adoption
of the Constitution of 1947 in view of the above-cited provisions. Sub-
sequently, appointments have been made by the chief executive pursuant to
the power vested in him by Article 5, Section 1, Paragraph 1, vesting the
executive power in him, Article 5, Section 1, Paragraph 11, enjoining
him to “take care that the laws be faithfully executed” and Article S,
Section 1, Paragraph 12, giving him the power to “appoint, with the advice
and consent of the Senate, all officers for whose election or appointment
provision is not otherwise made by this Constitution or by law.”

Governor Driscall made appointsments to the South Jersey Port Comi-
mission with confirmation following by the Senate during the years 1949
to 1953. Those so appointed are:

Archibald W. Brown
J. Oscar Hunt

Charles E. Gant
William De Long, Jr.
Carl R. Youngberg
William W. Chalmers

R. S. 12.11-6, as amended, gives the commission

¥ % ¥ apthority subject to the approval of the board of commerce and
navigation, over the survey, development, control and operation of port
facilities in the district and the coordination of the same with existing or
future agencies of transportation * * * It sha)l make an annual report to
the legislature.”

R. S. 12:11-7 sets forth the general powers and duties of the commission. That
section grants power to confer with municipal bodies, to confer with railroad, steam-
ship, warehouse and other officials in the district on transportation facilities, to deter-
mine the location; type; size and construction of requisite port facilities, to acquire
real property, to regulate construction and operation, to expend monies when appro-
priated and to employ clerical and engineering assistants. R. S. 12:11-8 permits it to
make recommendations to the legislature and to Congress. R. S. 12:11-10 permits the
commission to make orders to municipalities, corporations or individuals concerning
the development of the district. R. S. 12:11-11 authorizes it to make investigations.

An analysis of the above functions and powers leads to the conclusion that
the commission is essentially an administrative body exercising executive powers. We,
‘therefore, are of the opinion that its fiscal control lies with the Treasury Depart-
ment rather than with the Legislative Budget and Finauce Director.
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COMMISSION ON INTERSTATE COOPERATION

Chapter 2], P. L. 1936, N. J. S. A. 52:9B-1 created the Commission on
Interstate Cooperation. Tt is composed of five members of the Senate, five members
of the Assembly and five officials of the state named by the Governor, N. J. S. A.
§2:9B-4. Its primary functions, as outlined in N. J. S. A, 52:9B-1, are to

“* * * carry forward the participation of the state as a member of the
council of state governments * * * to confer with officials of other states
* * * to {ormulate proposals for co-operation between this state and other
states and with the federal government, and to organize and maintain
governmental wmachinery for such purposes.”

N. J. S. A. 52:9B-6 requires that “the commission shall report to the
governor and to the legislature * * *”

Tt is seen that the essential functions of the Coimmission on Interstate
Co-operation are to confer with officials of other states, to formulate pro-
posals for co-operation between states and to report to the Governor and
the legislature. In our opinion, these functions are principally in aid of the
legislative process and, therefore, we advise you that its fiscal control should
be exercised by the Legislative Budget and Finance Director.

INTERSTATE SANITATION COMMISSION

The Interstate Sanitation Commission has been created pursuant to a compact
between the States of New Jersey, New York and Connecticut, R. S, 32:18-1 et seq.
Appointments of New Jersey members are made by the Governor. It is required
to make an annua) report to the Governor and legislature of each State making
recommendations for legislative action, if advisable, R. S. 32:18-6. It is empow-
ered to fix a date after which a municipality shall discharge only treated sewage
into the waters under its jurisdiction, R. S.;32:18-11. It also has power to investi-
gate and determine if its orders have been complied with and to bring actions to
enforce compliance, R. S. 32:18-12. The New Jersey statute, R. S. 32:19-3, grants
power 1o make rules, regulations and orders. See Interstate San. Com'n. v. Township
of Weechawken, 1 N. J. 330 (1949). While some of the functions may be described
as quasi-legislative, the statutes outlined above grant powers of an administrative
nature, which, in our opinion, are vested in the executive branch. We, therefore,
advise you that fiscal control of the Interstate Sanitation Commission is the function
of the Treasury Department.

COMMISSION ON STATE TAX POLICY
The Commission on State Tax Policy was created by Chapter 157, P. L. 1945,
as amended by Chapter 6, P. L. 1949, N. J. S. A. 53:pI-1. It consists of seven
members, one a member of the Senate appointed by the President of the Senate, one
a member of the Assembly appointed by the Speaker, and five citizen members
appointed by the Governor.

N. J. S. A, 52:91-3 provides that:

*The Commission shall engage in continuous study of the State and
local tax structure and related fiscal problems, with particular attention to
(a) all laws relating to the assessment and collection of taxes in this
State; (b) all proposals for change in such laws; and (c) the impact
of Federal tax laws on the state financial structure.”

N. J. S. A. 52:91-5 requires the comission to report the results of its studies
to the Goavernor and the Legislature together with its recommendations for changes
in the tax laws.
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_ We co.nclude that the function of the Commission on State Tax Policy is to
aid ih_e legislature in the formulation of changes in the tax laws. The fiscal control
of this agency, therefore, lies with the Legislative Budget and Finance Director.

STATE BEACH EROSION COMMISSION

Chapter 14, P. L. 1949, N. J. S. A. 52:9]J-1 created the State Beach Erosion
Commission.

“ ok k% {o investigate and study the subject of the protection and
preservation of beaches and shore front of the State from erosion and other
damage from the elements, to effectuate such protection and preservation
of the said beaches and shore {ront, and other purposes incidental thereto.”

The commission is composed of four members of the Senate, four members of the
Assembly and four members appointed by the Governor, N. J. S. A. 52:9J-2.

N. J. S. A. 52:9]-3 provides that “the conmmission shall consider and provide
ways and means to protect and preserve the beaches and shore front of the State.”
State departments are enjoined by the terms of N. J. S. A. 52:9J-4 to render assist-
ance to the commission “in making its studies”” N. J. S. A. 52:9]-5 requires
it to report annually to the Legislature and to the Governor with its recommendations
?‘nd ﬁn@mgs. N. J. S. A. 52:9J-6 provides that appropriatious are to be used in
prepan?g a State program for coast protection based upon the regional planning
concept.’

We conclude that the functions of the commission are principally to make
studies of beach erosion and related problems and to make recommendations to the
legislature. The Legislative” Budget and Finance Director therefore has respon-
sibility for the fiscal control of the State Beach Erosion Commission.

COMMISSION ON NARCOTIC CONTROL.

_The Commission on Narcotic Control is also a commission created to aid the
legislature. It has the duty of engaging “in the continuous study of the laws of the
State relating to narcotic drugs.” N. J. S. A. 24:20-3. That section further imposes
upon the comunission the duty of making recommendations “as to changes and
improvements in such laws.” In our opinion, fiscal control is vested in the Legis-
lative Budget and Finance Director,

NEW JERSEY METROPOLITAN RAPID TRANSIT COMMISSION.

. Chapter ;94, P. L. 1952, N. J. S. A. 32:22-1: created the commission. However,
it was consolidated with a similar commission of the State of New York into a bi-

state commission known as the Metropolitan Rapid Transit Commission. Chapter
44, P. L. 1954, N. J. S. A. 32:22-12. :

Its functions are described in N. J. S. A. 32:22-15 as follows:

“The commission shall study present and prospective rapid transit needs
of the New Jersey-New York metropolitan area and develop, recommend
an'd report as soon as possible measures for meeting such needs. The com-
mission may enter upon public or private property of either State in order
to carry out its functions.”

We cgn.clude that its functions are to make a study and advise the legislature.
In our opinion fiscal control is vested in the Legislative Budget and Finance Direc-
tor.

ELECTION LAWS STUDY COMMISSION.
Joi.nt Resolution No. 14 of 1953, P. L. 1953, p. 2215, created the commission.
It consists of nine members.
ok ok x three of whom shall be named by the Governor from the State
at large; one of whom shall be a senator to be named by the President of the
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Senate, two of whom shall be named by the President of the Senate from the
State at large, one of whom shall be an Assemblyman to be named by the
Speaker of the General Assembly, and two of whom shall be named by the
Speaker of the General Assembly from the State at large.”

“3 The commission is authorized, empowered and directed to study the
statutes relating to elections, to call upon State, municipal and county
officials for their co-operation in advancing the work of the commission, and
to conduct hearings from time to time in an endeavor to ascertain in what
respects the clection laws shall be simplified, correlated and revised. -

4. The commission shall make such recommendations as it shall deem

proper and prepare such legislation as it shall deem necessary to accomplish

the purpose and shall make its report no later than January, one thousand

nine hundred and ffty-four, to the Governor and the next session of the

Legislature.”

The time for fling the report has been extended by a more recent resolution.

It is seen that the commission was created to assist in the preparation of legis-
lation concerning election laws. Because of its purpose we find that its fiscal control
should be directed by the Legislative Budget and Finance Director.

STATE COMMISSION ON INTER-GOVERNMENTAL RELATIONS.

The State Commission on Inter-Governmental Relations was created by Joint
Resolution No. 15, P. L. 1955, p. 2455 (in 1954) volume.
Section 1 of the Resolution provides that
“The commission shall consist of two members of the Senate to be
appointed by the President of the Senate, and two memebers of the General
Assembly to be appointed by the Speaker thereof, and five members to be
appointed by the Governor.”
Section 4 provides:
“The commission shall study the subjects of inter-governmental relations
referred to in the preamble of this resolution, shall make itself available
to co-operate with the Federal Commissiont on Inter-Governmental Relations,
and shall from time to time report to the Governor and the Legislature
results of its studies.”
We conclude that the functions of the commission relate to the powers of the
legislature and, therefore, advise you that fiscal control is vested in the Legislative
Budget and Finance Director.

JUVENILE DELINQUENCY STUDY COMMISSION.

Joint Resolution No. 4 of 1954, P. L. 1954, p. 1010, created the above-named
commission for the purpose of engaging “in a continuous investigation and study
of the causes of juvenile delinquency. It is composed of 2 members of the Senate,
2 members of the Assembly and 8 citizens of the State, 4 of whom are appointed
by the Governor, 2 by the President of the Senate and 2 by the Speaker of the
Assembly. The Commissioner of Education is also a member. It is required to
report to the Governor and the Legislature and to make such recommendations as it
shall deem fit.

We are of the opinion that the commission is in the legislative branch and
its fiscal control, accordingly, lies with the Legislative Budget and Finance Director.

LEGISLATIVE COMMISSION ON WATER SUPPLY.

Joint resolution No. 3 of 1955 provides for a commission to study and report
to the Legislature as to the acquisition and development of the water supply resources
of the State. It is composed of 7 members. One citizen-at-large appointed by the



196 OPINIONS

Governor, 3 Senators and 3 Assemblymen. The Commission is empowered to hold

hearings, engage engineers and employ assistants in making its study. Tt was
required to make a report by August 1, 1955.

In yiew of its legislative character, we advise you that fiscal control lies with
the Legislative Budget and Finance Director.

ADVISORY COMMISSION ON LESSER OFFENDERS.

The above commission was created by Joint Resolution No. 10 of 1954, P. L.
1954, p. 1021.

Section 1 provides, in part, as follows:

“The commission shall consist of 11 members: A Senator to be desig-
nated by the President of the Senate, an Assemblyman to be designated
by the Speaker of the General Assembly and the following to be designated
by the Governor: A municipal magistrate, a prosecutor, a Superior Court
judge, a County Court judge, a freeholder, a sheriff, a representatitve of
the Department of Institutions and Agencies, a probation officer and a chair-
man having special training and qualifications in this field.”

Section 2 directs the commission to study the problem of ‘‘providing adequate
care, treatment, confinement and satisfactory types of employment for persons
convicted of lesser offenses * * *” It is also directed to examine into the probation
systems and suggest methods of improvement. Section 3 directs that the com-
mission shall study the possibility of using work farms to relieve idleness. Section
4 requires the commission tg report its recommendations to the Governor and the
Legislature.

We conclude that the comimission is within the legislative branch of the State
government and that the Legislative Budget and Finance Director is charged with
its fiscal control.

COMMISSION TO-STUDY SEA STORM DAMAGE.

Assembly Concurrent Resolution No. 2 of 1954 created this commission consist-
ing of 4 members of the Senate and 4 members of the Assembly.

Section 3 of the Resolution imposed upon the commission the duty of studying
sea storm damage to bridges, highways, etc., and required it to recommend to the
legislature ways and means of affording assistance to counties and municipalities to
restore facilities damaged by storms.

This agency is also in the legislative branch, in our opinion.

We advise you that fiscal control is, therefore, vested in the Legislative Budget
and Finance Director.

Very truly yours,

Grover C. RIcHMAN, JR,
Attorney General.

By: Jouwn F. Crank,
Deputy Attorney General.
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November 30, 1955.

Mer. GeorGe M. BorDEN, Secrctary,
Public Employees’ Retirement System,
48 West State Street,

Trenton, N. J.

FORMAL OPINION—1955. No. 41.

Dear Mr. BORDEN:

This is in answer to your request for an opinion as to whether a merr.iber of
the Public Employees’ Retirement Systemn may purchasg credit towarq_s retirement
for a period of time covering a leave of absence without pay which exceeded
three months. You have asked us to consider both the case of a m§n1ber _whose
leave of absence without pay in excess of three months was at a t.lme prior t.o
January 1, 1955, and the case of a member whose leave of absence without pay in
excess of three months was subsequent to January 1, 1955. It should be undfar-
stood that we are not herein dealing with cases of leaves of z.lb'sence for which
service credits are allowed for retirement purposes by the provisions (?f any law
of this state, but only with routine leaves of ab}ence pursuant to discretionary
authority given to the head of the employment umt.

i ¢ i 43:15A-1, et seq.)
The Public Employees’ Retirement Act (N. J. S. A. 43:] s ‘
went into effect on January 1, 1955. N. J. S. A. 43:15A-39, which is a part of that

act, provides as follows:

«  In computing the service or in computing ﬁnal compensation,
no time during which a member was absent on leave without pay shall be
credited, unless such leave of absence was for 3 months or less, or u.nl.ess
the service rendered to an employer other than the State or a polmc_al
subdivision thereof was allowed for retirement purposes by the provis-
ions of any law of this State” ... _ ‘
Under the above section, it is clear that a member' shall not be entitled to
purchase credit for a leave of absence without pay which exceeds three mgn.ths
“unless the service rendered to an eemployer other than the State or a ?olmcal
subdivision thereof was allowed for retirement purposes by the provisions of

any law of this State”

“The corresponding section when the old State Employ_ees’ Retirement Act
was in effect was R. S. 43:14-27, now repealed, which provided as follows:

« . In computing the service or in computing ﬁn_al compensation, no
time during which a member was absent on leave without pay shall be
credited, unless such leave of absence was for three mouths or .less, or
unless the service was allowed for relivement purposes, at the time the
leave of absence was granted, both by the he_’ad of the deﬁarhrfent, or other
branch of the State service mnot included in a department tn whwh. the
member was employed. and the board of trustees.” (underscoring supplied).

It appears from the foregoing that if an employee was on leave of absence
without pay for more than three months, and such period was not allowed io_r
retirerent purposes at the time such leave was granted, both by Fhe head of his
department aand the board of trustees of the State Ex'nployees' Reuremept System,
such period of leave of absence could not be used in computing service toward
retirement even under the old State Employees’ Retirement Act.
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Since it is our understanding that in none of the cases in your office at the
present time which concern applications to purchase credit toward retirement for
a pertod of time covering a leave of absence of more than three months prior
to January 1, 1955, was such leave of absence approved by the head of the depart-
ment involved and the board of trustees of the State Employees’ Retirement System
at the time such leave of absence was granted, we are not required to deal with
the problem of whether or not such a leave of absence if it had been so approved,

could be computed toward retirement by the purchase of credit therefor at the
present time.

_It is, therefore, our opinion that the Board of Trustees of the Public Employees’
Retirement System should deny applications presently under consideration for the
purchase of credit towards retirement for a period of time covering leaves of
absence without pay which exceeded three months.

Very truly yours,

Grover C. Ricumaw, JRr,
Attorney General,

By: Cuarces S. JOELSON,
Deputy Attorney General.

December 8, 1955.

HownorasLe Joun P. MILLIGAN,
Director, Division Against Discrimination,
Department of Education,

162 West State Street,

Trenton, New Jersey.

FORMAL OPINION—1955. No. 42.
Dear Mr. MILLIGAN :

.You have requested our opinion as to whether the Law Against Discrimination
(N. J. S. A. 18:25-1 et seq.) applies to summer camps operated by bona fide
religious or sectarian institutions. We understand that your inquiry refers to
summer camps maintained for children of school age rather than to recreational
vacation facilities for adults.

We have reached the conclusion that if such a camp caters to the public
generally, it is covered by the Law Against Discrimination as a “place of public
accommodation” ; but if attendance at the camp is limited to members of a certain

creed or of a particular religious or sectarian institution, it is not subject to that
law.

) The law prohibits discrimination because of race, creed or color in the admis-
sion of persons to “any place of public accommodation” (N. J. S. A. 18:25-12({)).
Section 18:25-5(j) of the law provides in part as follows:

"“'A place of public accommodation’ shall include any tavern, road-
house,_ or hotel, whether for entertainment of transient guests or accom-
modation of those seeking health, recreation or rest; * * * swimming
pool, amusement and recreation park * * * gymnasium * * * kindergarten,
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primary and secondary school, trade or business school, high school,
academy, college and university, or any educational institution under the
supervision of the State Board of Education, or the Commissioner of Educa-
tion of the State of New Jersey. Nothing herein contained shall be con-
strued to include, or to apply to, any institution, bona fde club, or place
of accommodation, which is in its nature distinctly private; nor shall
anything herein contained apply to any educational facility operated or
maintained by a bona fide religious or sectarian institution, and the right
of a natural parent or one in loco parentis to direct the education and up-
bringing of a child under his control is hereby affirmed.”

The term “place of public accommodation” is clearly broad enough to
include summer camps for children. The word “accommodation” has been defined
as “whatever supplies a want or affords ease, refreshment, or convenience; any-
thing furnished which is desired or needful.” Powell v. Utz, 87 F. Supp. 811, 814 (D. C.
Wash. 1949). In construing the term ‘place of public accommodation, resort or
amusment” in the old civil rights statute of New York, which was penal and
therefore strictly construed, the New York Court of Appeals used the following
broad language (Johnson v. Auburn & Syracuse Electric R. Co. 119 N.E. 72, 73,
222 N.Y. 443 (1918)):

“Those places include each of those utilities, facilities and agencies
created and operated for thie common advantage, aid, and benefit of the
people, the denial of which to any person would be a discriminatory
obstruction or deprivation in achieving prosperity, health, development,
or happiness.”

The New Jersey law provides (N. J. S. A, 18:25-27) that the act “shall
be construed fairly and justly with due regard to the interests of all parties.” Since
our Law Against Discrimination is not penal, and in view of the mandate of the
Legislature just quoted, the term “place of public accommodation” should be con-
trued as embracing all facilities which can fairly be brought within its range.

Summer camps are not mentioned in the long list of facilities contained
in Section 18:25-5(j). .This fact is not controlling, however, because the enum-
eration in that section is not all-inclusive. See State v. Rosecliff Realty Co., 1
N. J. Super. 94 (App. Div. 1948), where the Appellate Division held that swim-
ming pools were within the orbit of the old Civil Rights Law (R. S. 10:1-2, 5) even
though not specifically mentioned therein.

According to the Court, the Legislature intended that “broad scope” should

- be given to the phrase “place of public accommodation, rest or amusement,” and

that any facility reasonably falling within that broad scope was subject to the law.

Adopting that view here, we think that summer camps for children, if open
to the public, come within the purview of the Law Against Discrimination. The
maxim ejusdem generis, applied to the construction of our statute, leads to the
same result, since summer camps have many attributes in common with hotels,
swimming pools, recreation ‘parks and schools, all of which are included in

" the statutory definition as examples of places of public accommodation.

Our conclusion is further supported by Camp-of-the-Pines, Inc. v. New York
Times Co., 184 Misc. 389, 53 N. Y. S. 2d 475 (Sup. Ct. 1945), where the New
York Court ruled that the civil rights law of New York applied to a vacation
camp in the Adirondack Mountains. The court found that such a camp was a
“place of public accommodation, resort or amusement” within the meaning of that
law, even though not specifically defined therein as such.
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We tu i 1
rm now to the two exceptions contamned in the above quoted proviso to

b PYRTE R

chti;c;n 1}8;..25.5().).. (1) any institution, bona fide club, or place of accommo

operat,e(lwolc is in its nature distinctly private”; and (2) “any educational facility
r maintained by a bqna fide religious or sectarian institution.”

W . .
Summe: c\:;lnl 1}0t att.empt to d'lSCUSS here what circumstances might bring a
summer. ;?t or chlldrt_:n-thhm the exception of a ‘‘place of accommodation
whieh anlcrlx tlhse r(‘]?]t;,rf glxstxnctlylprlljvate.” This subject frequently presents difﬁ:

es, ion can only be answered satisfactorily i i
ul . : . . ; y in the light o
;)?ntxl::lac;nigtt{ng mﬁwl:jxch it arises. We can say, however, that if gatten(fflart\}z
: is confined to the tnembers of a b ligi

the . fo ' ona fide religious o 1
8,51 1:Et1to:1|, 1t}would be “distinctly private” within the meaningb of ther efcicetatlilan
o aneat;e:]ecr 1and‘, the camp would not be exempt merely because of its oper[;tli(:;:;

y or institution which itself may b i i
by o ! y be private. It is the nature of
@ n(t){ :;:eqlizs\t;ork rgtherDtP_lan the agency maintaining it, that determines whet;};i
gainst Discrimination is applicable. D
. elane ;

Golf Club, 2890 N. Y. 577, 43 N. E. 2nd 716 (1942) ¥ Comtral Valley

o .
facimn” the_lhq.uest}:on of whether a summer camp for children is an “educational
acil ywomns :&gthte mel.immg _of the exception hereinabove quoted, a broad use of

well require an afirmative answer, si ] “ i
can denote the developing or cultivati i o et
O ng of the entire personalit indivi
body, mind and heart. In R ! e oy e
, . e Moses’ Estate, 138 Ap| i

: p. Div. 525, 123 N. Y. S. 44
[(}]1910?1. W?, are p.ersuaded,. .however, that as used in the abc’we quoted r(;v' ;
e phrase “educational facjlity” refers back to aand denotes only the ([z)xcili:?eos’

erated in SeCthn 18 25‘5 j 1.€. any kindergarten I
.
enumerat ( ), rgart , primary or SeCOndar)’

1 ’Il‘he s.tatutory phras?‘ “educational facility” appears to have been used s
.TIOUS)l' with the term “educational institutiton”, the ordinary meaning of y&/?’lr'm}-l
is a place where classes are conducted, such as schools and colleges. Board of 1\;(;1

tional Missions v. Neeld, 9 N. J. 349, 354 (1 ]
. T A 952) ; Lois Gru M 1 N
v. Oglesby, 22 P. 2d 1076, 1078, 42 Ariz. 98 (1933), and casesntohzgre cei:z.flnal Climie

1n vi
dton nhv1e1v:1/ of the tfeneﬁcent purposes of the statute, the language of the excep-
should unot be given a broader import than its ordinary connotation P

Very truly yours,

Grover C. RicuMAN, JR,
Attorney General,
By: Tuomas P. Coox.
Deputy Attorney General.

e
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December 8, 1955.

Mgr. Georce M. BORDEN, Secretary,
Public Employees’ Retirement Swystem,
48 West State Street,

Trenton, New Jersey.

FORMAL OPINION—1955. No. 43.

Dear MR. BORDEN:

You have requested our opinion as to the amount of prior service credit to
be granted by the Public Employees’ Retirement System to a non-veteran who
is presently Deputy Clerk of the Mercer County District Court, and who was so
employed at the time Mercer County adopted the former State Employees’ Retire-
ment System in November, 1954. Specifically, you have asked us whether this
employee is entitled to receive prior service credit for such service performed prior
to January 1, 1949, when pursuant to P. 1. 1948, ch. 384, every district court
of a city became a county district court or a part of a county district court. We
understand, that, pursuant to N.J. S. A. 43:15A-74, he has already been granted prior
service credit for service rendered subsequent to January 1, 1949 and up until June
30, 1955, which was the date the Public Employees’ Retirement System became effec-
tive in Mercer County. .

N. J. S. Al 43:15A-75 provides that if the Public Employees’ Retirement Act
is adopted by a county or municipality, “an employee who elects to become a
member within one year after this act so takes effect shall be entitled to a prior
service certificate covering service to the county or municipality prior to the
date this act so becomes effective.”

1t should be pointed out that the employee 1 question is not a county employee,
but is rather a state employee who is paid by Mercer County. In Pierson v. O’ Con-
nor, 54 N. J. L. 36 (Supreme Court, 1891) the court considered the status of the
district courts which were at that time known as city district courts. The Supreme
Court stated (page 39):

“ . Can the District Court in any sense be regarded as an institution
under the municipal government of the City? True, by law creating the
court, it can have existence only in certain cities, and its jurisdiction is, to
some extent, bounded by the City limits, but neither the court nor its
cierk is in any wise concerned in municipal administration. The city and
its officers belong to a department of government quite different from that in
which the District Court has its place. One is an administrative agency of
the state over territory assigned to it, and the other is part of the judicial
power of the State.

“That the city is charged with the payment of the salaries of both the
judge and the clerk does not serve to characterize the office as a municipal
office. Both the judge and his clerk have their appointment from the state;
the judge directly, his clerk indirectly from the judge, and it would be imma-~
terial in giving character to the office whether the legislature had directed
their salaries to be paid out of the state, county, or city treasury. It was
clearly within the power of the legislature to enforce either mode of making
compensation. The District Court has, I think, no relationship with municipal
government. The municipality may be a suitor in the court, and bound by
its judgments. The government of the city may be changed or abolished
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and a new form of government s i i
T et up, and the court still remaj ith i
powers and duties unimpaired. . ” ' m ot s

" In Varbelow v. Civil Service Commission, 15 N. J. Misc. 444 (Supreme Court
444), the court held a sergeant at arms of a District Court to be "jn the stal'
service and not a municipal officer.” ¢

tI-Iowever, despite_(he f_act that the employee in question is to be considered
2 state employee, he is etnzltled to the same prior service credits as are allowable
lo county employees by virtue of N. J. S. A. 43:15A-79, which provides as follows -

' ‘Al) employees of the state whose compensation is paid in whole or
in part by any county or mumcipality i which chapter 15 of Title 43
of the Revnsed Statutes has been, or in which this act is, adopted shall be entitled
to receive the same benefits as employees of such couwnty or municipalit

are eqtltied 1o receive and the county or muniicpality paying such com)-/
pensation shall have the same obligations with respect to such em loye

of the State as it has 10 its own employees under this act.” plovees

A qnes.non arises as to whether the employee in guestion became entitled to
cr_edlt for his service as Deputy Clerk in the District Court of the City of Trenton
prior to January 1, 1949, since N. J. S, A 43:15A-79 places upon a county which
has adopt.ed the Public Employees’ Retirement Act only those obligations which
It has to its own employees, namely the aflowance of prior service credit {or service
to thgt count'y. HO\_Jvever, s.ince there is no question that the employee 1s entitled
to prior service credit for-his service as Deputy Clerk rendered subsequent to Jan
uary 1, 194.9’ when the city district court in which he had previously served beca n-
:;qunty d(njs:mct court, there would appear to be no reason for devying him [;r;o:

Vi 1 1 i i 1
prsorcetocr-]ea:u;?; t]}je ]pge;;‘od of time during which he served iy an identical capacity

City district courts became kn istri
! - known as county district courts pursuant 1o P
1948, ch. 384. Section 9 thereof provides as follows: g i

“The clerks, deputy clerks, sergeants-at-arms, assistants, clerical assist-
ants ang e‘rrjployees of the district courts shall continve in )their respective
ofﬁce_s, positions ard employments and, in the case of city district courts and
district courts of judicial districts in counties, the said officers and employ-
ces shfxl.l he transferred to the county district court of the county wherein
the san.d former courts are located, and they shail continue to perform their
respectitve or similar functions and duties, except that one of them may be
designated pursuant to rules of the Supreme Court as the supervising clerk
of the County District Court.” & o

‘ The e_mployee in question is clearly entitled under N, J. S A. 43:154.70
ynor service credit for his service rendered in the employ of the .coun.t distr'c:
court since January 1, 1949, Since the nature of his functions and duties ywere t:
same after Janvary 1, 1949 as before that date, he should not be cut off fir ;
recesving credits for the eardier period of his employment. o

You have suggested that the allowance of credits f i i i
or the earl
be based on R, S. 40:11-5, which provides as follows: riier period. might

”Whenever heretofore there has been or hereafter there may be effected
Ly appointment, transfer, assignment or promotion, of a ;nunicipal employee, to
any other department or position in the municipal employ, or to a posit,ion
or department of the county government; or when there has been or here-
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after may be effected by appointment, transfer, assignment or promotion,
of a county employee, to any other position or department in the ‘county
employ, or to a department or position of the municipal government, in
covnties of the first or second class, the period of such prior service in said
county or municipal employment, for any purpose, whatsoever, shall be
computed as if the whole period of employment of such employee had been
in the service of the department, or in the position, to which the said
employee had been appointed, transferred, assigned or promoted.”

However, since R. S. 40:11-5 refers to appointment, transfer, assignment or
promotion of municipal or county employees, it is doubtful that the legislation could
be applied to the employee in questiton whom we have already established to be a
state employee. We prefer to have our opinjon as to the allowance of service
credit herein upon N. J. S. A. 43:15A-79 as interpreted in the light of P. L. 1948, ch.
284, A consideration of these statutes leads us to the opinion that the employee
under comsideration is entitled to receive prior service credit payable by Mercer
County for time spent as Deputy Clerk of both the District Court of the City of
Trenton and the Mercer County District Court.

Very truly yours,

Grover C. RicHMAN, Jr,
Attorney General.

By: CuarLes S. JoeLsown,
Deputy Attorney General.

December 28, 1955.

HonoraBLE Lowarp J. PatTEN,
Secrelary of Slote,

State House,

Trenton 7, New Jersey.

FORMAL OPINION—19855. No. 44.

My Deakr SeCREYARY 0OF STATE:

You have requested our opinion as to the beginning and ending dates of terms
of office of County Clerks and Surrogates.

Article 7, Section 2, Paragraph 2 of the Constitution of 1947 provides as fol-

lows : "
“County clerks, surrogates and sheriffs shall be elected by the people

of their respective counties at general elections. The term of office of

county clerks and surrogates shall be five years, and of sheriffs three

years. Whenever a vacancy shall occur in any such office it shall be filled

in the manner to be provided by law.”

It is seen that the Constitution does not provide when tiie terms shall com-
mence or end.

An analysis of the various statutes pertaining to County Clerks and Surrogates
indicates that the legislature has not defined the beginning and ending termini of
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their terms.  Lach of the officers is required to post a Dond. No fixed time is
prescribed for the posting of the bond by the County Clerk, R. S. 40:38-1, as
amended, or by the Surrogate, N. J. S. 2A:5-2.

While there is some contrariety of opivion, see McQuillin, Municipal Corpora-
tious, (3rd Ed. 1949) Sec. 12.99; C. ). S. Officers, Sec. 45, the better rule in these
circumstances 1s that the term commences on the date of the legal ascertainment
of the result of the election. Am. Jur. Public Officers, Section 155; Prowell v. State,
142 Ala. 80, 39 So. 164 (Sup. Ct. Ala. 1904) ; Whitney v. Patrick, 64 N. Y. Misc.
191, 120 N. Y. Supp. 550 (Sup. Ct. N. Y. 1909) aff’'d. 134 App. Div. 988, 120 N. Y.
Supp. 1151 (Sup. Ct. App. Div. N. Y. 1909). i

In an annotation at 80 A. L. R. 1290 the editor states

“Generally, although the cases are not uniform, the rule may be stated
that, unless some other time is fixed for the begiuning of an elective term
of office, the general presumption is that the official term dates from the
legal ascertainment of the result of the election, and the officer may assume
the duties of the office as soon thereafter as he can qualify and receive
his comumission.”

This is consistent with a New Jersey case dealing with appointive officers. In
Harght, v. Love, 39 N. J. L. 476 (E. & A. 1877), it was held that the term of an
appointive officer began to run from the date of his appointment.

Ascertainment of the ending dates of the terms of office requires a construc-
tion of the term “years” as-used in the constitutional provision. An early Mis-
sissippi case, Thornton v. Boyd, 25 Miss. 598 (E. & A. Miss. 1853) held that the
word ‘‘years” as used in a constitutional provision of Mississippi meant political
years between elections. At 25 Miss. 604, the court said,

“As the general elections are to be held biennially on the first Mouday

and day following in November, it is apparent, if the term of office is held
to begin on the day succeeding the general election, and to continue for
two calendar years; that in some years there would be a period of several
days in which there would be a vacancy in all the county offices except
that of coroner, while in other years there would be two sets of officers;
each having a right to execute the different offices in the county.”
Further at 25 Miss. 605, the Court said,
“Although it is true that in ordinary dealings aud discourse, when the
period of a ‘year’ is mentioned, it will be intended that ‘a calendar year’
was spoken of; yet that signification is not necessarily always and at all
times to be given to-that word. On the contrary, the period of time
intended to be desigunated by the term ‘year’, is to he determined by the
subject-matter and the context; and that signification is to be given which
accords with the intention of the party using it.

Accordingly, we find that in the case of Pavis v. Hiram, 12 Mass.
R. 262, where it hecame necessary to fix the meaning of the word ‘year,
used in a statute haviug reference to the term of an officer, Parker, Ch. J,
said: “We are all of opivion that the term one ‘whole year! used in the
statute, must be understood to be a political, or rather a municipal year, viz,,
from the time the officer is chosen until a new choice takes place at the
next annual meeting for the choice of town officers, which may sometimes
exceed, and sometimes fall short, of a calendar year.”

See also Kirkpatrick v. King, 228 Ind. 236, 91 N. E. 2ud 785 (Sup. Ct. Ind. 1950).

e
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A similar situation as that existing in Mississippi with regard to the time
of holding elections exists in New Jersey. By the terms of R. S. 19:2-3 the general
election is required to be held on the Tuesday after the ficst Monday in November
of each year. It is also to be noted that the date of the legal ascertainment of the
clection results is the Monday following the general election day. R. S. 19:19-]
provides that the Board of Canvassers of each county shall meet on the Monday
following the election day. R. S. 19:19-8 provides that the members of the
Board of Caunvassers shall determine the votes cast and make statements of the
result of the election. The Board of Canvassers is also required to issue a cer-
tificate to the successful candidate, R. S. 19:20-5. The Governor is then required
lo issue a commission to those officers so elected, Constitution, Article 5, Sec. 1,
Paragraph 12; State v. Governor, 25 N. J. L. 33l (Sup. Ct. 1856).

Accordingly, we advise you that the beginning and ending dates of the terms
of office of County Clerks and Surrogates are the Mondays following the general
election day in the appropriate year of election.

Very truly vours,

Grover C. Ricnman, Jr.,
Attorney General.

By: Joun F. CRANE,
Deputy Attorney General.

December 14, 1955.
HonoraBLeE Josepr E. McLEAN,

Conunissioner of Conservation and Economic Development,
State House Annex,

Trenton 7, New Jersey.

FORMAL OPINION—1955. No. 45.
Dear CommisSIONER MCLEAN :

You have requested our advice as to your relation to the following councils in
your department:

Shell Fisheries Council

Fish and Game Council

Planning and Development Council
Veterans’ Services Council

Water Policy anad Supply Council
State Housing Council

Specifically, you ask whether you have the power to approve or disapprove
their actions, whether you are required to sign their minutes, and whether signing
of the minutes indicates approval of their actions.

Chapter 22, P. L. 1945, established in the Executive Branch of the govern-
ment the State Department of Conservation consisting of several divisions including
the Division of Water Policy and Supply, The Division of Fish and Game and
The Division of Shell Fisheries, N. J. S. A. 13:1A-1 et seq. Subsequently, Chap-
ter 448, P. L. 1948, N. J. S. A. 13:1B-1 et seq., created the Department of Conserva-
tion and Economic Development. The duty of administering the work of the depart-
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ment was assigned to the commissioner, N. J. S. A. 13.1B-3, aud all of the powers
and functions of the various divisions and councils of the former State Department
of Counservation were transferred to the Departinent of Conservatiotn and l:conomu..

Development, N. J. S. A. 13:1B-6.

SHELL FISHERIES COUNCIL

The Shell Fisheries Council was created by Chapter 22, P. L. 1945, N. J. S. A.
13:1A-18. 1t was the succesor to the Board of Shell Fisheries which was created
by Chapter 387, P. L. 1915 and which exercised “full control and direction of the
shell fish industry and of the protection of shell fish throughout the cntire State.”
Section 7 Chapter 387, P. L. 1915, This broad power of contro! continued to
reside i the Board of Shell Fisheries through the 1931 act, Section 5, Chapter
187, P. L. 1931, and the Revision of 1937, R. S. 50:1-5.

Section 19 of Chaptecr 22, P. L. 1945, N. J. S. A. 13:1A-19, provided ;

“The functions, powers aud duties, records aud property of the Depart-
ment of Shell Fisheries and of the Board of Shell Fisheries are hereby trans-
ferred to and vested in the Division ol Shell Fisheries established under this
act, to be exercised and used by the council thereof, in accordance with the
provisions of this act.  No action shall be taken by said council except
upon approval by the Comissioner of Conservation.”

Sectign 20 provided :

“The council, in addition to other powers and duties vested in it by this
act, shall, subject to the approval of the commissioner, formulate compre-
hensive policies for the preservation and improvement of the shellfish indus-
try of the State.”

Later, by Chapter 448, P. L. 1948, all of the functions and powers of the Division
of Shell Fisheries and of the Shell Fisheries Council of the former State Departinent
of Conservation were transierred to the Department of Conservation and Econoutic
Development to be exercised through the Division of Shell Fisheries, N. ‘J. S. A.
13:1B-42, administered by the Director under the direction and supervision of the
commissioner, N. J. S. A. 13:1B-43.

The result of the foregoing statutory enactments is to vest all of the powers
formerly exercised by the Board of Shell Fisheries and the Shell Fisheries Coun-
cil, including control of the shell fish industry, the rule-making power, the liceusing
power, the power to grant leases, etc., in the Department of Couservation and Eco-
romic Development to be exercised through the Division of Shell Fisheries by the
Director thereof under your general supervision and direction.

The powers of the Shell Fisheries Council remain only those set forth in Sec-
tions 96 and 97 of Chaptec 448, P. L. 1948, N. [. S. A. 13:1B-45 and 13:1B-46.

They provide:

"The Shell Fisheries Council shall, subject to the approval of the commis-
sioner, formulate comprehensive policies for the preservation and improvement of
the shell-fish industry uf the State.

The council shall also:

a. Consult with and advise the commussioner and the director of the
Division of Shell Fisheries with respect to the work of the division.

b. Study the activities of the Division of Shell Fisheries and hold
hearings with respect thereto as it may deem necessary or desirable.

e
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¢. Report to the Governor and the Legislature aunually, and at suclh
other times as it may deem in the publu. mterest, with respect to its fndings
and conclusions.

No lease of any of the lands of the State under the tidal waters thereof,
to be exclusively used and enjoyed by the lessee for the planting and cultivat-
ing of oysters aud clams, shall heceafter be allowed except when approved
by at least a majority of the Shell [Fisheries Council; and no such lease
shall thereafter in any case be allowed except when approved and signed
by the Commissioner of Conservation and Economic Development.”

No reguirement that you sign minutes of meetings 1s found in the statutes., You
are required, however, to approve or disapprove the formulation of comprehensive
policies. This may be indicated if you so desire by endorsing your approval on the
minutes of the council or in any other manner you deem appropriate. The grant-
ing of leases would seem to require execution by the Director of the Division of
Shell Fisheries, approval by at least a majorily of the section of the Shell Fisheries
Council concerned and your approval and signatvre, N. J. S. A, 13:1B-46, supru,
K. S. 50:1-18, as amended.

FISH AND GAaMIZ COUNCIL

The Fish and Game Council was created by Chapter 22, P. L. 1945 N. J. S. A.
13:1A-13. It succeeded the Board of Fish aud Game Comumissioners which had
existed pursuant to R. S. 23:2-1. The powers of the former board, R, S. 23:2-2
(protection of fish and game, enforcement, closing streams, investigation, control of
hatching stations, etc.) were transferred to the Division of Fish and Game “to be
exercised and used by the council”, N. J. S. A, 13:1A-14. The 1945 statute fur-
ther provided that “No action shall be taken by said council except upon approval
by the Commissioner of Conservation.” N. J. S. A. 13:1A-14, supra.

Chapter 448, P. L. 1948 transferred the powers of the Council to the Depart-
ment of Conservation and Ecouomic Development to be “exercised and performed
through the Division of Fish and Game”” N. J. S. A. 13:1B-23. The Division
was placed under the supervision of a Director who was given the power to “admin-
ister the work of such division under the direction and supervision of the commis-
sioner.” N. J. S. A, 13-1B-27.

The council was empowered, by N. J. S. A, 13:1B-28, to formulate compre-

lensive policies and
"a. Consult with and advise the commissioner and director of the

Division of Fish and Game with respect to the work of such division.

b. Study the activities of the Iivision of Fish and Game and hold
hearings with respect therelo as it may deem necessary or desirable.

¢. Report to the Governor and the Legislature annually, and at such
other times as it may deem in the public mterest, with respect to its findings
and conclusions.”

The legislature f{urther. gave the Council power to adopt regulations to -be
known as the State Fish and Game Code, N. J. S. A. 13:1B-30. It was also
empowered to publish and distribute summuries of the regulations, N. J. S. A,
13:1B-34.

Analysis of these statutory provisiuns mdicates that the executive power of
enforcement, appointment of wardens, adnumstration and so forth resides in the
Director subject to your direction and supervision. The quasi-legislative power of



2U8 : OPINIONS

studying, recommending and promulgating regulations resides in the Fish and Game
Council.  The action of the Council taken pursuant to N. J. S. A. 13:1B-28, in
formulating comprehensive policies, is subject to your approval. You do not, how-
ever, have power to approve or disapprove the promulgation or amendment of the
State Fish and Game Code. Again, no mention of minutes of the Council is made
m the statutes. You may, therefore, indicate your approval or disapproval in any
manner which you deem appropriate.

PLANNING AND DEVELOPMENT COUNCIL.

The Planning and Development Council was created by Section 10, Chapter
448, P. L. 1948, N. J. S. A. 13:1B-10. It is empowered, subject to approval by the
commnussioner, to formulate comprehensive policies

“for the development of the natural and economic resources of the State
* ® % for the preservation and use of all State forests and State Parks * * *
and of all historic sites within the State * * * (and) for the prevention and
control of beach erosion.” N. J. S. A. 13:1B-11.
It is also empowered, without the necessity of approval by the commissioner,
to:

a. Consult with and advise the commissioner and the director of the
Division of Planning and Development with respect to the work of such
division.

b. Study the activities of the Division of Planning and Development
and hold hearings with respect thereto as it may deem necessary or desirable.

c¢. Report to the Governor and the Legislature annually, and at such
other times as it may deem in the public interest, with respect to its findings
and conclusions.” N. ]. S. A. 13:1B-12,

Riparian leases and grants are subject to approval of the Council concurrently
with the Commissioner and the Governor, N. J. S. A. 13:1B-13.

Administration of the Division of Planning and Development is vested in a
director, N. J. S. A. 13:1B-8.

With regard to actions of the Council, you are required to exercise the power
of approval and disapproval only as to the formulation of comprehensive policies.
No statutory requirement is found as to the manner in which your approval or dis-
approval should be indicated. You are free, therefore, to choose any appropriate
method.

VETERANS SERVICES COUNCIL

The Veterans’ Services Council was created by Section 22, Chapter 448, P. L.
1948, N. J. S. A. 13:1B-20. Its powers are described in Section 23, N. J. S. A.
13:1B-21, as follows:

“The Veterans’ Services Council shall, subject to the approval of the
commissioner, formulate comprehensive policies for the co-ordination of all
services for the benefit of war veterans and their dependents.

The council shall also:

a. Consult with and advise the commissioner and the director of the
Division of Veterans’ Services with respect to the work of the division.

b. Study the activities of the Division of Veterans’ Services and hold
hearings with respect thereto as it may deem necessary or desirable.

c. Report to the Governor and the Legislature annually, and at such
other times as it may deem in the public interest, with respect to its findings
and conclusions.”
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Additionally, by Section 24, N. J. S. A. 13:1B-22, it succeeded to the powers
of the Economic Council under Chapter 323, P. L. 1946, N. J. S. A. 55:14G-1 et
seq., to approve rules and regulations and appointments of personnel of the Admin-
istrator of the Public Housing and Development Authority, N. J. S. A, 55:14G-3 and
4, See Memorandum Opinion dated January 19, 1955.

The Division of Veterans' Services is administered by a director under the
supervision and direction of the commissioner, N. J. S. A. 13:1B-19.

The functions of the Veterans’ Services Council are seen to be principally
advisory, except as to those in relation to the Public Housing and Development
Authority. Your power of approval or disapproval of their actions, however, exists
cnly as to the formulation of policies. N. J. S. A. 13:1B-21, supra. Since no men-
tion of minutes is found in the statutes you may indicate your approval or disapproval
I any appropriate manner.

WATER POLICY AND SUPPLY COUNCIL

The Water Policy and Supply Council presently exists within the Division of
Water Policy and Supply by virtue of the provisions of Section 100, Chapter 448,
P. 1. 1948, N. J. S. A. 13:1B-49. Its general powers are set forth in Section 102,
N. J. S. A. 13:1B-51. 1t provides:

“The Water Policy and Supply Council, in addition to other powers
and duties vested in it, shall, subject to the approval of the commissioner :

a, Formulate comprehensive policies for the preservation and improve-
ment of the water supply facilities of the State.

b. Survey the needs of the State for additional water supply facilities
and formulate plans for the development of such facilities.
The council shall also:

a. Consult with and advise the Conmmissioner and the director of the
Division of Water Policy and Supply with respect to the work of the
Division of Water Policy and Supply.

b. Study the activities of the Division of Water Policy Supply and
hold hearings with respect thereto as it may deem necessary or desirable.

¢. Report to the Governor and the Legislature annually, and at such
other times as it may deem in the public interest, with respect to its
findings and conclusions.”
Additional powers were conferred by Section 101. N. J. S. A. 13:1B-50. Its
pertinent provisions are:

“Notwithstanding any of the provisions of this act to the contrary: the
Water Policy and Supply Council shall succeed to, and shall exercise and
perform, those functions, powers and duties of the Water Policy and Supply
Council of the Division of Water Policy and Supply of the existing State
Department of Conservation prescribed under and pursuant to the provisions
of sections 58:1-8, 58:1-17 to 58:1-33, inclusive, 58:2-2, 58:4-9, 58:4-10,
58:6-1 to 58:6-5, inclusive, and 40:62-84, of the Revised Statutes, and
under and pursuant to the provisions of ‘An act conferring emergency
powers on the State Water Policy Commission, creating an interconnection
revolving fund and making an appropriation therefor, approved March
twenty-fifth, one thousand nine hundred and forty-two (P. L. 1942, c. 24),
and under and pursuant to the provisions of ‘An act concerning diversion of
subsurface and percolating waters of the State for domestic, industrial and
other uses, and supplementing chapter one of Title 58 of the Revised Sta-
tutes,” approved July first, one thousand nine hundred and forty-seven (P. L.
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1947, ¢. 375); provided, however, that any action which may be taken by
such council, in the exercise of such functions, powers and duties, shall be
subject to the approval of the Commissioner of Conservation and Economic
Development.”

The powers referred to concern holding hearings, approval of plans {or
condernnation of land for water supply, fixing of charges by the State for diver-
sion of surface water, prohibiting destruction of dams, approval of plans for diver-
sion of water, approval of contracts by one municipality to sell water to another
and related matters. It is noted that actions of the Council pursuant to the exer-
cise of such powers is subject to the approval of the commissioner.

The Water Policy and Supply Council has, by virtue of the above-oited
statutory provisions, many administrative functions partaking of executive, quasi-
iudicial and quasi-legislative characteristics. Its functions are much broader than
those of a mere advisory agency. From the working of the statutes it appears that
you are required to approve or disapprove all of its actions, except its coasulting,
studying and reporting functions under N. J. S, AU 13:1B-51, supra. Your indica-
tion of approval or disapproval may take any form you deemn appropriate. No
mention of approval of minutes is made in the statutes.

STATE HOUSING COUNCIL

The State Housing Council was established in the Department of Conserva-
tion and Economic DeveJopment by the State Housing Law of 1949, Chapter
303, P. L. 1949, N. J. S. A. 55:14H-4. The powers and duties of the Council are
set forth in N. J. S. A. 55:14H-5. [t provides,

“The Council shall have power to make, amend, modify and repeal,
such reasonable rules and regulations as it may deem necessary: (a) to
adequately effectuate the provisions of this act; (b) for the exercise by the
Authority of the functions, powers and duties conferred upon the Authority
hereunder; and (c) to safeguard in the public interest the fund or funds
neretofore or hereafter appropriated for the purposes herein. Such rules and
regulations shall govern the exercise by the Anuthority of any and all func-
tions, powers and duties vested in or conferred upon it by this act.

The functions, powers and duties conferred upon the Authority by this
act shall, subject to the rules and regulations of the Council, be exercised
and performed by the Administrator.”

The Administrator is by definition the Commissioner of Conservation and
Economic Development, N. J. S. A. 55:14H-3. The broad powers given to the
Authority by subsequent sections are, therefore, to be exercised by the Commis-
sioner. The Council acts only in establishing policy through the promulgation of
regulations and in dividing the state into areas as provided in N. J. S. A, 55:14H-6.
No provision for approval or disapproval of the Council’s actions by the Com-
missioner is contained in the statutes and 1o mention of minutes is made, there-
fore, there would be no need for you to sign the minutes of the Council.

As we have indicated the mauner in which you indicate approval or dis-
approval of the actions of the various councils in your department is a matter of djs-
cretion. Signing the minutes is one way in which it could be done. 1f you choose
to use this means of indicating whether or not you approve of the action taken,
you should so indicate hy appropriate words preceding your signature such as ““The
actions of the Fish and Game Council at its meeting of (date) are hereby
approved.” A signature without more would be ambiguous and require someone
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examining the records o inquire further as to whether approval of _lhe action taken
was intended. Your signature, of course, does not indicate that the minutes accurately
reflect what took place at the meeting. That function should be performed by the
individual acting as secretary of the particular council.

Yours very truly,

Grover C. Ricuman, Jr.,
Attorney General.

By: Jonn F. Crang,
Deputy Attorney General. L

JANUARY 12, 1955,

Mgr. Georce Boroen, Secretary,
State Employees’ Retirement System of New Jersey,

State House Annex,
Trenton, New Jersey.

MEMORANDUM OPINION P-1.

DEAR MR. BORDEN :

This is in answer to your letter of December 23, 1954, in which you as_k
whether a person drawing a “free veteran’s pension” is eligible to gpply for an addi-
tional veteran’s retirement under the new Public Employees’ Retirement System.

The employee in question is apparently now drawing his pension pursuant to
R. S. 43:4-1, 43:4-2 and 43:4-3. R. S. 43:4-2 provides as follows:

“When an honorably discharged soldier, sailor or marine has_or sha_]l
have been for twenty years continuously or in the aggregate ir'l office, posi-
tion or employment of this State or of a county, municxpalx.ty or school
district or board of education, the body, board or officer having power to
appoint his successor in case of vacancy may, with h_is assent, order hx’s;
retirement {rom such service, or he may be retired on his own request . . .

R. S. 43:4-3 provides as follows:

“A person so retired shall be entitled, for and durix?g his natun_-al life,
to receive by way of pension, one half of the compensation then being re-
ceived by lim for his service . . .”

“In case of retirement with pension from office or quih'on 1'm{ier any
other law of this Stale, the person retiring shall waive either his pen..no-n,
under that law or his pension under this article”” (Underscoring supplied)

R. S. 43:3-1, as amended, provides:

“Any person who is receiving or who shall be entitled to rece_iv_e any
pension or subsidy from this or any other State or any county, municipality
or school district of this or any other State, shall be ineligible to ho_ld any
public position or employment other than elective in the State_ or in any
county, municipality or school district, unless he shall have prevxous_ly. noti-
fied and authorized the proper authorities of said State, county, .mumcnpahty
or school district, from which he is receiving or entitleq to receive t.h'e pen-
“sion that, for the duration of the term of o.ffice of his public position or
employment he elects to receive (1) his pension or (2) the salary or com-
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pensation allotted to nis office or employment. Nothing in this chapter

shall be construed to affect any pension status or the renewal of payments

of the pension after the expiration of such term of office except that such

person shall not accept both such pension or subsidy and salary or compensa-

tion for the time he held such position or employment”.

Section 56 of Chapter 84 of the laws of 1954 goes even further, and provides
as follows: ,

“No public employee veteran eligible for membership in tlie Public Eni-

Qloyees’ Retirement System shall be eligible for, or receive, retirement bene-

fits under Sections 43:4-1, 43:4-2, and 43:4-3 of the Revised Statutes.”

From the foregoing, it is apparent that a public employee who is a veteran
camot be eligibl_e for pensions under both Chapter 84 of the Laws of 1954 and
R. S 43:4-1 et seq., and that if the applicamt is eligible for membership n the
Public Employees’ Retirernent System under Chapter 84 of the Laws of 1954
steps should be taken to terminate pension payments under R. S. 43:4-1 ct seq. '

Very truly yours,

Grover C. Ricuman, Jr,
Atiorney General.
By: Crarces S. JorLson,
.- Deputy Attorney General.

Janvuary 10, 1055,

MRr. Georce BoRDEN, Secretary,
Public Employees’ Retirement System,

48 West State Street,
Trenton, New Jersey.

MEMORANDUM OPINION P-2.

Dear Mr. BorDEN:

. jI‘hls Js In answer to your letter of January 5, 1955 in which you request an
opinion as to whether a state employee who was inducted into niilitary service of
the United States on November 11, 1918 and discharged on November 13, 1918
may be considered a veteran for the purposes of Chapter 84 of the laws of 11954.

Article 111, Section 6(L) of Chapter 84 of the laws of 1954 defines a veteran
as "any honorably discharged officer, soldier, sailor, airman, marine, nurse
army field clerk, who has served in the active military or naval service '
World War I between April 6, 1917 and November 11, 1918 o

"I‘he great weight of authority holds that where a statute requires that a
certain thing shall be done between one day and another, each of such days is to be
Excluded. The wor(_ﬂ “betwcen” when wused in speaking of the period of time
between” two certain dates generally is held to exclude the dates designated as the
commencement and term nation of such period. People v. Hornbeck 61 N. Y. S. 978 :
Kendall v. Kingsley 120 Mass. 94; Weir v. Thomas, 44 Nebraska 507: Greenb'er'q
v. Newman, 320 1ll App 99. Arcadia Citrus Growers v. Hollingsworth, 135 Fla 322.

or
. in

e
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The New Jersey position accords with the weight of authority., In Delowoare,
Lackawenna, and Western Railroad Company et al v. Mehrof Bros. Co., 53 N. J. L.
205 (Err & App, 1890) the court stated:

“Between two days does not mean on one or both of the two days. When the word
is predicable of time, it excludes both terminal days.”

In Melis et al v. Goldstein et al 4 N. J. Misc 364 (Circuit Ct. 1926), the Court
states :

"It is settled in this State that a period of time defined as between two certain
dates does not include either of the terminal dates.”

It should be pointed out that in the old New Jersey case of Morris & Essex
Kailroad Company v. Central Ratlroad Company of New Jersey, 31 N. J. L. 205
(Sup. Ct. 1865), the Court held that the word '“between” should be treated iu-
clusively where a railroad was chartered to operate “between Phillipsburg and
Easton.” In that case, the Court was of the opinion that what it termed a ‘“rigidly
verbal interpretation of the clause . . . will {all short of the evident and undeniable
object of the law makers.”

Nevertheless, the courts of New Jersey and the great majority of the courts of
other jurisdictions treat the word “between” as indicating an exclusion in cases
involving dates rather than distances.

It is, therefore, our opinion that the claim of the applicant for veteran’s status
within the meaning of Chapter 84 of the laws of 1954 must be denied.

Returned herewith are the documents with which you furnished us.

Very truly yours,

Grover C. RicaMaN, Jr,
Attorney General.

By: CuaRLES S. JOELSON,
Deputy Attorney General.

Fepruary 1, 1955,

Hon. DwIGHT PaLMER,
Stete Highway Commaissioner,

1035 Parkway Avenue,
Trenton, New Jersey.

MEMORANDUM OPINION P-3.

Derar CoMMISSIONER PALMER:

Your recent request for advice asks whether employees of your department may
lawfully engage in outside employment and if so, whether there are any limitations
“on such employmeant. :

Since your request ‘was phrased in general terms our advice must be of a
general nature. You are advised that employees of your department may engage in
vutside employment drring a time other than their regular working hours so long as
they are able to perform their duties with your department in an efficient and
satisfactory manner and so long as such employment does not involve a conflict
with the interests of the State. See 35 Am. Jur. 516, 517; 56 C. J. S. 481. Engaging
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in activity inimical to the inter
: ests of the state, | i
" - nin . 1 e e, however, might well {
gcselssgfé:llsjclpgr1a4ry af‘;uon under the provisions of Civil Servicéz Rules GSO;IEI tS':)c
};“qi”(\;- -J. S .30. Al_l employe_e commits a breach of duty if he ént;a es i .
Nc.)l 1321 IrJenl}(éels services conflicting with his duties to his cmploycnr g”' *“‘*ﬁ
e . L. R. 1 in -
of o L. prz(j)GQ.CtSSL}((:)}; c)or)dutct, m our opimon, would include the preparation
private contractors, the pr i
o : , preparation of plans o -
iy ;k 1;§>r f'ontr:_ictors.domg work for the state, work for a county or[; muni::i Otlh'f,-
in 5,'51 1::_ ion in whxch the State contributes to the cost of the project. In r:?ul—\
. ' } . £ T
Cal})famy bloninltn which a state employ.ee might possibly be influenced in his of(icia:
y erests arising out of his private employment should he avoided

€ S € 15 ¢ t ) y
1 h tat 1 ntlt]ed o tlle complete and undivi H
d ded lo al y of cacl of S

.comrTltwer? 15 an implied agreement on the part of the cmployee in ever
act of service that he will serve his employer honestly and faithfullyy

It is his duty to communi t 1 i
6 C) Sk . icate to him all facts which he ought to know.”

Language found in the case of Filco Shoe Manufacturers v, Sisk 260 N. Y

100, 183 N. E. 191 (Ct. A N i
NCE 192 the et S(aid, pp. N. Y. 1932) secins particularly appropriate. At [83

"
110 man can serve two masters witl ideli
] . : sters 1 cqual fidelity when ri
) 1 rival
”:;eur)esxftsoocodnT 'ltx[11t()t exls:jence. Agents are hound at all times to exercise the
good laith toward their principals. Th i

. thei - They must act in ace i

the highest and truest principles of morality.” ordance with

N ;_t 2371191%]; [ge“fo:lt:d'gut that you have thg power under the provisions of
etticins c.onduct of i ba ont rules and regulations ang prescribe duties for the
ment, s gk of de u]smess,”work and gencral administration of the depart-
natur,e o cers }I]l ) employees. If you l'ia've specific problems of a recurring
o o ¥ wish to consider the advnsat_»lny of promulgating rules and regula.

n this subject. Smc.e, as has been pointed out above, an employee owefthc

P . .
Y;Jilg)e(ilsiloiure of the outside employment of your employees so that you can deter
whether or not such activities ace in conflict with the employee’s duty o the

emp]Z;:esfog?gOlSEr a((jivnce 1s antended to apply generally to all of the officers and
Hipeyees of i){/]eer .epartm.ent. Onf* o‘f the officers, however, namely the State
thebdutiés o{ghis ’ff"s r”eqlténred to ¥ * devote his entire time and atlention to
bars bt office.” R. S. 27:1—14,. as amended. This reauircment effectively
Sam',;g: i ;n%fgl:imagz;]}itoihegrsfamfm pursuit. See, First Celumet Trust and
v. Harkins, 9 Ont, L. Rép. 504, %(O.S (D'ivg.58Ct.(.7Ile5l). 9290 L Shepbard Pub.. Co.

Yours very truly,

Grover C. Ricuarax, Ik,
Attorney General.
By: Jouwn F. Crang,

JFC:b. Deputy Attorney General.
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["reruary 17, 1955,

Hon. ARCHIBALD S. ALEXANDER,
State Treasurer,

State House,
Trenton, N. J.

MEMORANDUM OPINION P-4.

Drar MR, ALEXANDER:

You have asked whether the State of New Jersey can become a member of and
bave an interest in a mutual insurance company and whether the fact that an
insurance policy issued by a mutual insurance company states that the policy
i non-assessable and there is no comtingent liability, would eliminate the possibility
of an assessment against the State as a member of such a mutual insurance com-
pany.
Qur opinion is that the State of New Jersey can become a member of and
have an intereset in a mutual insurance company where the insurance contract
states that the policy is non-assessable and that there is no contingent lability,
provided that such provision in the insurance contract is authorized by the statutes
of the state in which the insurance company is incorporated and by the constitu-
tion and bylaws of such a mutual insuraunce company.

The statute governing the purchase of insurance by Lhe State is N. J. S. A.
52:27B-62:

“The director (referring to the Director of the Division of Purchase
and Property) shall, subject to the approval of the commissioner, (referring
to the former office of State Commissioner of Taxation whose powers in
this respect are now vested in the State Treasurer (N. J. S. A. 52:184-32),
cffect and maintain insurance against loss or damage by fire upon the State
House and the contents thereof in such sum as may be deemed necessary.
The director is hereby authorized, and it shall be his duty, after consultation
with the heads of State departments and agencies, to purchase and secure
all necessary casualty insurance, marine insurance, fire insurance, fidelity
bonds, and any other insurance necessary for the safeguarding of the in-
terest of the State. He is hereby authorized, subject to the commissioner’s
supervision and approval, to establish in the Division of Purchase and
Property, a bureau to administer a centralized system of insurance for
all departments and agencies of the State Government.”

In the case of State v. Community Health Service, Inc, 129 N. J. L. 427,

429 (E. & A. 1943), the Court approved the following definition of insurance:
“* * ¥ an agreement by which one party for a consideration promises

to pay money or its equivalent or to do an act valuable to the insured upon

the destruction, loss or injury of something in which the other party has

an interest.”

Neither the statute itself nor the common-law definition of the term “insurance”
limits the term “insurance” to any particular typc thereof.

The distinguishing feature of mutual insurance companies, is the power of
mutual insurance companies to levy. assessments against their members. The ques-
tion then arises whether a mutual insurance company, by a provision in its con-
tract with a member, can issue a policy which is non-assessable.
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A mutual insurance company may, unless prohibited by statute, issue insurance
policies for cash only, without contingent liability attaching to the policyholder.

Mygatt v. N. Y. Protective Ins. Co., 21 N. Y. 52 (1860) ; 18 Appleman, Insurance
(1945) 1 10054, p. 130.

Where neither the constitution nor the bylaws of the mutual tnsurance com-
:any, nor the policy or certificates issued by such company, authorize the levying
of assessments to meet losses, the insured is not liable therefor. Beever State M. M.
. Ins. Assn. v. Smith, 97 Or. 579, 192 Pac. 798 (Sup. Ct. Oregon 1920). Only
those tnmembers who have assumed a contract obligation to pay assessments can be
subjected to assessments. Stanley v. Northwestern Life Assn., 36 Fed. 75 (C. C.),

Com. v. Mass. M. F. Ins. Co., 112 Mass. 116, Tolford w. Church, 66 Mich. 431, 33
N. W. 913 (Sup. Ct. Mich. 1887). ’

The New Jersey statute allows mmutual insurance companies to issues policies
for cash premiums only. This statute, 17:28-3, as amended, reads. as [ollows:

“The maximum premium shall be expressed in the policy of a mutual
company organized. under any law of this state, and, i a company other
than a life insurance company, it may be solely a cash premium or a cash
premium and an additional contingent premium which contingent premium
shall not be less than the cash premium, but no such company shall issue an
msurance policy for a cash premium and without an additional contingent
premium until and unless it possesses a surplus above all liabilities of at
least three hundred thousand dollars ($300,000.00).

“Wherever any company shail issue policies for cash premiums only,
in pursurance of the authority of this section, it may waive all contingent pre-
miums set forth in policies then outstanding. The issuance of policies
for cash premiums only in pursuance of this section may not be exercised by
any such company until written notice of intention to do so, accompanied
with a certified copy of the resolution of the board of directors providing

for the issuance of such policies, shall have been furnished the Commissioner
of Banking aund Iunsurance.” ~

Nor does the purchase of such insurance violate Art. VIII, Sect. 11, Par. 1
¢f the Constitution of 1947 which provides that “The credit of the State shall not be
directly or indirectly loaned in any case.”” (See Miller v. Johnson, 4 Cal. (2d)
265, 48 P. (2d) 956, 958, (Sup. Ct. Cal. 1935). See also French w. Milleille, 66

N. J. L. 392, 49 Atl. 465, (Sup. Ct. 1901), affirmed on opinion below 67 N. J. 1.
349, 51 Atl 1109, (E. & A. 1902).

Before a contract is entered into by the State with a mutnal insurance com-
pany, the laws of the State in which the mutual insurance company is incorporated
and the certificate of incorporation and bylaws of the company must be inspected to
ascertain if they empower the mutual insurance company to issue policies that are
non-assessable and without contingent liability and that the insurance contract com-
plies with the statutory conditions, if any.

Very truly yours,

Grover C. RicHMAN, Jr,
Attorney General.
By. Roserr E. FREDERICK,

Deputy Attorney General.
REF:R
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FFrrruary 24, 1955.

Hon. Josren E. McLean,
Connmissioner, Departiment of )

Conservation and Economic Developumient,
State House Amnnex,

Trenton 7, New Jersey.

MEMORANDUM OPINION P-5.

Re: Public Lands
Agreements to Lease.

Dear Commissioner McLEaN:

You have submitted for our consideration two questions whigh have arisen in
connection with the administration of the Department of Conservation and Economic
Development.

Question No. 1 is:

“Does the Department of Conservation and Economic Dcvelopm_ent_have
the right to enter into an agreement with a private person to permit him to
prospect for minerals in a State forest?”

We are of the opinion that the Department of Conservation and IEconomic
Development does not have the authority to enter into such agreement.

By way of elucidating this answer, it may he helpful to .review briefly the
legislative history of laws enacted relating to forestry conservation.

The primary purpose of legislation creating the Department of C.onservauon
and Development, (Now the Department of Cc.)n'servatxon‘ and Econgmlc Devel9p-
ment) was, among other things, for the “acquiring, holding, protecting, managing
or developing lands or other properties for the use of the.State of New _Ters;_zy,
for a state park or a forest reserve or other state reservation, whe)'t‘h:r*“made or
historic, for scenic, for watershed protection or for any other purpose L. 1929,
c. 213, sec, 1, p. 399, suppl. to L. 1915, c. 241, p. 426 (R. 5. 13:}—18). The Depart-
ment was governed by a board which had “full coutrol and direction of all state
conservation and development projects” (R. S 13:1-1; RS 13:1-11), and its
administrative functions were entrusted to a director selected by the board. (R. S.
13:1-3).

Chapter 22 of the Laws of 1945 established in _the Executive Branch Qf the;
State Government a State Department of Conservall_on and cre;}ted the office o
State Commissioner of Conservation with the authority to exercise the powers Iof
the department and to administer its work. (N. J. S. A..]3:1.A—5.). This actSa ;o
established the Division of Forestry, Geology, Parks.and Historic Slt.es (N. I.d . d
13:1A-4) ‘and transferred to said division the “functions, powers, duties, reclgr sdanf
property of the Department of Conservation and Development and theL g?rt 0
Conservation and Development.” (N. J. S. A. 1:3.1A-24). Thf:reafter the Legis asure,
by the Laws of 1948, Chapter 448, established in the executive branch of th_e tatz
Government a principal department known as the Department of Conservation and
Economic Development (N. J. S. A 13:1B-1) and tra'nsfer_red.the pow%‘s an
duties of the Division of Forestry, Geology, Parks and Historic Sites to sanD prn:-
cipal department. (N. J. S. A. 13:1B-6). Among the powers granted“to theth epalxl’r:
ment by the Legislature was the power to use the forest lands for la:ing{) o der p d
pose than the maintenance of forests” if the welfare of the state wou e advanced.
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(R. 5. 13:8-10). Hp\v;vgr, the legwslative Mistory is clear that such use must be for
thg purpose of maintaining and conserving the lorest lands of the State far the
ultimate enjoyment and beuelit of the people.

Th_e‘State has, in general, “the same rights and powers in respect 1o property us
ar individual. It may acquire property, real and personal, by conveyance, will ur
c.tlllerwise and may hold or dispose of the same or apply it ta any purpose 'public or
private, as it sees fit. The power of the State in vespect of its propen; rights is
vested in the Legisiature, and the Legislature alone can exercise the power ne:essary
to the enoyment and protectian of thdse rights, by the evactment of statutes for
that purpose.” 59 C. J. Sec. 270. See also Wilsan <. Gloucester County Bd. of Chosen
Freeholders, 83 N. J. Eq. 545, 90 A. 1021, (Ch. Ct. 1914), ’

The Department of Conservation and Economic Development camot enter into an
agreement with an individua), associstion or corporation permitting prospecting for
mmergIs in a2 Stale forest because the Jegislature has not given it the autherity 1o
CXErcise such power.

Question No. 2 is:

“Droes this depariment have the right (o lcase mining righis al 3 reutal

on a royalty basis, and if s¢, must there {irst be advertising and awacd to

the first bidder?”

We are of the opinion that the Department does not have the right to lease
ur contract for mining cights on any basis.

“A contract of the State must ordinarly rest upon seme legislalive enactment'
(49 Am. Jur. Sec. 62, p. 275), and as we have indicated, no authornty has heen;
granted by the Legislature td the Department of Couservation and Ecanomic Develop-
ment to enter into an agreement with any individual, association er corporation for
prospecting rights in State owned lands.

Very truly yours,
Grover C. RicHMAN, Jn,
Atiorney General,

By: Rocex M. Yancey,
Deputy Atiorney Geoeral.
RMY :BK

March 2, 1955

Howorase WiLciam F. Kewy, Jr,
FPresident, Civil Service Commission,

State House, -
Trenton 7, New Jersey.

MEMORANDUM OPINION P-6.

Dear PrestpEnt KELLY:

You have requested advice as to the power of the Department of Civil Service
to dea) with a silvation in which it is alleged that an applicant for a promotion in
the service of a municipality has made a false response to a question contamed
in the application for promotion

As we uyndersiand the {acits the apphcation asked the question “Have you ever
heen convicted of a crime?” to which response was given in the negative, The
application was processed, the employee’s name ceviified as eligible for promo-

ATTORNEY GENERAL 219

tign and the promotion was made by the appointing authority. It has now come
to the attention of the Departinent that the employee was convicted of assavlt,
battery and cobbery in 1929, In justification of the uegative response the employes
maintains that he was pacdoned far the affense and has submitted a Courty Clerk's
certificate purpartediy evidencing that fact. An examination of the certifcate
reveals that the former Court of Pardons remitted tiwe forfeiture of the right of
heing an elector on December 1, 1938,

We shall first consider the effect of the action taken by the former Court of
Pardons. It js our opinion thai the specific action taken by the Court of Pardons
does not have the effect of extinguishing the committed crime. The Court of Par-
dons, under the New Jersey 1844 Constitufion, Article V, paragraph 10, was empow-
ered 1o remit fines and forfeiturcs and to grant pardons after conviction in all
casés except impeachment. This court has since been abalished. Under R. 5.
2:197.2, repealed by P. L. 1948, c. 83, any pesson after conviction and service of
seatence could apply to the Court of Pardons for a pardon and restoration of rights
and privileges forfeited as a result of said conviction. The Court of Pardons
exisled as a creature of the Executive power and could grant full or limited
vardons. A restoration of suffrage rights was considered as a limited pardon by
In Re New Jersey Court of Pordons, 97 N.J. Eq. 555 (E. & A, 1925) : and Ceok v
Roard of Freeholders, 26 N.JL. 326 (Sup. Ct. 1847) aff'd. 27 N.J.L. 637 (E & A.
1858). Under these cases any pardon, whether full or limited, operated pros-
pectively and not retrospectively and, therefore, did not erase the fact that a crime
was committed. See also State v. Tanstmore, 3 N. J. 516.(1950).

Haqd these fzcts been known to the Department before its approval of the appli-
cation and certificates of the individual as eligible for the promotion sought, the
Chief Examiner and Secretary, in the proper exercise of his discretion, could have
rejected the application and refused to certify the name of the individual as eligible.
Tule 26 of the Civil Service Rules specifically grants such permissive discretionary
power to the Chief Examiner and Secretary. It provides as follows

“The chief examiner and secretary may reject the application of auy
person for admission to tests for a given positton or refuse to test any
applicant or to certify the name of an eligible from the employment list for
any of the following or other good causes:

£ * L 3 x*

{(d) That the applicant has beeu goilty of a crime or of disgracefvl

conduct ;
* * 9w %

() That the applicant has intentionally made 2. false statement in his
application with regard to any material fact or has practiced or attempted
to practice deception or fraud in connection with such application;

* kR ¥

The chief examiner and secretary shall notily in writing any persan
whose application is rejected under this rule specifying the cause jor the
rejection. Upon Teceiving a written reguest from any person whose apph-
cation is rejected the presidemt may give bim an opportunity to show cause
why such application should not be rejected, but announced tests shall not
be postponed or delayed for this reason.”

See also: R. S. 11:5-10, Civil Service Rule 39

Since the underlying facts were not known to the Chief Examiner and Sec-
retary at the time the employee’s name was certifed we shall now consides swhat
action can be taken.
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We have noted that you have been previously advised by an opinion dated Janu-
ary 18, 1918 that the Civil Service Commission has no power to revoke or direct
the revocation of an appointment. That opinion stated,

“I am unable to find anything in the Civil Service Law authorizing

The Commission to revoke the appointment of any officer or employee
appointed to or to require the person having the power of appointment to
revoke the appointment. The appointment having once been made iu
accordance with the provisions of the Civil Service Act and by the proper
authority. I think it unquestionable that the Civil Service Commission
has no further power in the matter.”

While unquestionably a certification should not ordinarily be disturbed we can-
not agree that the Commission is completely without power in the matter. The
Commission is specifically empowered to enforce the provisions of the Civil Service
Law and the rules and regulations promulgated thereunder, R. S. 11:1-7. 1If it is
found that an applicant for a position has violated a provision of the statute by fur-
nishing false information, see R. S. 11:23-1, R. S. 11:23-2, the Commission in the
exercise of its enforcement powers could revoke the certification upon which the
appointment or promotion was based. In keeping with the basic policy of the act to
afford employees an opportunity to be heard before action affecting their position
is taken we think a hearing should be held by the Commission with full opportunity
being given to the employee to offer evidence in justification or mitigation. The
power to reconsider action previously taken is one which should be exercised
sparingly. Matters which have been closed should not be reopened for trivial reasons.
The exercise of the power requires sound -discretion, Klauss v. Civil Service Com-

mission, 132 N. J. L. 434 (Sup. Ct. 1945).

If after a hearing it is found that the information upon which an appointment
or promotion was based was fraudulently falsified it would have the power to take
appropriate action. In this case appropriate action would take the form of revoca-
tion of the certification upon which the promotion was based. This could be
enforced if necessary by withholding approval of the payroll under R. S. 11:22-20, as
amended, or by an action for enforcement under the provisions of R. S. 11:1-7.

It should be remembered that even if the applicant had disclosed that he
had been convicted of a crime, it does not necessarily follow that he should have
been excluded from eligibility. Civil Service Rule 26 allows the Chief Examiner
and Secretary to determine in his discretion whether the public interest would be
endangered by appointment of an individual who had been convicted of a crime. The
wording of the Rule is permissive and not mandatory; if the Chief Examiner and
Secretary is of the opinion that the commission of the crime in 1929 does not indicate
a present moral unfitness for the position the individual would not be disqualified
for the position.

The alleged misrepresentation question is of a different nature. On this issue
it should be determined factually whether the applicant intended to deceive the
Department or whether he believed in good faith that the document obtained from
the Board of Pardons vitiated the crime. Whether he intended to obtain the pro-
motion by fraudulent means is a factual question which should be determined in
a quasi-judicial manner with opportunity being extended to the employee to present
evidence in his behalf.

Yours very truly,
Grover C. RicHMAN, JR,,
Attorney General.

By. Davio M. Sarz, Jr,
DMS';b Deputy Atiorney General.
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March 16, 1955.

HonorasLe D. KnowLtoN REeap, Chairman
Narcotic Control Commission,

State House,
Trenton 7, New Jersey.

MEMORANDUM OPINION P-7.
Dear MR. READ: _

You have requested our opinion as to the effect of the mandatory sentencing pro-
vision of N. J. S. 2:A168-1 on the provisions of N. J. S. 24:18-47 provxdmg' the pen-
alties for violations of the Uniform Narcotic Drug Law (Chapter 18 of Title 24 of
the Revised Statutes). _ ‘ .

N. J. S. 2A:168-1 permits a senteucing court, where it de.ems it to be in the b_est
interests of the defendant and of the public, to suspend the imposition or execution
of sentence and place the defendant on probation for not less than 1 year and not more
than 5 years. '

However, as to sentences imposed for a violation of any provision of the Uni-
form Narcotic Drug Law (Chapter 18 of Title 24 of the Revised Statutes), N. J. S.
2A:168-1 provides: '

“The provisions of this section shall not permit t'he suspension of the im-
position or execution of any sentence and the .placmg of the de(eud_ant on
probation after conviction or after a plea of guilty or non vult 'for violation
of any provision of chapter eighteen of Title 24 of the Revised Statutes
except in the case of a first offender.”

It is clear that N. J. S. 2A:168-1 does not- pérmit a judge ‘sentencing_a-dcfendant
for a violation of Chapter 18 of Title 24, to suspend the imposition of the_}aal sentepc'e
if the defendant is a second or a subsequent offender and that he must impose a jail
sentence for the period set forth in R. S. 24 :18-47.

Very truly yours,

Grover C. RicuMaN, Jr.,
Attorney General.

By: Francis J. TARRANT,
Deputy Attorney General,

April 11, 1955.

CoLoweL Josepn D. RUTTER,
Superintendent of State Police,

West Trenton, New Jersey.

MEMORANDUM OPINION P-8.

DEAR SIR: ' . .
Vou have asked for our opinion in respect to the following questions relating to
the statutes of limitation. : _ ‘
1. Under Title 2A:159-3, is the limitation on this type of crime (public offi-
cials, etc.) still five years?

N. J. S. 2A:159-3 provides as follows:

“Any person holding or having held, or who may hereafter hold, any
public office, position or employment, either under this state or under any
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political subdivision or agency thereof, whether elective or appointive, or any
person being or having been, or who may hereafter be, an executor, adminis-
trator, guardian, trustee or receiver, or any officer or director holding or
having held, or who may hereafter hold, office, position or employment with
any public, quasi ‘public or public quasi corporation or with any charitable,
religious or fraternal organization or with any mutual benefit society or
association for nonpecuniary benefit or with any bank or building and loan
association or savings and loan association or with any trust, insurance, mort-
gage, guaranty, title or investment company, may be prosecuted, tried and
punished for any forgery, larceny or embezzlement, or conspiracy to commit
forgery, larceny or embezzlement, or conspiracy to defraud, committed while
i such office, position or employment, where the indictment has been or
may be found within five (5) years {from the time of committing such offense.
This section shall not apply to any person fleeing from justice.”

There has been no legislative change in the provisions of the above since May
5, 1938, when the foregoing section became effective, by reason of which its provisions
are the existing law on the subject.

2. Under Title 2A:159-1, is' the limitation of prosecution for the crime of
Treason still three years?

N. J. S. 2A:159-1 provides as follows:

“No person shall be prosecuted, tried or punished for treason, unless the
indictment therefor shall be found within 3 years next after the treason shall

be done or committed. This section shall not apply to any -person fleeing

from justice.” -

Since treason is punishable with death (N. J. S. 2A:148-1), the provsions of
N. J. S. 2A:159-2, as amended, (see below) do not apply, for the reason that crimes
punishable with death are expressly excluded therefrom.

The answer to your question is in the affirmative.

3. Are gambling crimes committed prior to the enactment of N. J. S. 2A:159-4
still in the same two-year limitation as other crimes under section 2A :159-2, prior to
its amendment effective June 30, 1953?

Prior to the enactment of N. J. S. 2A:159-4, (effective April 23, 1952), the
statute of limitations on prosecutions for all crimes including gambling and gaming
(crimes punishable with death and those committed by public officials excepted) fixed
a period of two years (N. J. S. 2A:159-2), within which time an indictment must
be found. ]

N. J. S. 2A :159-2, as amended effective June 30, 1953, provides as {oliows:

“Except as otherwise expressly provided by law no person shall be
prosecuted, tried or punished for any offense not punishable with death, unless

the indictment therefor shall be found within five years from the time of com-

mitting the offense or incurring the fine or forfeiture. This section shall

not apply to any person Heeing from justicé.” )

Prosecution of gambling offenses committed prior to April 23, 1950, where no
indictment has been found, are now barred by the statutes of limitation.

4. Are all gambling crime limitations now five years?
N. J. S 2A:159—4, which became effective April 23, 1952, provides as follows:

“Any person who shall, contrary to law, ganible or operate any gamb-
ling device, practice or game of chance, or conduct a lottery or sell any
lottery ticket, miy be prosecuted,’ tried  dnd punished therefor where the
indictment has béen or may be found within four years from the time of com-
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mitting such offense. The limitation of any such criminal prosecution shall
not apply to any person fleeing from justice.” _ )
N. J. S. 2A:159-4 was amended, effective July 20, 1953, and reads as fgl[gws:

“Any person who shall, contrary to law, gamble or operate any gambling
device, practice or game of chance, or make or take what is commonly known
as a book, upon the running, pacing or trotting, either within or without
this State, of any horse, mare or gelding, or conduct the practice commonly
known as bookmaking or pool setling, or keep a place to which persons may
resort for engaging in any such practice, or for betting upon the event of
any horse race or other race or contest, either within or without this State,
or for gambling in any form, or conduct a lottery or sell any lottery ticket,
may be prosecuted, tried and punished therefor where the indictment has been
or may be found within five years from the time of committing such offense.
The limitation of any such criminal prosecution shall not apply to any
person fleeing {rom justice.”

The statnte of limitation on prosecutions for gambling crimes is as follows:

a. Crimes committed prior to April 23, 1950, where no indictment has
been found, are barred;

b. Crimes committed after April 23, 1950 are covered by the five year
statute of limitations. The statute fixing the period of limitation at
four years has no effect presently since all crimes committed after
April 23, 1950 were not barred from prosecution prior to the enact-
ment of the five year limitation on July 20, 1953. “An Act extending
the time for prosecution of certain offenses from two years to five,
though it had no effect on cases in which the limitation had expired,
was operative on those where the limitation had not expired prior to
its enactment.” (Slate v. Miller, 4 N. J. L. J. 252 (Middlesex Oyer
& Terminer, May Term 1881).

5. Are any crimes covered by R. S. 2A:159-2 committed prior to the enactment
of the amendment of 1953 still to be listed and carried for two years, or does the limi-
tation automatic;ﬂly increase to five years? .
All crimes, excluding gambling, those punishable with death and those commit-
ted by public officials are subject to the following funitations on the prosecution:
a. Crimes committed prior to June 30, 1951 are barred by N. J. S
2A :159-2. i

b. Crimes committed after June 30, 1951 are covered by the five yéar
statutes of limitation (N. J. S. 2A:159-2, as amended) and are not

barred.
1t is to be noted that all of the above statutes of limitation do not apply in favor
of "“any person fleeing from justice.”

Yours very truly,

Grover C. RicHMAN, JRr.,
Attorney General.

By: SauL N. SCUECHTER,
Deputy Attorney General.

SNS:BK
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April 18, 1955.

HoNorABLE CHARLES SUMMLRS,
Chairman, Consolidated Police
& Firemen's Pension Fund Commission

State House,
Trenton, New Jersey.

MEMORANDUM OPINION P-9.
Dear SIr: )

Your recent letter requested an opinion as to whether your Commission may
pay a subsidy in addition to the salaries of secretaries employed by your Com-
mission.

As a matter of fundamental policy, an employee's salary is generally intended
to compensate him for all services rendered to the State, so long as he is not
required to work beyond the ordinary hours of duty. See N. J. S. A. 52:14-17.13.
Rule 18 of the Civil Service Rules provides, in part,

“The rates of pay set forth in the compensation plan represent the total
remuneration including pay in every form, except as otherwise expressly
provided in the compensation schedule for the class.”

Civil Service Rule 20 provides, in part, as follows;

“Extra compensation and overtime payment. 1. State Service. No
extra compensation, bonus or special payment for extra work shall be paid
any permanent or temporary employee unless the work for which such
extra compensation, bonus or special payment is proposed, is performed
entirely outside of the regularly prescribed hours of duty and is indepen-
dent of the regular routine daily duties of the employee for whom such extra
pay is proposed. No pay roll, estimate or claim for such extra compensa-
tion, bonus or special payment shall be approved for any state employee
unless such extra employment for pay, together with the rate of compen-
sation to be paid therefor, is first reported to and authorized by this
department and such payment shall be not in excess of the rates established
by this department after consultation with appointing authorities and their
principal assistants.”

The Civil Service Rules thus prohibit the payment of extra compensation unless
it is performed entirely outside the regularly prescribed hours of duty.

We conclude, therefore, that it would not be proper for your Commission to pay
a subsidy to the salaries of the secretaries of your Commission.

Yours very truly,

Grover C. RicaMAN, Jr,
- Attorney General,

By. Jonn F. CranEg,
Deputy Attorney General.
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May 4, 1955.

Hon. Freperick J. GASSERT, JR,,
Director, Division of Motor Vehicles,

State House,
Treuton, New Jersey.

MEMORANDUM OPINION P-10.

Dear Direcror GASSERT:

You have requested our opinion as to whether you have the power under R. S.
39:5-32 to grant a new motor vehicle driver’s license to a person whose driver’s
license was permanently revoked in 1948 upon a second conviction for drunken driv-
ing. You inform us that the “first” conviction occurred in the State of North Caro-
lina under the motor vehicle or criminal laws of that State.

R. S. 39:5-32 authorizes the Director of the Division of Motor Vehicles to issue
a new driver's license at any time to any person whose license previously was revoked.
R. S. 39:4-50 imposes mandatory penalties for drunken driving, as follows:

“A person who operates a motor vehicle while under the influence of
mmtoxicating liquor or a narcotic or habit producing drug, or permits another
person who is under the influence of intoxicating liquor or a narcotic or habit
producing drug to operate a motor vehicle owned by him or in his custody
or control, shall be subject, for a first offense, to a fine of not less than two
hundred nor more than five hundred dollars ($500.00), or imprisonment for
a term of not less than thirty days nor more than three months, or both, in
the discretion of the magistrate, and shall forthwith forfeit his right to oper-
ate a motor vehicle over the highways of this State for a period of two years
from the date of his conviction. For a subsequent violation, he shall be
imprisoned for a term of three months and shall forfeit his right to operate
a motor vehicle over the highways of this State for a period of ten years
from the date of his conviction and, after the expiration of said period, he may
make application to the Director of the Division of Motor Vehicles for a
license to operate a motor vehicle, which application may be granted at the
discretion of the director. A magistrate who imposes a term of imprisonment
under this section may sentence the person so convicted either to the county
jail or to the workhouse of the county wherein the offense was committed.

“A person who has been convicted of a previous violation of this section
need not be charged as a second offender in the complaint made against him
in order to render him liable to the punishment imposed by this section on a
second offender.”

The Superior Court, Appellate Division, held in Mac Kinnon v. Ferber, 16 N. J.
Super. 390 (1951) that the grant of power contained in R. S. 39:5-32 is confined to
cases where the Director or a magistrate has revoked a driver’s license in the exercise
of a discretionary authority and, specifically, not to a case of forfeiture pursuant
to R. S. 39:4-50. By amendment in P. L. 1952, ¢. 286, the penalty under R. S. 39:4-50
for second offenses was reduced from permanent forfeiture to forfeiture for ten
years.

Thus, you raise the question whether you as Director can disregard the penalty of
forfeiture imposed by a magistrate purportedly pursuant to R, S. 39:4-50, by an jnde-
pendent determination that the applicant for a new license was punishable only as a
first offender because his previous conviction was sustained. in another jurisdiction.

By the express terms of R. S. 39:4-50, a person who has been convicted of a
previous violation of that section may be liable for penalties as a second offender,
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although the complaint against him for drunken driving fails to charge him as a
second offender. .’I‘he fact of the first drunken driving conviction in New Jersey is
therefore not an issue in determining guilt or innocense of the second charge,

In MacKinnon v. Ferber, supro, a magistrate imposed a seatence for a first
drunken driving violation. Upon report of the conviction, the then Commissioner of
Motor Vehicles discovered a prior conviction in New Jersey and notified the motorist
that his license was permanently forfeited. This action by the Commissioner was
sustained. Judge Bigelow wrote for the court:

“The act of operating an automobile while intoxicated does not of itself
work a forfeiture, but a conviction effects a forfeiture by force of R. S.
:39:4-50, whether or not the judgment expresses the forfeiture. And if the
conviction is, in fact, a second one, the forfeiture is permanent . . .”

The former Court of Errors and Appeals in State v. Mowel, 116 N. J. L. 354
(1936) quoted with approval the language in State v. Rowe, 116 N. J. L. 48 (Sup.
Ct. 1935) that a former conviction for drunken driving in New Jersey “was rele-
vant . . . on the question of punishment only.”

Nevertheless, the Supreme Court in State v. Myers, 136 N. J. L. 288 (1947)
set aside a sentence imposing the penalties for a second conviction under R. S. 39:4-50
on the ground that the accused had no opportunity to be heard on the truth or accu-
rucy of the certification of a previous conviction. Chief Justice Case said at p. 291:

“We do not bold that those factors need be introduced at the trial, but
we do find that the defendant should be given knoWledge of the contents of
the certification of earlier conviction by virtue of which he is to be sentenced
and an opportunity to address himself theréto before sentence is pronounced.
There was, therefore, error in the fixing of sentence.”

The conviction in State v. Myers was in the Court of Special Sessions on appeal
and trial de novo. The then Department of Motor Vehicles submitted the certifica-
tion of the prior drunken driving conviction in New Jersey between the trial and
the imposition of sentence.

State v. Myers is not cited in Mac Kinnon v. Ferber, supra; according to the
MacKinnon decision, the forfeiture is automatic and the function of the Director of

the Division of Motor Vehicles in refusing a new license is ministerial upon discov-.

ery of the record of an earlier conviction.

The opportunity to be heard prior to the imposition of sentence is a requirement
of procedural due process of law according to the rationale of State v. Myers, supra.
The constitutional right presumes that an adjudication of the issue will ensue,
Stanley v. Board of Chosen Freeholders, 60 N. J. L. 392 (Sup. Ct. 1897) ; Callen v.
Gill, 7 N. J. 312 (1951) ; Hymen v. Muller, 1 N. J. 124 (1948).

Reconciling Mac Kinnon v. Ferber and State v. Myers, the motorist must be
granted a hearing on the validity of the first conviction of drunken driving prior to
the imposition of the additional sentence for a second offense, with a right of judicial
appeal. If the sentence fails to impose the mandatory penalty for a second offense,
the Director must nevertheless treat this an automatic ten year revocation case
upon notice to the convicted motorist and an opportunity for him to be heard relative
to the validity of the first conviction. Notification of permanent revocation was made
to the accused according to the recital of facts in Mac Kinnon v. Ferber. Under
the State Constitution and Rules of Court, adverse action by the Director is review-
able by a proceeding in lieu of prerogative writ. Mac Kinnon v. Ferber recognizes
the practicality that magistrates may not be apprised of earlier drunken driving
convictions prior to disposition of such cases.
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The question whether a conviction of drunken driving in another State is a
first offense, as this term is used in R. S. 39:4-50, is a matter for judicial determi-
nation. While there is no authority directly in point in this State, we point out that
R. S. 39:4-50 specifies that a person who has been convicted of “a previous violation
of this section” need not be charged in the complaint as a second offender. In addi-
tion, as an established rule of construction, penal statutes must be strictly construed.
See Slate v. Mundet Cork Corp, 8 N. J. 359 (1952). There are no guiding prece-
dents under the Habitual Criminal Act (N. J. S. 2A:85-8 et seq.) or the Uniform
Narcotic Drug Law (R. S. 24:18-1 et seq.), both of which expressly authorize the
imposition of more severe penalties for second offenses after conviction of comparable
crimes under the laws of the United States or of another State.

Hinnekens v. Magee, 135 N. J. L. 537 (Sup. Ct. 1947) and Tichenor v. Magee,
4 N. J. Super. 467 (App. Div. 1949), which uphold the discretionary authority of
the Director of the Division of Motor Vehicles to revoke a license because of an
out of State drunken driving conviction are not in point. The statutes governing
these two decisions are R. S. 39:3-10 and R. S. 39:5-30. The former sets forth that:

“the director in his discretion may refuse to grant a Jlicense to drive
motor vehicles to a person who is, in his estimation, not a proper person to

be granted such a license . , .”,
while R. S. 39:5-30 empowers the Director to suspend or revoke any license for
a violation of the Motor Vehicle Title or

“on any other reasonable grounds.”

The Appellate Division said in the Tichenor decision at p. 471:

“We are satisfied that plaintiff’s conviction in Maryland is reasonably
comprehended within the term ‘other reasonable grounds’ (R. S. 39:5-30)
justifying defendant’s revocation of plaintiff's New Jersey license. Upon
conviction of a person for operating an auvtomobile while under the influence
of intoxicating liquor over the highways of this State, his right to operate
a motor vehicle is forfeited for a period of two years. R. S. 39:4-50. It
reasonably follows that one holding a New Jersey driver’s license, upon
proof of a conviction for that offense in another State, should not be permitted
{o continue to operate a motor vehicle in New Jersey.”

In response to your specific inquiry therefore, we advise you that the determina-
tion of the magistrate in 1948, imposing sentence for a second drunken driving
conviction, is binding upon you and cannot, in effect, be collaterally set aside, No
appeal was taken and the magistrate's decision stands invulnerable to collateral
attack.

On the broader question, we advise you that you may in your discretion regard
a drunken driving conviction preceded by a similar out of State offense as grounds
for revocation of the driving privilege. In the absence of a judicial decision to the
contrary, you are not compelled to but may revoke a New Jersey driver’s license
for ten years upon ascertaining that a drunken driving violator had sustained a con-
viction for that offense in another jurisdiction. )

Yours very truly,

Grover C. Ricuman, JR.,
Attorney General.

By: Davip D. FurMAN,
Deputy Attorney General.



228 OPINIONS

May 11, 1955.

MRr. Aaron K. NEELD, Director,
Division of Taxation,

State House,
Trenton, New Jersey.

MEMORANDUM OPINION P-11.

Dear MR, NEELD:

You have requested an opinion concerning the running of interest on public
utility franchise and gross receipts taxes under L. 1940, c. 5, as amended (R. S.
54:31-45, et seq.).

You inform us that there are presently pending before the Division of Tax
Appeals petitions filed by the Atlantic City Transportation Company seeking review

of the amount of franchise and gross receipts taxes assessed against it for the years
1951, 1952, 1953 and 1954.

Your letter puts the question as follows:

“... whether the taxes assessed for the vears 1951 through 1954 bear interest
from the dates when these taxes would ordinarily have become payable or
whether no interest is chargeable until the entry of judgments on the appeals
above mentioned.”

More specifically, you State the question to be “whether section 54:31-58 suspends
all interest charges in those cases involving appeals from assessments of franchise
and gross receipts taxes,”

In our opinion, it is clear that an appeal by a taxpayer of the amount of fran-
chise and gross receipts taxes assessed against it does not toll the running of interest
pending the final determination of such an appeal.

R. S. 54:31-58 provides as follows :

“The taxes payable by each taxpayer hereunder shall be and remain a
first lien on the property and assets of such taxpayer on and after the date
the same become payable, as herein provided, until paid with interest thereon,
and the same shall be collected in the same manner and subject to the same
discounts, interest and penalties as personal taxes against other corporations
or individuals and the same proceedings now available for the collection of
personal taxes against other corporations or individuals shall be applicable
to the collection of the taxes hereby imposed and payable to any municipality.”
The same section of the act does prevent interest from running pending certain

appeals, by providing that:

“In case of an appeal from any apportionment valuation or apportionment
or any review thereof in any court, the portion of any such tax not paid prior
to the commencement of any such appeal or proceedings for review, shall not
become payable until thirty days after final determination of such appeal or
review and the certification or recertification of the apportionment, if
required.”

But, the very wording of this provision postponing the due date for subject
taxes limits the operation thereof to appeals from apportionment and apportionment
valuations. Such postponement is not made applicable to appeals from the amount
of the assessment, which is the basis-for the relief sought in the appeals now pending
before the Division. . -

Only an aggrieved municipality is authorized to appeal the apportionment valu-
ations (R. S. 54:31-53) and thus bring the postponement provision into operation.
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Indeed, for the taxpayer to appeal the apportionment valuations or the apportion-
ment would be fruitless for no. matter what change was made in either, the amount
of the tax assessed against the.taxpayer would not be affected. Moreover, even if
it desired to do so, the taxpayer would not be permitted to contest either the appor-
tionment valuation or the apportionment. See New Jersey Water Company v.
Hendrickson, 88 N. J. L. 595 (Sup. Ct. 1916) ; aff'd 90 N. J. L. 537 (E. & A. 1917).

The letter accompanying your request for this opinion indicates that there is a
question as to the rate of interest to be charged on franchise and gross receipts
taxes paid after the due date. As quoted above, R. S. 54:31-58 provides that these
taxes shall be “. . . subject to the same . . . interest . . . as personal taxes .. .”
This has reference to the interest rate on personal property taxes, for which. a
taxpayer is personally liable under R. S, 54:4-1, as amended.

The interest rate .on such taxes is arrived at pursuant to R. S. 54:4-67 which
states, inter alia:

“The governing body may also fix the rate of interest to be charged for

the nonpayment of taxes or assessment on or before the date when they

would become delinquent. The rate so fixed shall not exceed eight per cent

per annum.”

Thus, a resolution adopted in accordance with this provision operates to fix the
rate of interest to be charged on franchise and gross receipts taxes paid after the
due date.

Yours very truly,

Grover C. RicaMman, Jr.,
Attorney General.

By: TuHoMas L. FRANKLIN,
: Deputy Attorney Gencral.

May 16, 1955.

Hon. ARCHIBALD S. ALEXANDER,
State Treasurcr of New Jersey,

State House,
Trenton 7, New Jersey.

MEMORANDUM OPINION P-12.
Re: Pension Fund Voucher Signatures
Drear MR. ALEXANDER:

We have your recent memorandum requesting our opinion as to wheth_er the
chairman of the board of trustees of a pension fund may “properly al.nho_nze the
secretary of the board, or some other official of the board, to affix his signature
by machine” to the pension fund vouchers.

The several statutes creating the State Pension Fund Systems vary somewh'at
in defining the powers and duties of the officers of the boa.\rd (}f trustees or COmmis-
sioners who are charged with the responsibility of administering the pension funds.
Some statutes provide that all payments from the funds shall be made .by the State
Treasurer only upon “vouchers signed by the chairman and cou'ntersxgned by .the
secretary of the board of trustees,” (N. J. S. A. 43:15A-_35), while others provide
that all moneys paid out of the pension fund shall be paid b'y the _State.-Tre?su‘rer
upon warrants “signed by the president and secretary of s:'nd pessnon commission,
or such other officers as the pension commission shall designate,” (R. S. 43.7-19,
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as amended). Still others provide that all payments from the pension fund shall
be made by the State Treasurer “only upon vouchers signed by the chairman and
-ountersigned by.such other person as the board of trustees may designate,” (R. S.
18:13-104), and R. S. 43:16A-14(2) states that all payments shall be made by the
State Treasurer only “upon vouchers signed by two persons designated by the board
of trustees.” (See also N. J. S. A. 43:8A-17(2), R. S. 43:16A-14(2) and R. S.
43:7-19, as amended.)

In determining the question posed, we think that it turns on the proposition as to
whether the statute creating a particular pension fund gives authority to the pension
officer to delegate his power to sign the voucher and whether the exercise of that
power is discretionary or ministerial,

Generally, it has been held that in the absence of statutory authority, a public
c¢fficer cannot delegate his discretionary authority. “An officer, to whom a power of
discretion is entrusted, cannot delegate the exercise thereof, except as prescribed by
statute” (67 C. J. S. Sec. 104). “Where judgment and discretion are required of
muuicipal officers, they cannot be delegated without express legislative authority.”
(State, Danforth. pros. v. City of Paterson, 34 N. J. L. 163, (Supreme Court 1870).
“A public officer charged with the performance of official duties does not necessarily
have the power to delegate his authority to a person not authorized by law to act,”
(43. Am. Jur. Sec. 461). “Official duties involving the exercise of discretion and
yudgment for the public weal cannot be delegated. They can be performed onlv in
person.” (43 Am. Jur. Sec. 461.)

It is not easy to enunciate a hard and fast rule distinguishing which acts are
discretionary from those :which are ministerial, but the following definitions have
.«cetved court approval:

“A ministerial act has been defined as ‘one which a person or board
performs upon a given state of facts, in a prescribed manner, in observance
of the mandate of legal authority and without regard to or the exercise of
his own judgment upon the propriety of the act being done’ * * *.

“Discretion may be defined, when applied to public functionaries, as the
power or right conferred upon them by law of acting officially under certain
circumstances, according to the dictates of their own judgment and couscience
and not controlled by the judgment or conscience of others.” (Independent
School District of Danbury v. Christiansen, 49 N. W. 2d 263 (Supreme
Court Iowa, 1951). See also Schwartz v. Camden, 77 N. J. Eq. 135 (Ch.
1910). :

The officers and members of the several boards of trustees and commissions are
legislatively charged with the responsibility of administering the pension funds. The
signing of the warrant by the pension officials is evidence of the determination made
by them, in the exercise of their judgment and discretion, that the payee is entitled,
under the existing facts and law, to the pension payment therein referred to. The
power to make lhlS determination cannot be delegated, unless there be specific statu-
tory authorization for such delegatlon

Since several of the pension acts contain express authority for the delegation of
the power to sign pension vounchers, while others do not, reference should be
made n each case to the appllcable statute.

Very truly yours,
Grover C. RicHMAN, Jr,
Attorney General.

By: RocEr M. YaNcEY;
© Deputy Attorney General.
RMY :BK i ‘
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May 19, 1955.

How. Josepu E. CLavTON,
Assistant Commissioner of Education,

175 West State Street,
Trenton, New Jersey.

MEMORANDUM OPINION P-13

DEaR COMMISSIONER :

You have requested our opinion as to whether it is law{ul for a State Teachers’
College to enter into an agreement with an English college for an exchange profes-
sorship, whereby a professor in the State Teachers’ College will be granted a leave
of absence with full pay during the year of his teaching at the English college, while
our State Teachers’ College will receive during that same period the services of
the professor from the English college at no cost to this State. Thus the two pro-
fessors will exchange places for the academic year, with each continuing to receive
his salary from the institution where he is a regular faculty member. The TUnited
States Office of Education is fostering such exchange professorships with foreign
countries in cooperation with your department and with departments of education
in other states.

In our opinion the arrangement above described would be legal and proper,
While the statutes pertaining to State teachers’ colleges are silent on this particular
point, the control and management of these colleges are vested by R. S. 18:16-11
and 18:16-20 in the Commissioner of Education, subject to the approval of the
State Board of Education. The latter section provides among other things that the
Commissioner, subject to the approval of the State Board, shall “Appoint-and remove
principals, teachers and other employees, and fix the compensation of those whose
compensation is not fixed by statute or otherwise determinable by authority of
law.” R. S. 18:16-21 provides:

“The commissioner, with the approval of the state board, may make regu-
lations concerning leaves of absence and payment during such leaves for
teachers employed in the state normal schools and state teachers’ colleges.”

We believe that the granting of a leave of absence with full pay in connection
with an exchange professorship as above outlined falls within the powers vested in
the Commissioner and the State Board by the statutes just cited, anhd partciularly
R. S. 18:16-21. Under this arrangement the State would receive, from the foreign
professor, without added cost, services the same as or equivalent to those regularly
performed by the faculty member of our teachers’ college, while he in turn would
be obtaining valuable experience and knowledge during his year abroad. For these
reasons, the proposed exchange professorship would serve the interests of the State
and may be entered into pursuant to the legal authority granted by R. S. 18:16-21.

A similar statutory provision is found in R. S. 11:14-1, which a’l_ithorizes the
Chief Examiner and Secretary of the Civil Service Cominission to prepare regula-
tions regarding leaves of absence with or without pay for employees in the classi-
fied service. In a. memorandum opinion to the State Commissioner of Health, dated
September 17, 1954, we held that under R. S. 11:14-1, employees of the Department
of Health may be given special leaves of absence, with or without pay, for the
purpose of training or education in fields related to the functions of that Department.
We feel that that opinion should be '{ollowed by analogy here, since the experience
of the New Jersey professor during his year aboard will give himn training and
education closely related to his functions in the State Teachers’ College which reg-
ularly employs him. .
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In orde.r to literally comply with R. S. 18:16-2], we recommend that the exchange
prolessprshlp be authorized in the form of a regulation of the Commissioner of
Education, with the approval of the State Board.

Yours very truly,
Grover C. RicHMAN, IR,
Attorney General.
By: Tuomas P. Coox,

Deputy Attorney Genceral.
tpc:b

June 2nd, 1955.
Hon. RoBert B. MEYNER, )

Governor of New Jersey,

State House,
Trenton 7, New Jersey.

‘MEMORANDUM OPINION P-14
.DEAR GOVERNOR MEYNER :

You have requested our opinion concerning the effect of the State Constitution
of 1947 on P. L. 1942, c. 167, which vests in the Legislature the power to elect
members of the South Jersey Port Commission.

By Article IV, Section V, Paragraph 5 of the 1947 Constitution, the Legislature
is barred from the election or appointinent of any executive or administrative officer
except the State Auditor. :‘While the Legislature may appoint commissions or other
bodies whose main purpose is to assist it (Article IV, Section V, Paragraph 2),
the South Jersey Port Commission is an administrative agency performing govern-
mental functions in the development of port and transportation facilities along the
Delaware Bay and tidal portions of the Delaware River.

The Constitution of 1947 preserves the force and effect of all statutes not
“superseded, altered or repealed by this Constitution or otherwise” (Article XI,
Section I, Paragraph 3).

Since the election or appointment of executive or administrative officers is ultra
vires the Legislature, there is a repugnancy between the Constitution and P. L. 1942,
c. 167, amounting to a repeal of the provision of that statute empowering the Legis-
lature to elect the members of the South Jersey Port Commission.

Unlike the Constitution of 1844 (see Ross v. Freeholders of Essex, 69 N. J. L.
291 (E. & A. 1903)), the Constitution of 1947 vests exclusive appointive authority
in the Governor except in those instances where some other provision for appoint-
ment is fixed in the Constitution or by law. Article V, Section 1, Paragraph 12. “By
law” means by a valid Jaw. A law in effect prior to the new Constitution but repug-
rant thereto is constitutionally invalid. The Legislature cannot exercise prerogatives
vested by Constitution in the Governor. Thus, election or appointment of members
of the South Jersey Port Commission by the Legislature would be a nullity. In the
absence of a valid law vesting the appointive power elsewhere, the Governor should
nominate and appoint the members of the South Jersey Port Commission.

We are advised. that, subseqiient to the Constitution of 1947, nine appointments
‘were made to the South Jersey Port Commission, all by Governor Driscoll.

Very truly yours,

Grover C. RicaMAN, JRr,
Attorney General.
By: Davip D. FURMAN,
DDF :Imv Deputy Attorney General.
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June 8, 1955.

Mr. WiLLiaM J. Joserw, _
Bureau of Public Employees’ Pensions,

State House Annex,
Trenton, New Jersey.

MEMORANDUM OPINION P-15

Dear MR. JOSEPH :

You have asked our opinion as to the rights of a public employee veteran who
terminates his public employment after twenty years of service, but before having
attained the age of sixty. .

N. J. S. A. 43:15A-38 provides as follows:

“Should a member of the Public Employees’ Retirement System, after
having completed 20 years of service, be separated voluntarily or involun-
tarily from the service, before reaching service retirement age, and not by
removal for cause on charges of misconduct or delinquency, such person may
elect to receive: (a) the payments provided for in section 41.b. of this act,
if he so qualifies under said section, or; (b) a deferred retirement allowance,
beginning at the retirement age, which shall be made up of an annuity derived
from the accumulated deductions standing to the credit of the individual mem-
ber’s account in the annuity savings fund at the time of his severance from
the service, and a pension which when added to the annuity will produce a
total retirement allowance of 1/70 of his final compensation for each year
of service credited as Class A service and 1/60 of his final compensation for
each year of service credited as Class B service, calculated in accordance with
section 48 of this act, with optional privileges provided for in section 50
of this act; provided, also that such election is communicated by such mem-
ber to the board of trustees in writing stating at what time subsequent to the
execution and fling thereof he desires to be retired; and provided further,
that such member, as referred to in subsection (b) may later elect: (a) to
receive the payments provided for in section 41.b. of this act, if he had qual-
ified under that section at the time of leaving service, or; (b) to withdraw
his accumulated deductions or, if such member shall die before attaining
service retirement age then his accumulated deductions shall be paid to such
person, if living, as he shall have nominated by written designation duly
executed and filed with the board of trustees otherwise to the executor or
administrator of the member’s estate.”

Since N. J. S. A. 43:15A-41b, which is referred to in N. J. S. A, 43:15A-38
refers to the annuity and reduces pension benefits immediately payable to a member
who resigns after completing 25 years of service, we shall not be concerned with
that section here,

N. J. S. A. 43:15A-61 provides, in part, as follows:

Iy

a. Any public employee veteran member in office, position or employ-
ment of this State or of a county, municipality, or school district or board
of education on January 2, 1955, who remains in such service thereafter and
who has or shall have attained the age of 60 years and who has or shall
have been for 20 years in the aggregate in office, position or employment of
this State or of a county, municipality or school district or board of education,
satisfactory evidence of which service has been presented to the board of
trustees, shall have the privilege of retiring and of rceiving a retirement
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allowance of 1/2 of the compensation received during the last year of
employment upon which contributions to the annuity savings fund or con-
tingent reserve fund are made with the optional privileges provided for in
section 50 of this act.

“b.  Any veteran becoming a member after January 2, 1955, who shall
be in office, position or employment of this State or of a county, municipality
or school district or board of education and who shall have attained 62 years
of age and who shall present to the board of trustees satisfactory evidence
of 20 years of aggregate service in such office, position or employment shall
have the privilege of retiring and of receiving a retirement allowance of
1/2 of the compensation received during the last year of employment upon
which contributions to the annuity savings fund or contingent reserve fund

are made with the optional privileges provided for in section 50 of this
act . ..

In view of the statutes cited above, you have asked whether a public employee
veteran who, after having completed twenty years of service, is separated {from
service not for cause, misconduct, or delinquency, should upon attaining the age
of sixty, receive a retirement allowance of one-half of the compensation he received
during the last year of his employment pursuant to N. J. S. A. 43:15A-61a, or
the lesser benefits provided by N. J. S. A. 43:15A-38.

N. J. S. A. 43.15A-6la provides the privilege of retirement at one-half pay
to any public employee veteran member in office, position, or employment ‘“on
January 2, 1955, who remains in such service thereafter and who has or shall
have attained the age of 60 years and who has or shall have been for 20 years in the
aggregate in office, position, or employment.” Therefore, a public employee veteran
with twenty years of service who was in public service on January 2, 1955, but
who does not remain in such service until attaining the age of sixty, can acquire
no right to retirement at one-half pay under said section.

Furthermore, N. J. S. A. 43:15A-38, which is referred to in the index preceding
Chapter 15A of Title 43 in the Revised Statutes as pertaining to “vesting,” is the
only section which provides for a deferred retirement allowance for employees
whose employment is terminated before they reach the age of retirement. Since
this section makes no distinction between veterans and non-veterans as to the deferred
retirement allowances available, its terms must be held to govern the deferred
retirement allowances available to all public employees.

Very truly yours,
Grover C. RicuMman, Jg.,

Attorney General.

By: CoARLES S. JOELSON,
Deputy Altorney General.

csj ;b
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June 10, 1955.

Hon. JosepH E. McLEaN, Commissioner,
Department of Conservation and Econowmic Dcvelopment,

State House Annex,
Trenton, New Jersey.

MEMORANDUM OPINION P-16.

Dear Dr. McLeaw:

You have asked our opinion as to whether or not a couunty planning board creat-
ed pursuant to R. S. 40:27-1 qualifies as a “regional planning agency” under section
701 of Title VII of the Federal Housing Act of 1954,

Section 701 of Title VII of the Federal Housing Act of 1954 provides for
two types of Federal planning grants. The Administrator is empowered to make
grants to State planning agencies ‘“to facilitate urban planning for smaller com-
munities (under 25,000 population) lacking adequate planning resources” by pro-
viding “planning assistance (including surveys, land use studies, urban renewal
plans, technical services and other planning work, but excluding plans for specific
public works).” Further, “The Administrator is further authorized to make plan-
ning grants for similar planning work in metropolitan and regional areas to offi-
cial State, metropolitan, or regional planning agencies empowered under State or
local laws to perform such planning.”

~ As is set forth in section 2.3 of the Regulations issued by the Administrator
of the Housing and Home Finance Agency relating to grants under section 701 :

“In general, metropolitan planning is construed to mean plammng for
the wrbanized or related area surrounding, and including, a major city or
group of cities.” * * *

“Metropolitan planning is not limited to the arca ontside .of the central
city or cities. Its purposes is to secure coordinated planning of the entire
area and this may well involve general land use plans, major thorough-
fare plans, uniform platting controls and other measures dealing both
with the central city and its environs. However, metropolitan planning,
as used in Section 701 of the Act, is not intended to include items which
are the exclusive concern of individuals cities, such as, for example, plans
for the development of the central busingss district, civic center plans or a
detailed zoning code.” * * *

“Regional planning may also include areas that are not metropolitan,
in the sense of being ¢entered in a major city, but which are characterized
by other types of urban development.”

Scction 2. 4 of those Regulations provides in part:

“The Act states that grants may be made 'to official State, metropolitan,
or regional planning agencies empowered under State or local laws to per-
form such planning.’ The applicant agency may be an official State agency
which 1s authorized to plan for metropolitan or regional areas within the
State, or it may be an official metropolitan or regional planning agency
empowered by State or local laws to do planning work for metropolitan
or regional areas.” * * *

“Furthermore, there are many county planning agencies which, by
virtue of the size, location and urban character of the county, are actually
engaged in planning of a metropolitan nature. Finally, there are various
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authorizations in State and local laws for joint action by a city and county,
or by several adjoining jurisdictions so that they may conduct planning
work on a metropolitan or regional basis.

It is not possible to lay down a precise rule as to what types of agency
can qualify under Section 701 of the Housing Act. A final determination
of eligibility can be made only after submission of documentation establishing
the legal basis for the applicant’s claim to eligibility and an application
describing the work which it proposes to do with the aid of Federal funds.”
Finally, section 2. 5 of the Regulations provides:

“In order to qualify for grants for metropolitan or regioual planning,
applicant agencies must be:

a. Legally created as an official State, -metropolitan or regional plan-
ning agency empowered under State or local laws to perform plan-
ning work in metropolitan or regional areas.

b, Legally empowered to receive and expead Federal funds and expend
other funds for the purpose stated in a. above, and to contract with
the United States with respect thereto.

¢. In position to provide non-Federal {unds jn an amount at least equal
to one-half the estimated cost of the planning work for which the
Federal grant is requested.

d. Technically qualified to perform the planning work, either with their
own staffs or through acceptable contractual arrangements with
other qualified .agencies or private professional organizations or
individuals.”

The formation of county.planning boards by action of the governing body of
the respective counties in this state was authorized by chapter 251 of the Laws
of 1935, now R. 5. 40:27-1 et. seq.

The duties of the county plauning board are set forth in R. S. 40:27-2 which
provides:

“The county planning board shall make and adopt a master plan for
the physical development of the county. The master plan of a county, with
the accompanying maps, plats, charts, and descriptive and explanatory
matter, shall show the county planning board’s recommendations f{or the
development of the territory covered by the plan, and may include, among
other things, the general location, character, and extent of streets or roads,
viaducts, bridges, waterway and wWaterfront developmeats, parkways, play-
grounds, forests, reservations, parks, airports, and other public ways, grounds,
places and spaces; the general location and extent of forests, agricultural
areas, and open-development areas for purposes of conservation, food and
water supply, sanitary and drainage facilities, or the protection of urban de-
velopment, and such other features as may be important to the development
of the county.

The county planning board shall encourage the co-operation of the
local municipalities within the county in any matters whatsoever which may
concern the integrity of the county master plau and to advise the board
of chosen freeholders with respect to the formulation of development pro-
grams and budgets for capital expenditures.”

The county planning board is authorized to employ experts, with moneys which
are appropriated to it by the county, or which are “placed at its disposal through
gift” (R. S. 40:27-3). A. public hearing is required before adoption of the master
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plan, with provision being made for the co-ordination of municipal plans with the
county master plan (R. S. 40:27-4). -

That a planning board set up under the New Jersey Act for a county, which
has been defined “as a political organization of certain territory, within the
State, particularly defined by geographical limits.” (14 Am. Jur. 185) constitutes
a ‘regional planning agency” within the meaning of Section 701 of Title VII
of the Federal Housing Act of 1954 is, in our opiuion, clear.

However, we understand that some question has been raised as to whether
a county planning board can constitute a “regional planning agency” under the
Federal Act because the same act which authorizes creation of county planning
boards also authorizes, by R. S. 40:27-9, the creation of regional planning bhoards;
this even though in fact no regional planning board has been created in this Statc.

So, R. S. 40:27-9 provides .in part as follows.

“The councils or corresponding administrative bodies of any group of
municipalities, independently or together with the board or boards of free-
holders of any county or counties in which such group of municipalities is
located or of any adjoining county or counties; or the couucil or correspond-
ing administrative body of any municipality together with the board of free-
holders in which such municipality is located; or the boards of freeholders
of any two or more adjoining counties, may co-operate in the creation of a
regional planning board for any region defined as may be agreed upon
by said co-operating councils and board or boards or by said co-operating
boards.”

Such regional planning board is required to make a master plan applicable tn
its region (R. S. 40:27-10); its member municipalities may delegate to it the
powers and duties of municipal planning boards under R. S. 40:55-1 et. seq., and
its member counties may delegate to it “any and all of the powers and duties of a
county plauning board as provided by sections 40:27-1 to 40:27-8 * * * for the
territory of the county so resolving” (R. S. 40:27-11).

A reading of the quoted section authorizing the creation of regional planning
boards makes it clear, however, that the legislative intent was not to destroy the
status of county planning boards as ‘regional planning agencies,” but rather to
authorize the creation of planning boards other than county planning boards, by
groups of municipalities, or counties, or both, to deal with an area other than the
geographical limits of a particular county.

The region dealt with by a county planning board formed under R. S. 40:27-1
is the county; that dealt with by the regional planning board formed pursuant to
R. S. 40:27-9 may be more or less than a county. The statutory authorization for
the formation of a “regional planning board” does not destroy the qualification
and standing of a “county planning board” as a “regional planning agency” within
the meaning of Section 701 of Title VII of the Federal Housing Act of 1954

Very truly yours,

Grover C. RicumMmaN, Jr.,
Attorney General.

By: Sranitey Co=sew,
Deputy Atiorney General.

K:C:P
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JurLy 6, 1955.

Mr. W. Lewis Bamsrick,
Unsatisfied Clatme and Judgment I'und Board,

222 West State Street,
Trenton, New Jersey.

MEMORANDUM OPINION P-17.
Dear MR, BAMBRICK :

You have asked our opinion as to whether the Uusatisfied Claim and Judg-
ment Fund Board may accept as timely notice under N. J. S. A. 39:6-65, a notice
bearing a postmarked date which is within thirty days after an accident, bat which
is not received by the Unsatisfied Claim and Pension Fund Board within said
thirty day period. o

N. J. S0 AL 39:6-65 provides as follows:

“Auy qualified person, or the personal representative of such person,
who suffers damages resulting from bodily injury or death or damage to
property arising out of the ownership, maintenance or use of a motor
vehicle in this State on or after the first day of April, one thousand nine
hundred and fifty-five, and whose damages may be satisfied in whole or
i part from the fund, shall, within thirty days after the accident, as a
condition precedent to the right thereafter to apply for payment from the
fund, give notice to the board, on a form prescribed by it, of his intention
to make a claim thereon for such damages if otherwise uncotlectible and
otherwise comply with -the provisions of this section;”

In Poetz v. Mix, 7 N. J. 436 (Sup. Ct. 1951), the Court considered the guestion
of when a pleading may be considered as “filed”. The Court stated:

. . . In contemplation of law, a paper or pleading is considered as
filed when delivered to the proper custodian and received by him to be
kept on fite . . .”

It should be noted that N. J. S. A. 36:6-65 does not require that a prospective
claimant against the Unsatisfied Claim and Judgment Fund "file” his claim within
thirty days from an accident, but merely that he “give notice to the board” within
said period. However, there are several cases which rule that where a statute re-
(quires a notice to be given within a certain number of days after a certain event,
the notice must be actually received, and. not merely mailed, within the prescribed
period of time.

In Rapid Motor Lines v. Cox, 134 Conn. 235, 56 A 2d 519 (Conn. Sup. Ct. of
Err. 1947), where a statute provided that no action would lie against the state
highway commission for damages caused by a defect in the highway unless notice
of injury “shall have been given within thirty days thereafter to the highway com-
nmussioner,” the court said:

3

. the clause ‘notice shall be given’ requires a completed act within
the number of days prescribed by the statute . . . It is our conclusion that
these words require that the notice shall be delivered to the commissioner
within the sixty day period specified in the statute, and that sending on
the sixtieth day a notice which is not received by him until the sixty-first
day does not constitute compliance with the statute.”

In Chase o Surry, 88 Maiue 468, 34 Atl. 270 (1896) where a statute required
that the claimant “notify” municipal officers by letter or otherwise in writing, the
Court stated:

A
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"“The statute expressly provides the time in which such notice may be
given, and also the manner of giving it . . . The writing and mailing a
notice within the time is not notifying the officers of the town as the
statute requires.”

In the above case the Court rejected the contention that the mailing of the
notice, properly addressed within the prescribed period of time, was a legal notifica-
tion, whether or not it was actually received by the town officers.

In O’Neil v. Boston, 257 Mass. 414 (1926), a notice to a municipality of an
injury due to a defective condition on a sidewalk, which notice was mailed on the
tenth day after the injury, but not received unti] the eleventh day, was held not a
sufficient compliance with a statute requiring notice within ten days after the in-
jury as a condition precedent to the maintenance of an action against the city.

We have also found that, with regard to cases involving the question of whether
or not notice was given within the time limited by an insurance policy, the weight
of authority is to the effect that notice must actually be received, not merely
mailed, within the prescribed time. No cases in New Jersey are to be found on
the general subject, with the exception of cases involving “{iling” of a paper or
pleading with a court. (Poetz v. Mix, supra).

In view of the foregoing, it is our opinion that the Unsatisfied Claim and
Judgment Fund Board may not accept as timely notice under N. J. S. A. 39:6-65, a
notice bearing a postmarked date which is within thirty days after an accident, but
which is not actually received by the Unsatisfied Claim and Judgment Fund Boa_rd
within said thirty day period.

Yours very truly,

Grover C. Ricrmanw, Jr,
Altorney General.

By: Cuarces S. Jortson,
Deputy Attorney General.

csj ;b

JuLy 7, 1955,

Hon. CriarLEs F. SuLLivaN,
Director, Division of Purchase and Property,

State House,
Trenton 7, New Jersey.

MEMORANDUM OPINION P-18.

Re: 200-Bed Housing Unit and New Kitchen Addition—
New Jersey State Hospital, Marlboro, New Jersey.

Dear DIRECTOR SULLIVAN :

We have your letter of June 27th last, together with its enclosures relating to
the above entitled matter.

It is to be noted that you desire our opinion as to whether the proposal of
Anthony Lewis, Inc. of 14-22 Newark Way, Maplewood, New Jersey, the ]O\\:’ES!
responsible bidder on General Construction Work at New Jersey State Hospnlal,
Marlboro, New Jersey, should be rejected in view of its request to be relieved of



240 v OPINIONS

:}Il obligations by reason of an error made in.estimating the cost of performing the
Job or whether the State should pursue its remedies under the performance bond
posted by the bidder. in the amount of $35,000.00.

']t appears from your letter that on April 19, 1955 sealed proposals were
received, after advertisement, for construction of a 200-Bed Housing Unit and New
Kitchen Addition at the New Jersey State Hospital, Marlboro, New Jersey. It

further appears that the difference between the Lewis’ bid and the next low bidder
is $63,585.00. :

It is noted that time is of the essence since the job to be performed is of an
urgent nature.

Anthony Lewis, Inc. cannot exculpate itself from liabjlity because it made an
crror in estimating the cost of the General Construction Work. It conformed to
the requirements of notice to bidders and therefore is the lowest bidder. Tufano
v. Boro of Cliffside Park, 110 N. J. L. 370 (Sup. Ct. 1932) 165 A. 628. The award
of the contract was made to it pursuant to N. J. S. A. 52:34-12 (d) which
provides that the

“* ¥ * award shall be made with reasonable promptness by written notice
to that responsible bidder whose bid, conforming to the invitation for bids,
will be most advantageous to the State, price and other factors considered.
Any or all bids may be rejected when the State Treasurer or the Director
of the Division of Purchase and Property determines that it is in the public
interest so to do.”

This section also provides for the rejection of any or all bids by the Treasurer
or the Director of the Division of Purchase and Property in the exercise of
sound discretion.

We are of the opinion that the State may hold Anthony Lewis, Inc. and its
surety 1o the responsibility of proceeding with the contract. The State is not respon-
sible for the bidder’s miscalculation or error in making estimates as to the costs of
construction of a particular project when notice has been duly given with respect to
the requirements of the contract alike to all bidders. However, as indicated by N. J.
S. A. 52:34-12 (d) the State may reject any or all bids and advertise anew, if it is
determined that the exigencies of the situation require, in the public interest, that
such action be undertaken.

Very truly vours,

Grover C. Ricuman, Jr,
Attorney General.

By: Rocer M. Yancey,
Deputy Altorney General.
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Jury 11, 1955.

Hon. Josern E. McLEaN, Connnissioner,
Department of Conservation and Economic Development,

State House Annex,
Trenton, New Jersey.

MEMORANDUM OPINION P-19.

Dear MRr. McLEaw:

You have advised us that the Borough of Edgewater, which is not the upland
owner, has applied for a grant of land now under water for use as a public park,
and that the application was approved by the Planning and Development Council
of the Department of Conservation and Economic Development. You have further
advised that subsequent to the approval, several upland owners protested the grant,
and as a result, six months notice was given by the applicant of the intention to take
such grant; that although that period of time has expired, none of the upland owners
applied for a riparian grant; but that those upland owners contend that before the
State’'s grant may issue that the Planniag and Development Council of the Depart-
ment of Conservation and Economic Development must take steps, as provided in
R. S. 12:3-9, as amended, to fix the amount to be paid to the upland owners, and that
the municipality must make an appropriation of funds sufficient to pay the amount
found to be due under R. S. 12:3-9.

Specifically, you have requested our opinion as to whether or not the State's
grant may issue to the Borough of Edgewater before determination js made of
the value of the upland owners’ ‘“rights and interest” pursuant to R. S. 12:3-9.

It is our opinion that R. S. 12:3-9 is not applicable to a grant to be made to a
municipality of lands under water for use as a public park; that in such case there
are no ‘“rights and interest” of the riparian owners to be valued; and indeed that
there is no requirement that six months notice be given to the upland owuners, the
provisions of R. S. 12:3-7 being inapplicable to the instant case.

The title which the state holds to tidelands is complete and unencumbered by
any limitations except as provided by the legislature. In Stevens w. Paterson and
Newark R. R. Co., 34 N. J. L. 532 (E. & A.) 1870, the court said:

“The steps which 1 have thus far taken have led me to this position: That
all navigable waters within the territorial limits of the state, and the soil
under such waters, belong in actual propriety to the public; that the riparian
owner, by the common Jaw, has no peculiar rights in this public domain as
incidents of his estate, and that the privileges he possesses * * * to acquire
such rights, can, before possession has been taken, be regulated or revoked
at the will of the legislature.”

Riparian owners have no inherent right in lands under water in front of their
uplands ; nor any inherent right to damages or to notice. Such right as they may
have with respect to lands under tidewater arises only by legislative grant under
the provisions of the applicable statutes.

R. S. 12:3-33 provides.

“Whenever a public park, place, street or highway has been or shall
hereafter be laid out or provided for, either by or on behalf of the state or
any municipal or other subdivision thereof, along, over, including or- fronting
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upon any of the lands of the state now or formerly under tidewater, or when-
ever a public park, place, street or highway shall extend to such lands, the
board of commerce and navigation, upon application of the proper authority of
the state, or the municipal or other subdivision thereof, may grant to such
proper authority the lands of the state now or formerly under tidewater,
within the limits of or in front of said public park, place, street or highway.”

Under this section, a municipality, which has laid out or provided for a public
park, may obtain a grant of state’s lands under tidewater. There is no requirement
that notice be given to the upland or riparian owner (Leonard v. State Highway
Department, 24 N. J. Super. 376 (Ch. Div. 1953), aff’d. 29 N. J. Super. 188 (App.
Div. 1954).

Judge Goldmann writing for the Appellate Division in Leonard v. State High-
way Department, supra said at 29 N. J. Super. 195:

“We agree with the conclusion reached by the Chancery Division that
the State Highway Commissioner, as applicant, did not have to notify plain-
tiffs, as riparian proprietors, of his application for a riparian grant.” * * ¥

“It may also be noted that R. S. 12:3-33, quoted in the opinion below, does
not require notice to the riparian owner where a proper authority of the
State makes application for a riparian grant for highway purposes, as here.
That statute has its source in L. 1916, c. 98, adopted long after the statute from
which R. S. 12:3-7 derives.”

Although Leonard v. State Highway Departinent, supre, dealt with a grant
made to the State Highway Départiment pursuant to R. S. 12:3-33, what was there
said is also applicable to the proposed grant to the Borough of Edgewater for a
public park which has been laid out or provided for, pursuant to R. S. 12:3-33.

It should also be noted that the Appellate Division, in Leonard v. State High-
way Department, supra, further set forth the following additional reason as to why
no notice had to be given to the upland owners, which appears equally applicable to
the instant case. So, Judge Goldmann said at 20 N. J. Super. 196:

“In addition to the reasons given by the court below, 24 N. J, Super.
376, 383-384 (Ch. Div. 1953), there is the added reason that R. S. 12:3-7
does not, in our view, require the State or the State Highway Commissioner,
its agent, to give notice to the riparian owner of an application for a riparian
grant. That statute js applicable only to “any person or persons, corporation or
corporations, or associations.” The proviso refers to “auy other than a riparian
proprietor,” and the words “any other” reasonably have reference only to
any other “person or persons, corporation or corporations, or associations”
at the beginning of the section. N. J. S. A. 1:1-2 defines “person,” when used
in the Revised Statutes, as including ‘“corporations, companies, associations,
societies, firms, partnerships and joint stock companies as well as individuals,”
adding that when the word is “used to designate the owner of property
which may be the subject of an offense, (it) includes this State * * *” The
words “municipality” and “State” are separately defined in the same section.
Accordingly, we conclude that the State and the State Highway Commission-
er are not included within the meaning of the word “person” or “corpora-
tion” in R. S. 12:3-7.”

1t is, therefore, our opinion that the grant may issue to the Borough of Edge-
water for use of the lands for the public park which has been laid out or provided

4
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for, and that the provisions of R. 3. 12:3-9 relating to the procedure to be followed
where there is a grant to a “person” other than the riparian owner, is not applicable
to the instant case and need not be followed.

Yours very truly,

Grover C. Ricaman, Jr.,
Attorney General.

By. Sioney Karran,

Deputy Attorney General.
sk;d

Jury 19, 1955.

Mgr. GeorGe A. Loubewn, Chief Clerk,
Office of the Secretary of State,

Trenton, New Jersey.

MEMORANDUM OPINION P-20.

Dear Mr. LoupeN:

This will confirm my oral advice to you in response to your inquiry as to
whether or not you should accept for filing a proposed certificate of incorporation of
“Carter Corporation”, a corporation formed for the sole object of acting “as
trustee or successor trustee under intervivos trusts.”

As I advised you, the proposed corporation could not be incorporated under
the General Corporation Law, since that law prohibits the formation thereunder
of a bank or trust company (R. S. 14:2-1). The object for which the “Carter
Corporation” is to be formed is within the prohibition as to trust comparnies
(McCarter v. Imperial Trustee Co., 72 N. J. L. 42, (Sup. Ct. 1905)).

The Banking Law of 1948, (R. S. 17:9A-1 et seq.) under which corporations
exercising such banking or trust powers may be formed, provides in R. S. 17:9A-28
in part as follows:

“A bank which is a qualified bank shall have the following agency and
and fiduciary powers * * *

(9) to receive from any person and hold in trust and dispose of; by
sale or otherwise, personal and real property, upon such terms as may be
specified ;

(10) to accept, administer, and execute all other trusts and to act in
all other fiduciary capacities not herein specifically enumerated, not incon-
sistent with law.”

R. S. 17:9A-338 provides:

“Except to the extent specifically made applicable by this act, the pro-
visions of Title 14 of the Revised Statutes as enacted and as heretoiore_ or
hereafter amended or supplemented shall not apply to banks and savings
banks.”
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The Banking statute is exclusive, and the powers sought may only be obtained
by complying with the terms of that statute. They may not be granted to a corpora-
tion organized under the General Corporation Act. (McCarter, Attorney General v.
Imperial Trusiee Co., 72 N. J. L. 42, 44 (Sup. Ct. 1905)).

Yours very truly,

Grover C. RicumAN, Jxr.,
Attorney General.

By: HaroLp KoLovsky,

Assistant Attorney Gencral.
hl :el

Juuy 21, 1955,

MRr. W. Lewis BAMBRICK,
Unsatisfied Claim and Judgment Fund,

222 West State Street,
Trenton, New Jersey. -

MEMORANDUM OPINION P-21.

DEArR MR. BAMBRICK :

You have requested our opinion as to whether the owner of a stolen motor
vehicle has a valid claim against the Unsatisfied Claim and Judgment Fund based
on an unsatisfied judgment against the person who stole same for damages sus-
tained to such vehicle as a result of an accident occurring while the vehicle was
being operated by the thief. You have asked us to assume that the owner of the
mmotor vehicle was not covered by any insurance policy under which he could be
reimbursed for his damages.

In order to resolve this problem, it is necessary to consider the purpose for
whiclt the Unsatisfied Claim and Judgment Fund Act was enacted. Although no
statement was appended to the Unsatisfied Claim and Judgment Fund Act, the
purpose of the legislation was obviously to protect holders of judgments in so-
called “negligence” actions based upon damage to property or injury to person by
means of a motor vehicle. It was designed to eliminate the economic hardship
which would otherwise be sustained by a holder of such an unsatisfied judgment
who incurred property damage or personal injury by the negligent operation of
a motor vehicle by another. In effect, it is a corollary to the Motor Vehicle Security-
Responsibility Law, N. J. S. A. 39:6-23, et seq, which provides, among other
things, for the suspension of the operator’s license and registration certificate of a
person who has failed to satisfy a judgment rendered against him for personal in-
jury or property damage resulting from the ownership, maintenance, use, or opera-
tion of a motor vehicle.

Although the courts of New Jersey have not yet dealt with the Unsatisfied
Claim and Judgment Fund Act, several cases have considered the Motorists’ Finan-
cial Responsibility Law, R. S. 39:6-1, et seq., which was the predecessor of the

ATTORNEY GENERAL 245

Motor Vehicle Security-Responsibility Law, N. J. S. A. 39:6-23, et seq. In Garford
Trucking, Inc. v. Hoffman, 114 N. J. L. 522 (Sup. Ct. 1935), we find the following:

“. . . The Financial Responsibility Law of our State seeks to impose a
penalty not for the failure to pay a judgment that is merely incidental, but
rather does it impose a penalty for negligent driving . . .”

In the case presently under consideration, the action of the owner of the motor
vehicle against the person who stole it is not grounded upon negligence of the thief
in the operation of the motor vehicle; it is grounded upon the theft itself, and all
damages {lowing from same, in an action in the nature of trover and conversion.
It is our opinion that an unsatisfied judgment in an action of this nature is not the
type of judgment for which the Unsatisfied Claim and Judgment Fund is charge-
able.

In Sutherland on Statstory Construction, Vol. 2, Sec. 4505, p. 323, we {ind the
following :

“It must be understood, of course, that a well-drafted statute will in
most cases and certainly should, present the words used with sufficient pre-
cision and accuracy that additional inquiry by the court will be unnecessary.
But as all future circumstances cannot be aanticipated by even the most far-
sighted legislator the function of judicial interpretation canuot be com-
pletely avoided. When such a circumstance arises, certainly the safest start-
ing point for interpretation will be the statute itself. But it is by no means
the safest stopping point. Before the true meaning of the statute can be
determined consideration must be given to the problem in society to which
the legislature addressed itself, prior legislative consideration of the problem,
the legislative history of the statute under litigation, and to the operation
and administration of the statute prior to litigation.”

It is our opinion that the owner of a stolen motor vehicle who obtains an
unsatisfied judgment against the person who stole such motor vehicle by reason of
damage to such motor vehicle while same was operated by the thief, is not entitled
to payment by the Unsatisfied Claim and Judgment Fund.

Very truly yours,
Grover C. RicamanN, Jr,
Attorney General.

By: CHaries S. JoeLson,
Deputy Attorney General.

csj :b/mjd
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TuLy 25, 1955.

Hon. Cart HoOLBERMAN,
Connnissioner, Department of Labor and Indusiry,

1035 Parkway Avenue,
Trenton, New Jersey.

MEMORANDUM OPINION P-22.

DeAR MR, HoLoERMAN :

You have requested our opinion as to whether or not, prior to the enactment of
Chapter 65 of the Laws of 1955, the Director of the Division of Employment Secur-
ity had the right to abate penalty assessments against employers for failure to
supply wage data or for failure to forward unemployment compensation contribu-
tions as required by law.

Prior to its amendment by P. L. 1955 C, 65, N. J. 8. A, 43:21-14 (a), which
provides for the collection of contributions {rom employers, read as foliows:

“(a) In addition to such reports as the Director of the Division of
Employment Security may require under the provisions of subsection (g) of
section 43:21-11 of this chapter (R. S. 43:21-1 et seq.), every employer shall
file with the division periodical contributiob reports on such forms and at such
times as the director shall prescribe, to disclose the employer's Liability for
contributions under the ‘provisions of this chapter (R. 8..43:21-1 et seq.),
and at the time of filing each contribution report shall pay the contributions
required by this chapter (R. S. 43:21-1 et seq.) for the period covered hy
such report. The director may require that such reports shall be under
cath of the employer. Any employer who shall fail toe file any report, required
by the director, on or before the last day for the filing theresf shall pay a

- penalty of one dollar ($1.00) for each day of delinquency unti! and including
the tenth day following such last day and, for any period of delinquency
after such teuth day, a penalty of one dollar ($1.00) a day or twenty per
centum (20%) of the amount of the contributions due and payable by the
employer for the period covered by the report, whichever is the lesser. If
there be no liability for contributions for the period covered by any contri-
bution report or in the case of any report other than a contribution report,

the employer or employing unit shall pay a penalty of one dollar ($1.00)

a day for each day of delinguency in filing or fifteen dollars ($15.00), which-

ever is the lesser. Any employer who shall fail to pay the contributions due for

any period on or befcre the date they are required by the~division to he

paid, shall pay interest at the rate of one per centum ([%) a month on the

amount thereof fram such date until the date of payment thereof. Upon the
written request of any employer or employing unit, filed with the division

on ar before the due date of any report or contribution payment, the direc-

tor, for good cause shown, may grant, in writing, an extension of time for

the filing of such report or the paying of such contribution with interest

at the rate of one per centum {1%) a month on the amount thereol: pro-

vided, no such extension shall exceed thirty days and that no such exten-

sion shall postpoue paynient of any contribution for any period bevond the
day preceding the last day for filing tax returns under Title [X of the Fed-
eral Social Security Act for the year in which such period occurs.”

It will be noted that although the statute empowered the Director “for good
cause shown and upon written request filed with the Division™ to grant an extension
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of time for the fling of a report or the paying of contribution with iuterest, it did
not contain auy provision authorizing the Director to waive the payment of a penalty,
as does, for example, N. J. 5. A 43:21-16 (b) 2, which requires employers to furnish
information far the making of au iuitial determination as to whether or not the
employer is an employer covered by the Act. The last mentioned section provides,
in part, as follows:
“ ® % ¥ provided, that when such report ov reports are not filed within
the prescribed time but it is shown to the satisfaction of the director that the
failure was due to a reasonable cause, no such penaity shall be imposed. * * *”

Although the Legislature is without constitutional power to authorize the remis-
sion of interest due the State (Wilentz v. Hendrickson, 135 N. J. E. 244, E. & A.
1944), it does have the constitutional power to remit penaltics pursuant to a general
law. (23 Am. Jur. 643, “Penalties,” Sec. 53; Wilents v chn’nckmn supra; Mei-
Bnk v Unemployment Reserve Commwsmn 314 U 5. 564, 567).

A penalty is “a sum of money of which the law exacts payment hy way ol
punishment for doing some act that is prohibited or omitting o do some act that is
required to be done.” (70 C. J. 5. 387; see also Wilenis v. Hendrickson, supra).

It is clear that the Legislature may delegate the power to remit penalties to
some administrative agency {See, for example, the delegation of such power contained
in N, J. 5. A, 43:21-16 (b) 2, referred to above, and delegation of such power to
Director of Division of Taxation contained v N, J. 5. A, 54:49-11).

But, in the absence of such an express delegation by the Legislature to the
administrative agency, the agency is without power to waive the penalty, The
agent of the State bhas no auothority to contract to the detriment, disadvantage or
injury of his principal without clear delegation of such authonity (State v Evie
Railrood Co., 23 N. J. Misc. 203, Sup. Ct. 1045),

It is, therefore, our opinion that, prior to the cnactment of P. L. 1955, C. 65, the
Director of Employment Security bhad no authority to abate penalty assessments
against employers for failure to supply wage data or for failure to [orward unem-
ployment compensation contributions as required by law.

Yours very truly,

. Grover C. Ricumaw, Jg,
. Altorney General.

Roeert E. FREDERICK,
Deputy Aliorney General.

July 29, 1955
HownorasLe Freverick J. Gasseer, Ju,
Director, Division of Motar Vehigles,
State House,
Trenton, New Jersey.

MEMORANDUM OPINION P-23.

Dear Draector GASSERT

You have requested our opinion as to whether or not, as Divector of the
Division of Motor Vehicles, you have authority to sign a reciprocity arrangement
between the Province of Alberta and the State of New Jersey, whereby each grants
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to the other full reciprocity as to motor vehicles properly registered in omne juris-
diction, operating in the other, while engaged in through or interstate commerce.

Although there is nothing in the New Jersey statutes that expressly gives to
the Director the authority to enter into such a written agreement, a reciprocity
status exists even without the formality of a written agreement. Therefore, the
authority of the Director to so act may be necessarily implied.

R. S. 39:3-15 grants reciprocal touring privileges for any type motor car,
cmnibus, or motor vehicle used for the transportation of goods, wares and mer-
chandise, motorcycle or motor drawn vehicle belonging to a non-resident, which is
registered in accordance with the laws of the State, or Province of the Dominion
of Canada, in which the non-resident resides.

R. S. 39:3-16 gives authority to the Commissioner (Director) to suspend the
cperating privilege of motor vehicles registered in another State or Proviuce of the
Dominion of Canada when, in his judgment, any such State or Provinve pro-
hibits the free operation of any class of motor vehicle belonging to residents of this
State and properly registered here,

R. S. 39:3-17 extends the touring privileges referred to in the above-mentioned
sections to any non-resident chauffeur or driver who has complied with the laws of
his resident State or country.

R. S. 39:4-9.1 provides for the reciprocal exchange of information under which
the Commissioner (Director), upon receiving a certificate of conviction of a non-
resident operator or chauffeur for certain violations of our law, shall transmit
a certified copy of such record to the motor vehicle administrator of the State where
the non-resident operator or chauffeur resides.

The Legislature, by enacting the above-mentioned provisions, has granted to
non-residents reciprocity to the extent that the State or Province in which said non-
resident resides grants touring and driving privileges to residents of New Jersey.
This is, in effect, reciprocity by reason of the above-mentioned law. Reciprocity
is recognized and is actually now in effect.

A reading of the proposed reciprocity arrangement between the Province of
Alberta and the State of New Jersey does not reveal that such arrangement con-
templates the granting of reciprocity with respect to any matters other than those
already covered by the sections of the New Jersey law above referred to.

In view of the foregoing, we can see no objection to the Director entering
into an agreement in writing in a matter that peculiarly affects the Motor Vehicle
Division, especially since the matters referred to in the proposed reciprocity arrange-
ment are already part of the law of this State. In view of the above, it is our
opinion that the Director of Motor Vehicles has the authority to enter into the
proposed arrangement with the Province of Alberta.

Yours very truly,

Grover C. RicHMAN, JRr,
Attorney Geémeral.

James T. Kirk,
Deputy Attorney General.
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August 31, 1955.

Mr., W. LEwis BAMBRICK,
Unsatisfied Cloim and Judgment Fund Board

222 West State Street,
Trenton, New Jersey.

MEMORANDUM OPINION P-24.

Dear MR. BAMBRICK :

~ You have requested our opinion concerning the validity of a notice given under
N. J. S. A. 39:6-65 in the following two cases:

In the first case, a husband was involved in an accideut while operating a motor
vehicle which was registered in the name of his wife. As a result of the accident,
the husband sustained personal injuries, and the motor vehicle belonging to his
wife was damaged. The husband gave timely notice under N. J. S. A. 39:6-65 of a
notice of accident and intention to file claim. In his notice, he listed his own personal
injuries and damages to his wife’s motor vehicle. We assume that the notice was
accompanied with a physician’s certification and automobile repairmen’s estimates

as required by N. J. S. A, 39:6-65.

In the second case, a wife was involved in an accident while operating a motor
vehicle which was registered in the name of her hushand. As a result of the acci-
dent, the wife and her infant child, who was a passenger in the car operated by
her, sustained personal injuries, and the motor vehicle belonging to her husband
was damaged. The husband gave timely notice under N. J. S. A. 39:6-65 of a
Jotice of accident and intention to file. claim. In his notice, he listed the personal
injuries of his wife and child and the damage to his motor vehicle. Again, we
assume that the notice was accompanied by the required physician’s certification
and repairmen’s estimates.

The questions raised in the above cases are whether one spouse may give notice
in behalf of another under N. J. S. A. 39:6-65, and whether a parent may give
notice in behalf of a child under N. J. S. A. 39:6-65.

N. J. S. A. 39-6-65 provides as follows:

“Any qualified person, or the persomal representative of such person,
who suffers damages resulting from bodily injury or death or damage to
property arising out of the ownership, maintenance or use of a motor vehicle
in this State on or after the first day of April, one thousand nine hundred
and fifty-five, and whose damages may be satisfied in whole or in part
from the fund, shall, within thirty days after the accident, as a condition
precedent to the right thereafter to apply for payment from the fund, give
notice to the board, on a form prescribed by it, of his intention to make a
claim thereon for such damages if otherwise uncollectible and otherwisc
comply with the provisions of this section; . . .”

The purpose underlying N. J. S. A. 39:6-65 is evidently to insure that the
Unsatisfied Claim and Judgment Fund Board receive all required information
within the stated period of time. In the cases which you have referred to us for
consideration, the Unsatisfied Claim and Judgment Fund Board received such
information by means of notice given within the period of time fixed by the statute.
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We, therefore, are of the opinion that the Unsatisfied Claim and Judgmeunt Fund
Board may accept as valid notices under N. J. 5. A. 39:6-65, notices given by one
person in behalf of another in the cases set forth above.

Yours very iruly,

Grover C, Ricrman, g,
Attorney General,

By. Cuastes S. JosLsow,
Deaputy Atiorney General.

August 31, 1955

tMnr. Grorce M. BompeN,  Secrelory,
Public Employees’ Retirement System,

48 West State Street,
Trenton 7, N. ‘J.

MEMORANDUM OPINION P-25.

Deax Mr. BoRrpew :

You have requested our opinion as to whether the Public Empolyees’ Retirement
System should contimte the practice of withholding the payment of an accidental
cisability retirement allowance to a public employee for such period of time as the
public employee is collecting workmen’s compensation payments as a result of the
same accident upon which his claim for an accidental disability retirement allow-
ance is based. You have attached to your request for an opinion a letter from
the attorney of a public employee wha claims to be entitled to an accidental dis-
ability retirement atlowance eveu though he is presently receiving workmen's com-
pensation payments as a result of the same accident upon which his claim for
accidental disability retirement is based. In attempling to support such a position,
the atiorney {or the public employee states:

.. It is my understanding that the Board has réjected elaim on
the basis of the provisions of R. S. 34:15-43.

If my understanding is true, I respectfully direct the Board's attention
to the fact that that statwie provides that woerkmans' compensation shall not
he paid to an emplovee who has been retired. The statute is under the
Workman's Compensation Act. It cerfainly does not indicate that a person
may noi be retired who is receiving workman's compensation. [ do not
believe that the Board should concern itself with workman's compeasa-
tion. , . "

N. J. S, A, 43:15A-43 which provides for accidental disability retirement for
wiembers of the Public Employee’s Retirement System makes no reference to the
relationship between warkmen’s compensation benefits and accidental disability retire~
ment under the Public Employee's Retirement System. However, R. 5. 34:15-43, which
iz to be found in the Workmen's Compensation Act, provides as follows:

“Every employee of the state, county, municipality or any board gr com-
mission, or any other governing body, including boards of education, and
also each and every active volunteer fireman doing public fice duty under
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the control or supervision of any comunission, council or any other gov-
erning body of any municipality or any board of fre commissiouer's'of :;uc'h
municipality ar of any fire district within the state, who may be mjureq n
line of duty shall be compensated under and by virtue of the provisions
of this article and article 2 of this chapter (& 34:15-7 et seq.), but no person
holding an elective office shall be entitled to compensation. Nor ;hf:h! ony
former employee who hos been retired on pension by reason of irjury or
disability be entitled under this seclion lo compénsolion Jor such fuwjury or
disability. . . " (Underscoring supplied).

In DeLorenso v City of Nework, 134 N. J. L. 7 (E. & A, 1945), the court
considered the case of a public employee wha, while receiving workmen's compen-
sation benefits, applied for retiremeut under R. S. 43:12-1, which provides pension
tor municipal employees. In cejecting the plaintff’s claim that he was entitled
to be granted a pension while receiving workmen's compensation benefits, the court
stated : . .

“The issue to be determined is whether a public eumployee receiving
workmen's compensation payments for physical disability, which arose out
of and in the course of his employment with the defendant, may also
receive a pension ander the provisions of R. 5. 43:12-1. We do nat find
any legislative authority which expressly permits the payment of both a
pension and workmen’s compensation payments to a public employee, nor
does the plaintiff submit any judicial authority therelor in this state. . .

We distinguish between the status of a person receiving a pension aud a
person receiving workmen's compensation. The relationship of au employer
and an employee is not consistent with the position of a peusioner as such,
for the reason that a pensioner severs all celationship of employer and
employee, he has no further duty to his employer nor is he entitled to any
of the benefits which may accrue to an employee. An employee receiving
workmen's compensation is under the relationship of employee and ewployer,
as is indicated by the fact that such employee must continue to be carried on
the public payroll pursuant to R. S. 34:15-44. The plaintiff must be one
or the other .and as he admittedly now receives workmen’s compensation
he is an employee. We therefore hold that the plamtiff cannot have the
benefits oi both statutes. Judson v. Newark Board of Works FPension
Association, 132 N. J. L. 106; affirmed, 133 1d. 28~

While it is true that the pension sought by the plaintiff i the above-cited
case was one based upon years of service and age, rather than upon disability, the
logic of its reasoning would be egually applicable to an application for a disability
retirement  allownnce,

11 is, therelore, our opirion that the Public Employees’ Retirement System
should continue to withheld payment of an accidental disability retirement allowance
to a public employee for such period of time as he is collecting workmen’s compen-
sation  pavments.

Yours very truly,

Grover €. Ricuman, Jr,
Attorney Coneral.

By: Cuartgs 5. Jogusow,
Deputy Attorney General.
csi;b
cc:Mr. Steven Schanes
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Septeinber 16, 1955.

Mg, Mausace D. McBripg, Chairmon,
Union County Booard of Elections,

Court House,
Elizabeth, New Jersey.

MEMORANDUM OPINION P-26.

Dear Mer, McBRIDE:

Feceipt is acknowledged of your inquiry requesting our opinion as to the
aperation and effect of the 1955 election statute, which authorizes the Commissioner
of Registration, upon application in writing, to register any incapacitated voter at
his place of residence or confinement.

The statute Mmits such registration to those wvoters who are chromically or
incurably ill, or totally ‘incapacitated and unable to attend a place of registration,
and requires each such application be accompanied by a physician’s affidavit certify-
ing to such fact, and further, that such vofer is mentally competent and cannot
attend a place of registration, )

You seel a construction of the statute and submit lwo Queries as to your
jurisdiction in the administration thereoi. They are:

. 15 it the intent of the new amendment to R. 5. 19:31-6 to take a registra-
lion of a Union County resident whe may be confined in another County or outside
of New Jersey; and

2. May the County Board designate a proper person in another County
ar outside of the state to take such registration.

The 1955 act is an amendment to Section 19:31-6 of the Revised Statutes (Elec-
tion Law) concerning municipalities having permanent registraticn and provides:

“When any person shall apply to the commissioner in writing seiting
forth that due to a chronic or incurable iliness, or that he is totally incapaci-
tated and he cannot attend a place of registration and such application is
accompanied by an affidavit by 2 physician duly licensed to practice medj-

cine in this State certifying that such person is chronically or incurably il

or totally incapacitated, that such person is mentally competent and that

such person cannot attend a place of registration, then the commissionec

shall cause such person ta be registered at his place of residence or con-
finement.”

The 1955 amendment is but an cxiension of the method of registration provided
by R. 5. 16:31-6,

Where, heretofore, registrations might be taken during office hours at the
office of the commissioner, or at such other place or places as might be designated,
they may now be additionally taken at the place of residence or confinement. of the
incapacitated voter,

It will be noted that the enlarged statute limits both the commissioner of
registration and the several county boards, in their respective jurisdictions, hoth as
to the manner and method of registration, by directing that "“The Commissioner
shall cause such person to be registered at his- place of residence or confinement.”
“Residence” is a well defived term in the efectidn law and means the Axed domicile
or permanent home, and once obtained, continues w;thofjt intermission untit a new
one is gained. Brueckmanu v, Frignoca, 152 A. 780, 9°' N J.-Misc. 128,

ATTORNEY GENERAL 253

The best evidence of a voter’s residence are his acts rather than his declarations
concerning his residence. It is not sufficient to merely designate an address as a
“voting residence” since the residence must be real, actual and positive, and to be a
“voting residence” there must be not only the Intention of having the address for the
purpose of voting, but that intention must be accompanied by acts of living, dwelling,
lodging or residing sufficient to reasonably establish that it is the real and actuval
residence of the voter, Jacobsen v. Gardella, 38 A. 2d 126, 22 N. J. Misc, 277

. Therefore, registrations must be taken at the damicile or place of residence of
the incapacitated voter and within the county in which he claims his vote.

With respect to his place of confirement it must likewise be within the couaty
in which the vote is ¢laimed and within the jurisdiction of the caunty boacd of elec-
tions.

R. § 19:6-17 and R. 5. 19:6-18, among other things. provide:
“19:6-17. The county board shall consist of four persens, who shall be
legal voters of the counties from which they are respectively appointed. * * #”
“19:6-18. The Chairman of the State Committee of each of such two
political parties shall during the month of February in each year, in writing,
nominate one person residing in each county, duly qualified for member of the
counly board in and {or such county. * * *»7

The 1955 act nowhere indicates a legislative purpose to authorize or permit
county boards of electionn to function beyond their respective county limits, The
county board is a statutory creation, and all of its powers ‘must be found in the
statute.

Had it been the legislative intent to vest the several c0unty‘ boards with statewide
as well as ouvt-of-state powers of registration, the statute would have so provided.
While election laws are to be liberally construed so as to effectuate their purpose.
Corson v, Scully. 89 N. J. L, 458, 465 (Sup. Ct. 1916) affirmed, 90 N. J. L. 295
(E. & A. 1917), the 1955 statute should not be coustrued to confer an aver-lapping
county Jurisdiction in the ahsence of clear and explicit language to that effect.

Yours very truly,
Crovie C. Ricryax, Jr,
Altorney General.

By: Joseru LawNican,
Deputy Attorney General,

jl/d
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September 23, 1955.

Mzr. WiLriaM J. Josern,
Drivisions of Pensions,

State House Annex,
Trenton, New Jersey.

MEMORANDUM OPINION P-27.

Dear MR, [OSEPH :

You have requested our opinion as to whether the employees of the following
offices are to be considered as state or county employees: Probation Department,
Prosecutor's Office, County Detectives, County Park Commission, Clerk of the
Grand Jury. Jury Commission, and Sheriff. We shall deal with each office sep-
arately.

PROBATION DEPARTMENT

N. J. S. A. 2A:168-5 provides as f[ollows:

“The judge or judges of the county court in each county, or a majority
of them, acting joinlty, may appoint a chief probation officer, and, on
application of the chief probation officer, such men and wonien probation
officers as may be necessary. All probation officers appointed subsequent
to April 22, 1929, who are to receive salaries shall be appointed in accord-
ance with the rules and- regulations of the civil servis: commission. . .
N. J. S. A. 2A:168-7 provides as {ollows:

“The chief probation officer shall have general supervision of the
probation work under the direction of the court. He may appoint such
other employees as may be necessary to carry out the purposes of this
chapter, but the amount expended for this purpose shall not exceed the
amount appropriated therefor in the annual county budget. The chief proba-
tion officer may make such necessary rules and regulations with respect
to the management and conduct of the probation officers and other employ-
ees as may he authorized by the judge or judges of the county couct.”

N.J. S. A. 2A:168-8 provides as follows:

“\The judge or judges authorized to appoint a chief probation officer
or probation officers shall fix, by order under the hand of such judge or
judges, annual salaries to be paid such officers, and such order shall be
filed in the office of the clerk of the county court. The amounts so fixed
shall be paid in equal serimontbly payments in the same mauuner as the
salaries of other officers of the county.

“The necessary and ceasonable expenses of sataried probation officers
mcurred in the performance of their duties shall be paid out of the county
treasury, after itemized statements of such expenses have been approved
by the chief probation officer and one of the county court judges. Ou
request of the chief probation officer, the necessary traveling and mainte~
nance expenses n attending probation officers’ meetings and conferences
of social work shall be included, when previously authorized by the judge
or judges authorized to appoint probation officers.

“The salaries of employees appointed by the chief probation officer shall
be fixed by the board of chosen freeholders in accordance with the sched-
ules of the civil service commission, and paid in the same manner as the
salaries of probation officers.”

b
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N. J. S. A. 2A:168-11 provides as follows:

“Probation officers shall have the powers of conmstablés in the execution
of their duties. The duties of probation officers shall be, among others:

“a. To make such investigations and reports under sections 2A :168-3
and 24 :168-13 of this title as may he required by the judge or judges of any
court having jurisdiction within the county for which the officer is appointed ;

“b. To receive under their supervision, on request of the court having
jurisdiction, any person ordered to pay any sum for alimony or support in
an order or judgment entered in a matrimonial action;

“c. To receive under supervision any person placed on probation by
any court within the county for which the officer is appointed;

“d. To collect from persons under their supervision such payments
as may be ordered by the court so to be made, and disburse the money sn
received under the direction of the court;

“c. To furnish each person under their supervision with a statement
of the conditions of his probation and to instruct him regarding them;

“f. To keep detailed records of all the work done;

“g. To keep accurate and complete accounts of all money collected
and dishursed, and to give and obtain receipts therefor. and

“h. To make such reports to the courts as they may require.”

From the foregoing statutes, it appears that probation departments are cre-
ated to perform services for the various county courts, and also for the superior
court with relation to certain matcimonial matters, N. J. S. A. 2A:168-5 provides
for the appointment of probation officers by county court judges, and N. J. S. A.
2A:168-7 places probation work generally “under the direction of” the county
courts. Furthermore, the duties of probation officers, as listed in N. J. 8. A,
2A:168-11, clearly indicate that probation departments are adjuncts of county
courts,

In a previous opinion of ours to your department bearing date of March 3,
1955, we advised you that county court judges must be considered as state employees
even though paid by the various counties, It should, therefore, follow that proba-
tion officers must also be regarded to be state employees. We are mindful of the
fact that N. J. S. A. 2A:168-8 states that salary payments to probation officers shall
he paid in the same manner as salaries “of other officers of the county.” However,
we do not regard this language as a strong ~enough iudication of a legislative
intention to constitute probation officers as county employees so as to negate their
position as state employees in view of their position with refation to the judicial
machinery of the State. They are appointed by county .judges who are state employ-
ees and operate under the general supervision and control of such state employees.
It is, therefore, our opinion that probation officers -are state employees who are
paid by the various counties in which they are employed.

PROSECUTOR'S OFFICE

Article V1, Section II, paragraph 1 of the New Jersey Constitution provides
as follows.

“County prosecutors shail be nominated and appointed by the Governor
with the advice and consent of the Senate. Their term of office shall be
five years, and they shall serve until the appointment and qualification
of their respective successors.” . '
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N. J. 5. A 2A:158-1 substantially repeats these counstitutional provisions.
N. J. S. A. 2A:158-3 prescribes the oath of office to be taken by each county prose-
cutor, in which the holder of that.office swears to “execute the duties of county
prosecutor of this state.” A )

N. 1. 8. A. 2A:158-4 provides.as follows:

“The criminal business of~the state shall be prosecuted exclusively
by the prosecutors, excepl in counties where, for the time being, there may
be no prosecvtor, or where. the prosecutor desifes: ther aid of the attorney
general, or as otherwise frovided :by:law.”.

N. J. 5. A. 2A:158-5 provides as follows o,

‘Each prosecutor shall be vested with the same.powgers and be subject ta the
same penalties, within his county, as the attorney general shall by Jaw he
vested with or subject 40, and he shall use all reasonable and law(ul dili-
gence for the detection, atrest, indiciment and conviction of offenders against
the laws.” . L :

N: J. S, A."2A:138-7 provides that expenses of prosecutors in enforcement
of laws, “upon being certified to by the. prosecutor and approved, under his hand,
by a judge of the superior court or of the county court for such county, be paid

by the county treasurer whenever the same shall be approved by the hoard of

chosen frecholders of ',Fl_jch county.”

N. J. S. A. 2A:158-10 fixes the salaries of prosecutors in the various counties
according to populatié‘ﬁ_{ and N. J. 5. A. 2ZA:158-16 does the same as to assistant
prosecutors. N. J. S. A7 2A:158-13 provides that “the salaries of prosecutors
shall be. paid at the same times and in the same manner as other county salaries
are paid’ N, J. 5. A. 2A:158-16 provides similariy as to assistant prosecutors.

N. J. 5. A. 92:17A-5 provides among other things that “whenever the Attor-
ney General shall have taken over the duties of a county prosecutor, he shall have
all of the authority conferred by law upon the prosecutor.”

N. J. S. A, 52:17A-15 requires the various county prosecutors to make annual
reports to the Attorney General “of the performance of their duties and the opera-
tions of their offices.” Tt {urther directs them to “make such other reports to the
Attorney General as the Attorney General may require from time to time”

The position of a county prosecutor in our political structure was cousidered
thoroughly in Stafe v Longe, 136.N. J. L. 587 (E.&A., 1947). Although this case
was decided in 1947, the constitutional provisions and the statutes therein considered
were similar to, if not identical with; the constitutional provisions and statutes
prw in existence. In that case, the court stated: . ‘

“The Attorney-General and the several Prosecutars of the Pleas are
constitutional officers (article 7, section 2, paragiaph 3). Their duties are
not defined by the constitution but'aTe left, by necessary implication, for
definition by the legjslature. Public Ulility Commissioners w. Lehigh Valley
Raoilroad Co., 106 N. J. L. 411; O'Reardon = Wilson, 4 N. J. Mis. R.
1008, 1011. A prosecutor of the pleas 15 empowered by statute (R, S.:
2:182-1), -except as-otherwise provided by law, to prosecute the pleas of
the state in his county and to do and perform such acts and things in
behalf of the State in and abolt.such prosecution as were formerly done
and performed by the Attorney-General; and (R. S. 2:182-4) “the criminal
business of the state:shall be prosecuted exclusively by the prosecutors
of the pleas, except in counties where,, for the time being,. there may be
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no prosecutor, or where the prosecuior desires the aid oi_ the attorney-
general or as otherwise provided by law.” The Attorney-(General, among
his other duties, is empowered (R. S. 52:17A-4, c_ha.pter 20, Pam?h. L.
1944) to prosecute the criminal business of the state i a county having 0o
prosecutor or render aid in a prosecution at the request of the prosecutor
and may be called upan by a Justice of the Supreme Court to prosecute
the criminal business of the state therein, and to represent the state m -
proceedings on error in criminal cases i, the Sugreme C:_Jur_t anfi the Court
of Errors and Appeals, and (R. 5. 52:17A-3) in functioning in a'couut'y
shall have alt the power and authority Of. t‘nc_pr_osecutor including the
representing of the slate in all proceedings in criminal cases, ou error o:
otherwise, in the Supreme Court and the Court of Errocs and Appeals. . . .

“Thus, by statute, a county prosecutor is, within his county, the person
who is to do such acts and things in behalf of the state as were formerly
done by the Attorney-General. . .."”

In view of all the foregoing, it is our opinion, that the office. of a county
prosgeutor must be considered a state office, and its emPloyees. must, therefore,
be regarded as state employees who are paid by the varicus counties.

\

COUNTY DETECTIVES ‘ . ’Y

N. J. S. A. 2A:157-2 provides as fallows: oy

“The prosecutor in each of the several counties af this Stat:t;_'rqay
appoint such number of suitable persons, not in excess of the numl_Jer. and at
salaries not less than the minimum amounts, in this chapter provEde_gl»,”to be
known as county detectives, to assist the prosecutor in the detection, appre-
hension, arrest and conviction of offenders againlst' the !aw. Persons so
appointed shall be in the classified service of the civil service and shall pos-
sess all the powers and rights and be subject ta all the o_bl;ga,hqns-pf’pplnce,
officers, constables and special deputy sheriffs in cr|m1nal'_5ng_tte'rs."

N. J. S. A 2A:157-3 through N. J. S. A. 2A:157-9 fixes the salaries of county
detectives iu the various counties according to population. N. J' S. A. 2A:157-10
provides for the creation of the pesition of county investigators in the office of the
prosecutor, to be appointed by the prosecutor. N. J. S. A, 2A:157-11 through

N, J.S. A 2A:157-16 fxes their salaries.in the various cogntigs‘according to

population.

N. 7. 5 A. 2A:157-18 provides that the salaries of county. détectives ‘and
county investigators shall be paid by the various Cou?t:[_?s.'. :Iq D_qdd v.. Van Riper,
135 N. J. L. 167 (E.&A., 1946} the court stated: N

. -
C

"The third basic contention of the appellants” is that ihe respondent
did not comply with~the praper procedure in terminating ;hgir seryiees.
The claim is made that the respandent followed the statates applicable
1o county empployees (R. S. title 11, subtitle 3); that th_g',_'PO;_ﬁliO_l_‘l_ oj county
detective is gaverned by the statutes and rules applicable to state_gmp'lgy'ees
{R. S. title 11, subtitle 2 and Civil Service rule No, 46) ; and that the action
taken by the respondent was improper and insuﬂicieﬁy"'s',o that the rights
of the appellants were prejudiced thereby. B e

“An inspection of the proofs submitted below tends to indicate. that the
respondent, in terminating the services of the appellants, did ‘purpert-td
fallow the statutes applicable to the county ‘setwicé. However, this of itself
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is not prejudicial to the appellants if there was also substantial compliance
with the statvtes and rules applicable to the state service, accepting appel-
lants' contention that the position of county detective [alls within the state
service.”

Although the above-quoted case did not squarely decide that county detectives
are state employees, an examination of the status of county detectives and county
investigators in the light of pertinent statutes leads to the conclusion that they must
be so regarded. They are appointed by, and are under the direct control of the
various county prosecutors. Since we have found county prosecutors to be state
<mployees, it is, therefore, our opinion that county detectives and county prosecutors
are also state employees who are paid by the various counties.

COUNTY PARK COMMISSION

R. S. 40:37-73 provides for the appointment of county park commissions gen-
erally by the boards of chosen {recholders in the various counties which have by
referenda adopted the provisions of R. S. 40:37-72 through R. S. 40:37-95.

R. S. 40:37-76 provides that such commissions may sue and be sued, and use
a common seal. R. S. 40:37-78 requires the boards of chosen freeholders in the
various counties to provide offices for the county park commissions, and to appropri-
ate “such moneys as may be necessary {or the payment of salaries aud wages . . .
and the maintenance of parks, parkways, playgrounds, and recreation places acquired
or established by the commission.”

R. S. 40:37-79 authorizes the various boards of [reeholdérs to issue bonds for
park and recreation facilities “on the requisition of the county park commission.”
R. S. 40:37-81 authorizes county park commissions to acquire real estate by gift,
purchase, or condemnation, but provides that “all such property shall be acquired
by the commission in the name of the county.”

R. 5. 40:37-84 authorizes county park commissions to establish county park
police.

Separate provisions are made by statute regarding counties having a population
of more than two thousand ichabitants in R. S. 40:32-96 through R. S. 40:37-174,
but also provides for the adoption of said provisions by referenda in the various
counties. R. S. 40:37-97, as amended, provides that the members of such county
park commissions are to be appointed by the Superior Court assignment Judges of
the various counties.

R. S. 40:37-99 constitutes such county park commissions as bodies corporate
and politic, and R. S. 40:37-101, authorizes them to acquire real estate n their
corporate name. R. S. 40:37-101, as amended, provides for the financial support
of such county park commissions by the various boards of chosen freeholders by
annual appropriation after a public hearing.

R. S. 40:37-129 authorizes the various boards of freeholders, on the requisition
of the park commission, to “borrow money in the name and on the credit of the
county by issuing bonds of the county . . . ”

The status 'of county park commissions m counties with a population of more
than two hundred thousand inhabitants as established by R. S. 40:37-96 et seq., bas
been considered by our Courts in Parks v. Union Cownty Park Comimission, 7 N. J.
Super 5 (App. Div,, 1950). In that case, the court stated:

ATTORNEY GENERAL 259

“It is conceded by the parties that the Park Commission was estab-
tished under authority of R. S. 40:37-96, et seq. A careful scrutiny of the
statutory provisions convinces us that the Union County Park Commission
is an agengy of the county. Its creation, structure, pufrpose, and operation
manifestly support our cenclusion.”

The Court reviewed the pertinent statutory provisions of R. S. 40:37-96, et seq.,
as outlined hereinabove, and then said (page 8):

“It is readily discernible from the foregoing statutory powers vested in
the County Park Commission that it is an instrumentality which is undeni-
ably an adjunct of the county government; that it is established for the bean-
tification and resulting attractiveness of the county and for the benefit of all
of the residents; that the cost of its acquisition, operation and maintenance
becomes the burden and responsibility of all of the taxpayers of the county.

As stated Glick ». Trustees of Free Public Library, 2 N. J. 579 (1949),

at pp. 583, 584:

% % * Jt is an agency of the municipality notwithstanding its incorpora-
tion as a body politic. That in itself does not give rise to a relationship
radically different in character from that which would otherwise exist. It
is that substance and not the form ol the creation that is the key to the legis-
lative design.’

Cf. Trustees v. Ciwil Service Commmission, 83 N. J. L. 196 (Sup. ct.
1912) ; affirmed, 86 N. J. L. 307 (E. & A. 1914). It necessarily follows that
plaintiff is ap employee of Union County . . .”

Since the Court ruled that employees of county park commissions established
pursuant to R. S. 40:37-96, et seq, are county employees despite the fact that the
members of such county park commissions are appointed by Superior Court Judges
and have authority to acquire real estate in the name of such countly park commis-
sions, it would obviously regard as county employees those employees of other park
commissions, whose memebers are appointed by the various boards of chosen free-
fiolders, and which must acquire real estate sn the name of the county.

It is, therefore, our opinion that employees of county park commissions are to
be regarded as county employees.

CLERK OF GRAND JURY

N. J. 5. A. 2A:73-5 provides for the appointment of a clerk to the grand
jury by “the county court of each county” N. J. S. A. 2A: 73-6 provides that
clerks to the grand juries shall “receive such annual salaries as shall be fixed
by the courts appointing them,” which salaries are to be paid by the county treasurers
of the various countjes.

Since we have previously advised you that county courts are to be considered
state instrumentalitics, and since we have herein advised you that prosecutors are
to be regarded as state employees, it should follow that persons employed in the
operation of grand juries, which are a part of our state judicial machinery relating
to criminal matters should also be treated as state employees.

This conclusion is fortified by a consideration of the oath which is directed to
be administered to foremen and members of grand juries by N. J. S. A. 2A:73-3.
Tn the prescribed oath, they swear “to sit in bebalf of the State of New Jersey in
avd for the county. ., .”

It is, therefore, our opinion that the clerk to a grand jury is to be considered a
state employee who is paid by the county.
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JURY COMMISSION

N. J. S. A. 2A:68-1, as amended, provides that "in each county of the state
there shall be appointed by the Supreme Court, two citizens, resident therein who
shall riot be members of the same political party, who shall constitute and bhe desig-
vated the jury commissioners of the county.” N. J. S. A. 2A:68-2 fixes the
term of office of the jury commissioners for one year, and N. J. S. A. 2A:68-4, as
amended, provides that “the Supreme Court may remove a jury commissioner at any
time.”

N. J. S. A, 2A :6877 fixes the compensation to be paid to jury commissioners
in the various. counties according to population, and directs such compensation to he
paid “by the board-of -chosen freeholders.”

N. J. S. A. 2A :68-11" provides that ‘the board of chosen freeholders of each
county ‘may select a clerk to the jury commissioners appointed therefor, and fix
his compensation .. .” . N. ]J. S5. A, 2A :68-12 provides that “the board of chosen
freeholders of each county may appoint all necessary clerks and stenographers in
the office of the commissioners of juries, subject to the provisions of Title 11,
Civil Service, of the Revised Statutes.”

Since jury commissioners are appointed by the Supreme Court and subject to
removal by the Supreme Court, and since they are an adjunct to the judicial machin-
vry of the state, they must be regarded as state employees. We must, however,
further determine whether their clerks and stenographers, who are appointed as
well as paid by the various boards of chosen freeholders, are also to be considered

state employees. These employees, although appointed and paid by the boards of -

freholders, are necessarily under the control and supervision of the jury commissioners.
The element of control is a vital, if not conclusive, factor in making a determination
of this nature. Furthermore, it would not be logical 10 regard employees of jury
commissioners to be county employees when it has been determined that the jury
commissioners themselves are employees of the state.

It is, therefore, our opinion that jury commissioners and their employees are
to be regarded as state employees who are paid by the various counties.

SHERIFF

Article VII, Section II, paragraph 2 of the New Jersey Constitution provides
as follows:
“County clerks, surrogates, and sheriffs shall be elected by the people
of their respective counties at general elections. The term of office of county
clerks and surrogates shall be five years, and of sheriffs three years. When-
ever a vacancy shall occur in any such office 1t shall be filled in the manner
to be provided by law.”

R. S 40:41-1 provides that 'no person shall be sheriff of any county unless he

shall have been a citizen of this state and an inhabitant of the county for at'

least three years next preceding his election.”

R. S. 40:41-2, a» amended, requires the bond of a sheriff of any county to he
fixed and approved by the senior county court Judge or, in certain cases, by the
Superior Court Assignment Judge of the county.

_R. S. 40:41-4, as amended, sets forth the oath to be administered to every
sheriff-elect. In this oath, the sheriff-elect must swear to “well and truly - serve
the State of New Jersey in the office of sherifi of the county . . .”.
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R. S. 40:41-5, as amended, provides for a sherifi-elect to be commissioned by
the governor after certification of a County Court Judge or Superior Court Judge
that the sheriff-elect has executed a proper bond, and subscribed the oath of office
in duc form of law. :

R. S. 40:41-6 through R. S. 40:4i-7.10; as amended,. fix" the salarie§ of the
sheriffs of the various counties according to population.

R. S. 40:41-14, as ainended, provides- that a vacancy in the office of sheriff
shall be filled by the governor, with the advice and consent of the Senate, from
the members of the same political party as that of the previous incumbent of the
office.

The status of the office of sheriff was considered in Doyle v. County of Warren,
15 N. J. Misc. 434, (Circuit Ct., 1937). The court said:

“It is sufficiently clear that a sheriff, although chosen by the voters
to serve'in a county, is a public officer in the State government. The duties
he performs include services rendered not alone to. the inhabitants of the
county, but to the people of the State as well.” -

Although this case was never taken to the appellate courts, and does not appear
to have been referred to by such upper courts, indication is to be found that a
sheriff would not be regarded as an officer in the State government by such
court. This indication is to be found in Crater v. County of Somerset, 123 N. J. L.
407, (E. & A., 1939).

Although Crater v. County of Somerset (Supra) does not deal directly with
the office of sheriff, it does treat exhaustively with the office of county clerk which,
along with the office of surrogate and sheriff, is provided for in Article VII,
Section II, paragraph 2 of the New Jersey Constitution, and concerning which
there are statutory provisions similar to those relating to the office of sheriff. The
constitutional and statutory provisions therein referred to antedate the present
New Jersey Constitution, but they are similar to, if not identical with, the
provisions presently in existence.

In finding the office of county clerk to be a county office, rather than a
State office, the court states: '
“True, respondent is the holder of an office established by the State
Constitution. Article VII, section II, placitum 6. Yet, the jurisdiction is
essentially local in character, albeit the incumbent may on occasions exer-
cise delegated sovereign power. Territorially, his jurisdiction is limited to
the county—as a common law political subdivision—whose electors have
chosen him to serve in that capacity. The Constitution classifies the incum-
bents as ‘clerks * * * of counties,” and provides for their election ‘by the
people of their respective counties * * *’ It is of no moment that, as main-
tained by respondent, ‘the duties of the county clerk * * * affect the welfare
of the state and its people as a whole.” Nor is it conclusive of this inquiry
that the Constitution provides that ‘all civil officers elected or appointed
pursuant to the provisions’ thereof ‘shall be commissioned by the Gover-
nor,” or that the Governor is empowered to {ill pro tempore a vacancy in
such office. Article VII, section LI, placitum 10; article V, placitum 12.
The prescribed service is rendered to the county as a political subdivision of
the state. While fixed by the legislature, the salary is paid by the county.
“But, apart from the foregoing, the question is, after all, one of legis-
lative intent. While a public officer may function in a dual capacity, i.e.,
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in the exercise of state governmental functions and those strictly municipal
(vide Rodgers v. Taggart, 120 N. J. L. 243; affirming 118 Id. 542), the
determinative inquiry here is whether the legislature, by the designation
‘officer * * * of any county, embodied in R. S. 1937, 40:11-17, designed to
include the clerk of such civil division. We find unmistakable tokens of that
purpose. Under title 40, ‘Municipalities and Counties,” subtitle 1, chapter
11, ‘Officers and Employes, it is ordained that, except as otherwise pro-
vided by law, residence in the county is an indispensable qualification for
the holder of ‘an office, the authority and duties of which relate to a county
only * * *’ RS, 1937, 40:11-1, The statutory provision under review has
likewise been incorporated in title 40, subtitle 1, chapter 11, supra; and
it is also significant of this legislative view that, in the provision fixing
salaries, such officers are designated as ‘county clerks.’ . Sheriffs are in like
manner classified. R. S. 1937, 40:41-1. So, too, the surrogates, although
under a different title. R. S. 1937, 2:7-1, et seq.; 2:31-4, et seq.”
(Underscoring supplied)

It should be noted that the court, in Crater v. County of Somerset (supra),
finds it “significant of the legislative view” that county clerks and sheriffs are
classified under Title 40, relating to “Municipalities and Counties”. Since Crater v.
County of Somerset (supra) is not only the product of a higher court than decided
Doyle v. County of Warren, but was also decided at a later date, it must be regard-
ed as prevailing. .

It is, therefore, our opinion that a county sheriff and his employees should be
regarded as county employees.

Very truly yours,
Grover C. RicamaAN, Jr,
Attorney General.

By: CHarues S. JorLson,
Deputy Attorney General.

CSJ :mjd
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Decemper 28, 1955.

Hon. Epwarp J. PATTEN,
Secretary of State,

State House,
Trenton 7, New Jersey.

MEMORANDUM OPINION - P-28.

My DEAR SECRETARY OF STATE:

This opinion is in response to your request for advice concerning the bfzginning
and ending dates of terms of office of County Clerks, Surrogates and Sl'ler{ffs. We
have previously in Formal Opinion, 1955-—No. 44 dealt with the begm.nmg_gnd
ending dates of the terms of office of County Clerks and Surrogates. In this opinion
we shall deal with the beginning and ending dates of the term of office of Sheriff.

Article 7, Section 2, Par. 2 of the Constitution of 1947 provides that Sheriffs
shall be elected at general elections; that their term of office shall be three years,
but does not pro'vide when such terms shall begin or end. R. S. 40:41-11, however,
provides as follows:

“The commission of every Sheriff elected at any general election shall
bear date and take effect on the Wednesday after the first Tuesday succeed-
ing such election, and his term of office shall expire on the first Tuesday
after the third succeeding general election.”

The statutes also require that the Sheriff shall post his bond on the first
Tuesday following the general election, R. S. 40:41-2 as amended, R. S. 40:41-3 as
amended.

In view of the specific language of the statute we advise you therefore, that
the legislative intention was to have the Sheriff’s office commence on the Wednes-
day after the first Tuesday succeeding the general election, _ancl to have hxs.term
of office expire on the first Tuesday after the third succeeding general election.

Very truly vours,

Grover C. RICHMAN, JR.,
Attorney General.

By: JpoBn F. CRANE,
Depyty Attorney General.

JEC:le
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Accident Insurance—

Unsalisfted Claim and Judgment Fund, re-
covery reducing claim under, F.O. 1955,
No. 16

Unsatisffed Claim and Judgment Fund, re-
covery under polley of life or accidenta)
death insurance, not deductible, F.O. 1955,
No. 36.

Advertising—

Legal qualifications for publishlng olficlal
documents, F.O. 1955, No. 17,

Non-union printers, exc:uslon from bidding
on contracts for printing, P.M. 1954, No.
18.

Advisory Commisston on Lesser Offenders—

Fisca) conirol by leglslative budgel direc-
tor, F.O. 1955, No. 40,

Alcoholic Beverage Control—
ABC Officers’ Pension Fund, purchase of

past service credit by members, F.O.
1954, No. 15.
Allens—

Declaration of jntention to become citizen,
condition precedent to being licensed as
Professional Engineer and Land Surveyor,
P.M. 1854 No. 9.

Architect—

Plans bearing seal of licensed architect or

enpineer; acceptance by public officials, ¥.O.

1855, No. 25.

Attorneys—

Escheal, deduction of .pro rata share of
counsel fees from clalm for repayment,
F.0. 1954, No. 21. _

Filing returns at Inheritance Tax Bureau,
F.O. 1955, No. 19.

Sherif{’s counsel, appointment within Clas-

sifted service of Passaic county, P.M.
1954, No. 4.
Automobiles—

See Motor Vehicles, generally, this index.
B

Banks and Banking—
See Department of Banking and lnsurance,
this 1ndex. )

Bank stock, computation of value by county
board of taxation, F.O. 1855, No. 35.

Aonds, local public housing authorily, in-
vestment permlited under Banklng Act,
F.0. 1954, No. 23.

State funds, deposil of in interesl-bearing
bank accounts regarded as invesiment,
P.M. 1954, No. 6.

Trust companies,
general corporation
P.M. 1655, No. 20.

Barber Examiners—

Board of. properly coverable under Federal
Social Security Act, P.M. 1954, No. Z1.

Bar Examiners—

Board of, constitutes a coverage group un-
der Social Security Acl, P.M. 1954, No. 20.

Beach Erosion Commission—

Fiscal' control by legislative budget and
finance director, F.O. 1955, No. 40.

Beauty Cullure—

Board of, aubhoriby to make rules and regu-
lations controlling fees to be charged for
services rendered by Tbeauly cullure
schools, P.M. 1954, No. 12.

Board of, properly coverable under Social
Securlty Act, P.M. 1954, No. 21,

Blds—

State hospital coustruction, error of bidder

on, P.M. 1955, No. 18. .

State printing contracts, exclusion of non-
union printers from bidding, P.M. 1954,
No. 14.

Board of Child Welfare—

County’s Uabllity to Board for cost of home

life assistance, F.O. 1955 No. 12.

Board of Exam!lners of Ophthalmle Dispens-
ers and Ophthalmic Technicians—

Term of member of Board, P.M. 1954, No. }7.

Bonds—

Munieipality, -authority of to invest in own
bonds, F.O. 1955, No. 37.

- Pexformance bond, authorily of director of
divislon of purchase and properts to se-

- cure, elc., F.O. 1954, No. 1.

Local pubHc housing authority bonds, in-
. vestment permitted under Banking Act,

- F.O. 1954, No. 23.

" Error in bid by state contractor, refection

"’ by state or pursuing remedy on bond, P.M.
1955, No. 18.

Buildipgs—

"Building construction at Rutgers Univer-
sity, aulhority of director of division of
Purchasc and Proverty to secure perforan-
ance bond, pay premium, etc., F.O., 1954,
No. 1.

Municipal plenning board, jurisdictlon of
construction project, F.O. 1954, No. 8.
State hospital constructlon, error of bidder

on, P.M. 1955, No. 18.

incorporation of under
law nol permitted,
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Certified Mall—

M:.y be usgd in most cases In which regls-
ered ma,nl heretofore has been required:
exception, action for divorce or nullity.

F.O. 1955, No. 31
Clvll Rights—

Discrimination, application
schools, F.O. 1954, No. 18

Discrimination, summer camps for children

F.O. 1955, No. 42.

Civil Service—

See Deparbiment of Civil Service
this Index. '

Conlxmlssion to Sludy Sea Stonm Damage—
.Fxs.cal control by legislatlve budget and
finance director, F.O. 1855, No. 40

Cosnservatlon and Economic Development—
e:oDle'pax;Dbment of Conservation and Eco
mic cvelopment, gen )
hom erally, thls In-
Consolidated Police and Firomen's

P
Pund Comumlssion— ension

Reinstatement of fireman retired for di
abllity, F.O. 1954, No. 7 ~

Retiremenl of police and riremeﬁ under de-
partment charges, and under indlctment
for crime, P.O. 1955, No. 18.

Ri:zhts of widow of fireman who continued

n employment beyond mandatory retire-
ment age, F.O. 1955, No. 21.

Subsidy, in addition to salaries of secretar-

ies employed by commission, P.M.

. 1955,

Corporations—

Public Utility franchise and gross receipts
taxes; c\lvhebher appesl from assessment of
suspends all interest charges
N ., P.M. 1955,

Trust companies, incorporation of under

general corporation law, P.M. 4455, No. 20
Countles— . '

Clatm of county for reimbursement for pen-
sion paid a judge, F.O. 1954, No. 117,

Counsel to Sheriff,
1954, No. 4.

County Clerks and surrogates, beginning

and ending terms of offic F.O. 1955
e, .
.

appointment of, P.M.

Ccl'mty Planning board, whether it quali-
fies -as a regional planning agency under
Federal Housing Act, PM. 1955, No 16

County Welfare Boards, Nabllity to Sh.xt,e
Board of Child Welfare for cost of home
life assistance, F.O. 1955, No. 12.

to private

generally,

INDEX

Deputy Clerk, County district court

tirement System, F.O. 1955, No. 43

Employees of Probation departments, Prose-

cutor’s office, County Detectlves

Jury Commisslon,

State or County employees,
No. 27,

Employees of County dlsL;ch courts: Mem-
bers of County Tax Boards; whether cov-
ered under Federal Social Security Act

P.M. 1954, No. 21.
Sheriffs, term of office, P.M. 1955, No. 28
Courts— '

Judge,

der Veteran's
No. 17.

Probation departments, county and superlor

court employees considered to be State
employees, P.M. 1955, No. 27
Crimes—
Conviction of,
1955, No. 6.
Drunken driving conviction in
state P.M. 1855, No. 10.

Public Officlals, limibati
) ation o i
of, P.M., 1955, No. 8. o proseeution

civil service emplovee, P.M

aunother

Death—

Absence, presumption
, of d
e eath, P.M. 1954,
Deeds—
Indlan, grant of

land unde
t055. N, 30, r water, F.O.

Title to lands under w
ater, ] D
oy r, P.M. 1954, No.
Department of Banking and Iaosurance—
Computation of valu
e of bank s
1955, No. 35. rock, 10
Hospital service pran, whether it may con
t.ra.ctf with a foreign corporation, Health
Service, Inc., F.O. 1955, No. 33
In.vesbment. by banks in bonds of local hous-
ing authority, F.O. U954, No. 23
]s:mnce of group life insurance policy in
ew Jersey to insure payment of balance
remaining unpaid @&t time of death on a
periodic payment plan wmutual fund
vestment contract, F.O. 19565, No. 11
Taxa.l.l'on' of annuity conslderations, de-
ductibility of considerations returned un-

der provisions of annuit policies, F.O.
¥
3

in-

prior
service credit under Public Employees’ Re-

o County
ark Commission, Clerk of Grand Jury

and Sheriff; whether
P.M. 1955,

County Court claim of county for
partial reimbursement of penslon pald un

Pension Act. F.O. 1954
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pepartment of civil Service—
Civil Service Commission, members of prop-
erly coverable under Federal Social Secur-
ity Act, P.M. 1954, No. 21.

Consolidated Police and Firemen's Pension
Fund Commlission, whether commission
may pay 2 subsidy (n addltion to salar-
fes of secretaries, p.M. 1955, No. 9.

Conviction of crime, civil service emplovee.
p.M. 1955, No. 6.

Counsel to Sheriff, appointment of, P.M.
1954 No. 4.

Disabled veterans, rights under Clvil Serv-
jce, F.O. 1954, No. 1.

Employees of Department of Health, leaves
of absence for personncl training pro-
gram, P.M 1954, No 14.

pire Chief: person eligible for examina-
tion for position, F.O. 1953, No. 15.

Firemen and Patrolmen, power of govern-
ing body to sel minimum and maximum
age lhnits, F.0. 1955, No. 6.

Military service with United States to bC
credited for purposes of employees’ awards
program, p.M. 1954, No. 10.

Rreinstatement of probationary policeman to
eligible ilst after resignation, P.M. 1954,
No. 8.

Rrevocation of certificate of eliglbility alter

appointment, power of commission, F.0.
1955, No. 10.

State Awards Program, award for profes-
sional n.ccampllshmem. prior to establish-
ment of program, P.M. 1954, No. 1.

Township Englneer, appolntment without
adherence to civil service, £.0. 1955, No.
2.

veterans housing project emplOYELS, appli-
catton of clvil service Jaw, F.O. 1955,
No. 4.

Department of Conservation and Economic

‘Development

Agreernent to lease OT contract for mining
rights in a State torest, P.M. 1955, No. S.

Beach erosion project, state and municipal-
iy, right to Federal funds, F.O. 1955,
No. 38.

Deed, Sedge 1sland, P.M. 1954, No. I6.
Delaware circle, riparian grants within,
F.0. 1954, No. 3.

Federal Housing Act, whether County Plan-
ning Board qualifies as 2 regional plan-
ning agency under, P.M. 1955, No. 16.

Indian deed to lapd as oblection Lo grant
of lands under water, F.O 1955, No. 26.
Municipality's right to obtaln State’s Jand
under tidewater for park, PM. 1955, No.
19.
fficials and employees Of department
gested with powers of magistrate, juris-
dictton, F.O. 1954, No. 12

Power vessels on privately owned walers.
power Lo license and police. F.O. 1954,
No. 25.

Rejationship of various councils in depart-
ment—

Shell Fisherles Counell, Fish and Game

Council, Planning and Development
Councl), Veterans' Services council,
Wwater Policy and Supply Council,
and State Housing Councit, F.0. 1955,
No. 45.

Rent control, municipal action required to
continue, F.O. '195%, No. 24.

Department of Defense—

Military service with United States gov-
ernment to be credited for purposes of
emplovees’ awards program, PM. 1954,
No. 10.

permanent employees of, whether entitled
to prior service credit for active mili-
vary service of United States prior to he-
coming State employees, F.O. 1955, No.
13.

Department of Educalion—

Discrimination, application to private
schools, F.O 1954, No. 18.

Discrimination, summer camps for children,
P.0. 1955, No. 42.

Municipal planning poard, jurisdiction of
school construction project, ¥.0. 1954, No.
8.

Responsibility of Divislon of Investinent
over cerbain assels tn account of Trustees
for Support of Public Schools, F.O. 1954,
No. 2.

Schoo) district, change of board of -educa-
tion from appointed to elected one, F.O.
1954, No. 6.

sSchool district, contract of to accommodate
pupils from another district requiring ad-
ditional facilities, P.M. 1954, No. 1.

School janitor, right to recelve disabilily
retirement allowance and beneflts under
Wworkmen's Compensation Act PM. 1954,
No. 3.

Sochool nurse employed without certificate,
right to minlmum salary fov teachers,
P.0. 1955, No. 3.

State Teachers College, right to enter into
agreement  for exchange professorship,
p.M. 1855, No. 13.

Teacher employed at salaxry above mini-
muam prescrived, right to annual incre-
ment, F.O. 1955, No. 1.

Teacher's service under emergency certifi-
cate a8 affecting position on salary sched-
ule, F.O. 1854, No. 26.
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Deportment of Health—

Besauly Cullure Board, suthority to make
Tules and regulntions controlling fees 1o
he charged for servicgs rendered by beputy
culture schools, P.M. 195, Ne. 12

Buarber Examiners, doard of, constilutes a
coverage group under Federal Soclal Ge-
curity Aci, P.M. 1954, No. 21,

Erplovees of deparbment, Jeaves ol absence
for personnel iralnlng program, P.M. 1954,
Ne. 14

Fermit for sewer meiIn  throvgh municl-
palities o disposa) pianl In fourth munlcl-
ipality, jurisdiction, F.O. 1954, Neo. 10,

Liepartmenl! of Hlghway—

Highway engineer and employees, engaglng
in oulside employment; highway commis-
sloner, power to adopt tulcs and reguia-
Lions cavering administration of depart-
ment 2od employees P.M. 1955, No. 3.

Set-offl for llability of deparitment in favor
of another department of the State, P.M.
1954, No. 19.

Depariment of Institulions and Agencles—
Board of Child WeWare, county's labllity
for cost of home life aasistance, F.O. 1855,
No. 1Z. )

Department of Labor—
Baked goods manufactured oul of stale:
sleanliness requirements of vehicles trens-
porting same, FP.M. 1851, No. T.

Director, Division ef Empioyment Secutily,
righl to abate penn)iy assessments, P.M.
1955, No. 22.

Employment office operalions, authorily (o
lepse property for, F.O. 1654, No. 14,

Saturday consideréd a$ Sundey, reguiring
{i#ng of papers on Monoay, P.O. 1955,
No. 34.

Unemployment venellls; duly Lo pay unem-
ployment Insurence conlribullons op sup-
plenental benellts uader plen; right Lo
recelve simultaoeously with ynemployment
ecompznsation, P.O. 1955, No. 39,

fepartment of State—

Bgard of Examiners of Quhihalmic Dispeas-
ers, lerm of mewvber, P.M. 1834, No. 17.

" County Clerks and Surrogates, beglnning
amd ending dates of lerms af offigce, F.O.
1955, No. 44.

Sheriff, beginning and ending dales of term
of office P.M. 1855 No. 28

Trusl companies, incerporatlon of wunder
general cerporation laws, P .M. 1955 No.
20

Department of Treasury—

Delegation of duly by Siate Treasurer for
determining valldily of repayment claims,
F.0. 1955 No. 4.

Deposit of State funds In interssl-bearing
bank accounts regarded as invesiment,
P.M, -1854, No, 6.

Depositories for various Siate funds, selec-
tion by Treasurer; Investment of varjous
State fands, suthority vested in Direetor,
Division of Investment, F.O. 1954, No. Jé6.

Escheats, deduction ¢f pro rata share of
counsel fees from claim for repaymenl,
F.O. 1954, No. 21.

Inheritance tax relurns, power Lo promulgate
regulalions fer filing of returns by certaim
persons, F.O. 19%5, No. 18,

Interstate Sanliallon Commission, fiseal con-
wrol by Treasury -Departmen(, F.O. 1955
No. 40.

Muntcipalities, aulhority to lnvest In thelc
ewn bonds, F.O. 1955, No. 371

South Jersey Port Commission, [(lscal con-
trol by Treasury Department, P.0. 1555,
No. 40.

Slate Disabllity Benéfits Fund, proper pro-
cedure for purchases and sales of invest-
ments of said fund, P.O. 1884, No. 13.
Siale Pension Fund systems, delegaiion of
discretionary duly, P.M. 1855, No. 12.
Tax exemplion of veteran Improving vacanl

property, F.O. 1854, No. 20.

Veterans' Loan Acl, recapture af portion of
fung for current purposes of the General
Treasury, P.M. 1954, Na. 15,

Whelher State cah become 2 memiber of and
have on Interest in a rnutual insuranee
company, P.M. 1855, No. 4.

D
Diserbninalion—
See Clvil Rights gengrally, this index.
Divislen of Alcoholic Beverage Conlro)l—

ABC Officers’ Pension FPund, purchase of
past service credit by rnembers, F.O. 1954,
No. 15,

Dlvislon of Budgel and Accounling—

Escheal, determination of amount of clatm
for repayment and dedoction of [ees, P.C.
1954, No. 21

Fiscal control over Scuth Jersey FPort Com-
mlssion and Inlerstate Sanitatian Cara-
misslen, F.O. 1955, NMo. 40.

Division of Employment Securlty—

Autherily to lease propecly for emmloymenc
offlce operations vested fin Divisian of
Purchase and Properls, F.O. 1854, Neo. 14.

Depostlories Jor—Unemployment Compensa-
tion Fund, Stale Disability Benefits Fund,
Unemployment Compensatlon Adminisira-
tion Fund, Unemployment Compensation
Auxillary Fund—selection vested in Treas-
urer; mvestment of funds—authority
vested In Director, Division of Tnvesiment,
F.O. 1954, No. 1s.
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RIghlt of Director 1o akate penally assess-
ments against employer for (ailure Lo sup-
ply data or fooward contributlons, P.M.
1955, No. 22.

Set-off for liability of one¢ depariment fn

faver of another department of the State,
P.M. 1954, No. 19.

Stale Disability Beneljls Fund, aulhority Lo
delermine amounts avaflable for [nvest-
ment vesled In Director, Divislon of In-
vestmenl, F.O. 1954, No. 13,

Diviston of Investmenl—

Deposit wi State funds In Intersst-bearing
bank atcounts regarded as investment.
P.A. 1954, Neo. &.

Jurtlsdiction over Unsatlsfied Claim  and
Judgment Pund, FP.O. 1954, Na. 4.

Responsthllity ef Divislon Over certaln ds-
seds in account af Trustees for Support
of Public Schvools, F.O. 1954, Na. 2.

Stale Disablilly Benedits Pund. proper pro-
eedure for purchases and sales of Invesi-
ments of said fund, F.O. 1954, No. 13.

Various funds in Division of Emwployment
Security, responstbility of Division of In-
vestment F.O. 1954, No. 16.

Dlvision of Motor Vehlcles—

Branch agonclas, dealers, operation under
original Meense at different addresses.
P.O. 1954, No. 9.

Drunken driving ecenviclion fin  another
state, P'M. 1955, No. 10.

Porelgn slate, reciproclty arrangement as to
moter vehleles properly registered, P.M.
1855, No. 3.

Motor Veblele agenls and empleyees, appll-
cation ol Federal Scoclel Securlty Act, P.M.
1954, No. 21.

Motar Vehicle contrel pf highways, sheriis's
rower (o spoeint speclal depnlies, P.O.
1859, No. 23.

“No through strset’” ordinance prooposed by
a municlpality without ieglislative sanc-
tion, F.0O. 1955, No. 5.

Notlee requlred by registered or certifted
mall, as compliance, F:O. 1953, Wo. 3.
Penalties for overloading and overwelght
vylolatlons oceurring priosr to amendment

of law, F.C. 1955, No. 27. ’

Renewal or restoration of driving priviieges
before . judgment debtor has repeld in
fuil claim under Unsatisfied Claim  and
Judgment Pund, F.O. 1955, No. 08

Stolen vehicle, claim of owner against Un-
“satistied Claym and Judgment Fund based
on damage while, vehicle operated by
thief, P.M. 1955, No. 21 77

Division of Purchase and Property—

Bids. State prinling contracts, exclusion of
non-union printers {rom biddlng, P.M.
984, No. 18

Conslruclion of State hospleal, error of bid-
der on, P.M. 1055, No. L8

Delegation of duty by Director to buyer,
P.M. 1854, No. 2. '
Division of Employmenl Securlly, authorily
lo lease property for employment office
operations vested tn Diviston of Purchase

and Property, F.O. 185, No. 4.
Porlormance bond, suihority of Director lo
securs  per{ormance boad for buildlng
canstructlon at Rulgers Uuiversity, to pay
prémiam, ete., F.0. 1954, No. L.

Whether State can become a member of and
aave an Interest In s -omulual insurance
compsny, .P.M. 1956, No. 4.

E

Exiuoalion—

S¢s Depariment of Educatlen, generaily,

this Index.
Elections—

Board of Canvassers; canvass and certifica-
tlon of resulis of mrunleipal electlon under
council-manager plan. F.O. 1985, No. 24

Electien Laws Study Commission, flsead
centrol by Jeglslative budget and finance
director, P.O. 1955, No. 40,

Reglsiration of incapacitated voter abt place
ol domiclle, P, 1955, No. 26.

Employees—

Appllcation of Federal Scclal Sscuclty Act
to employeas of County Ddstrlet Courts;
Counly Tax boards; Civll Gervles Convmls-
sien; Motor Vehfole Agents: Licensing
Agenls, Pish and Game; Board of Barber
Examiners; Board ¢f Besuly Cwimre Con-
irpl; Boarg of Bar Examiners; G&bade
Beard of Tax Appeals, P/M. 19534, Mo, ¥l

Campensation rating and inspaclion bureau
emplovees, ellglbiiity for sgelal security

. ¢overage and membership in Publle Em-
olovees” Retirement &System, F.O. 1955, No.
9.

Convlciion of crlme, clvli service emmiorae,
.M. 1955, No. 8.

Counsel to Sherill, appointment of, PM.

1954, No. 4.

Depuly Clerk of County District Court,
prior service credif under Public Em-
pioyoes' MReitrement System. PO 1555,
No. 43. )

County probation departments, county gnd

" suberlor courts, county prosecutors pnd
employees of, considered to be Shale om-
olovees, P.M, 1805, No. 27.



270 INDEX

Ermployees of -Department of Heslth, leaves
of absence [or personnel Lraining pro-
gram, F.M. 1954, No. 14,

Highway employees, engaging in oulside em~
ploeyment, P.M. 11955, No. 3.

Leaves of absence, credit towards retirement
for perlods covering time of jeaves of ab-
sence, F.O. 1955, No. 41.

Milltary secvice with Unlted States govern-
ment, to bLe credited for purposes of em-
ployvees' awards program, P.M. 1954, No.
10.

Municjpal employee, reinstatement of proba-
tonary poiiceman Lo eligible list atter
resignation, P.M. 1854, No. 8,

Reveation of certllicate of eliglbitity afler
appaintment; power of Clvil Service Com-
mission, IO, 1955, o, 10,

Rulgers University, employees ol. Tighls un-
der Publke Employees’ Retirenenl Syslem,
P.O. 1955, Neo. 140,

Siale Awards Program, award for proles-
sionel accompllshment prlor Le esiablish-
ment ¢f program, P.M. 1954, No, 11.

State Miuiila or New Jerser Natlonal Guard
personnel, orior service credi for time
spénl belore becoming State employees,
F.O. 185, No, 13.

State Militia or New Jersey Natlenal Guard
personnel, prior service credil in Public
Tmployeey' Retlrement Systern for tlme
spent In active militery service of Unlted
States, P.O. 1955, No. 32.

Trenton Junlor College, members of faculty
not State employees, .M. 1954, No. 13,

Velerans' housing projeel smplovees, appli-
catlon of Clvil Service Law, F.O. 1955,
No. 4.

Vateran Publle employee terminadlng em-
ployment after 20 years servige bul before
atislning age 60, P.M. 1955 No. 15.

Engineser—

Licensed professlonal englneérs and land
surveyors; allen declarallon of intention
Lo become citizen condition precsdent o
e llcensed P.M. 1854, No. 9.

Plans beasing seéa) of licensed englneer or
architect; acceptance by public offlelsls,
2.0, 1955 No. 25.

State Highway Englaeer, barred {rom en-
gaging In other gainful porsults, P.M.
1955, No. 3.

Townsh)p engineer. appointment wilhpu!l ad-
herence o civit service, O, 1555 No. 2.

Eschented Punds—

Attorneys, deducting ol nro rata share of
lees Trom clatm for repayment, P.O. 1854,
Ne. 3L

Delegntlon of dubty by $State Treasurer for
determuning valldily of repayment clalms,
F.C. 1955, No. 4.

13

Federal Social Securily Act—
See Socin) Sesurity, generally, thls index.

Federal— -
Beach ¢rosion prolect, state and municipal-
Ity, rleht Lo Federal funds, F.O. 1955,
No. 38

Federal Houslng Act, whether Ceunly Plan-
ning Board aualifies as & reglonal plan-
ning agency. P:M, 1955, No. 16.

Flremen—

Fire cnlel, persons eglighple for examination
for vosltlen P.Q. 1955, HNa. 5.

Power al governing bady ta sel miaimum
and maxmlum age [lmits, PO, 1955, Mo,
&,

Ranstatement ef {lreman relired for disa-
oy, P.C. 1354, No. 1.

Raylrement of persens under départmental
charges aond persons ladieted tor crime,
F.O. 1955 No. d8.

Rights of widew of fireman who continued
In employment beyond mandatoery retire-
ment age, F.O. 1955, No. 31.

Fish and Game Council—

Construction of termy '‘miles” under liggnse
to  Lake fsh within cerlain  miles of
coast llne, P.M. 1954, No. 20.

Pish and Game llceénsing agenks, applica-
tion of Federai Social Security Act, P.M.
1954, No. 21.

Relatlonshlp of Council with Department of
Congervation and Economic Develop~
ment, F.O. 1955 No. 45.

G

Governgr—
Appolnlive power, members of South Jersey
Port Cotnmission, P.M. 1955, Ne. 14,

Gamoling—
Limilation of proseculion, P.M. 1955, No. §.

H
Heallh-—-
See Depactment of Health, generally, this
index.

Highway Department—
See Department of Highway generally, thls
index.
Highwaye—
“Ne througn streel” ordlnance propased by
a municipality without legizlalive sanc-
tion, F.O. 1455, WNo. 5.
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Holldays—
Saturday considered a3 Sunday, fequising
tillng of papers an Manday, F.O. 1355,
Mo, J4.

Hospitals—

Hospilal Service Plan, whebher L may con-
tract with & foreign corporation, Health
Service, Ine., F.O. 1955, No. 133,

State Hospltal, error of bidder on construc-
struction, P.M. 1955, No. 18.

Houslng—

Federal Housing Act, whether County Plan-
ning Board qualifies as a Tegional plan-
mng agency under, P.M, 1955, No. 1§

Invesiment by banks ln ponds af local hous-
(ng autherity, R.O. 1554, No. 23.

Vewerans” Houslng Project emplayees, anoli-
catlon gf Clyll Service, FP.O. 1835 No 14

1

inhérilance Tax Burcaw—
Filing returns, power Lo regulate, F.O.
1935, No. 18.

nsurance—

Accident and Health beneflts, hospitallzatlon
penelils, Tempoerary Disabllity benefits, or
similar insurance polley Denefilts deducl-
thle from recovery under Unsatisfied Claim
and Judgment Fung, P.O. 1855, No. 16,

Issuance of group !lie insurance policy in
Rew Jersey Lo Ingsure payment of balance
remanlng unpaid at tlme of death on a
perlodle payment plan “mutual fund in-
vestment contract, F.O. 1955, Na, 1.

Life insurance beneflts not dedueiible from
‘recavery under Unsalisfled Claim and
Judgment Fund, F.Q, 1955, No. 36.

Teaation of annudly considerations, de-
ductinllity of considerations returned wn-
der provistons of annuaity goilcles, F.0O.
19%5, No. 22

Unsmuloyimenl compensatlon, duly to pay
msurance  contribulions under supple-
meniz) unemploymeni benefil plan, P.O.
1955, Nop. 18.

whether State can become a member of and
have an inkerest in a mualual insurance
company, P, 1955, No. 4.

Interstate Cooperatlon Comumission—
fiscal control by legislatlve budge! and
finange director, F.O. 1955 No. 40.
Inter-Goveramental Relatlions Commlssion—

Fiscal control, ieglslalive budget and finance

director, F.O. 1955, No. 40.
Tnterstate Senitatlon Commisston—

Fiscal contrgl by Tresaury Department,

F.O. 1955. No. 40.

Invesimenls—

Deposll of Sitate Tunds in interest-benaring
bank accouwats regarded as investment,
P.M. 1854, Mo, 6.

Investmend by banks in bonds of local hous-
ing authority, F.O. 1934, No. 23.

Slate Disabliily Benefits Fund; proper pro-
cedure for purcheses and szles of invest-
ments of said Jfund, F.O. 19%, Np. d3.

State funds; various funds in Dlivislon of
Employinent Sécurlty, responsibilily of Di-
vislon of Inveslment, F.O. 1934, Na. 14,

J

Juvenlle Dellnguency Study Commisslon—
Piscal control, leglslaiive budget and (inance
direcior, P.Q, 1935, No. 40,

L

Labor—
See Deparlmenl ¢I Labor and Industry,
generally, this Index.

Landlord and Tenonl—
Rent centrel, munletpal action required to
contlnue rent control. F.O. 1954, No. 24,

Law Enfortement Council—

Expiration of terms of oifice of members;
right Lo continue L5 actlvitlesy, make ex-
pendltures of funds, -and validity of its
acls, FO. 1956, Wo. 30,

Leases—
Agreement to lease or coantract fory mining
rights ln o Slate farest, P.M. 1855, No. 5.

Legal Advertising— -
Newspapers, quealifications for publishing of-
ficial documents, F.O 1955, No. 47.

Legislative Commission on Water Supply—
Fiscal conlrol, teglsislive mudgot and {i-
nance direclor, .0, 1855, No. 440.

Leglslatura—

Appoiniive poweY, members of Soulh Jersty
Port Commisgsion, P.M. 1895, No. 4.

Budgel and Finance Dlrecltor of Leglaia-
ture, Iiscm! conirol over: Eleclion Lawe
Study Commission: Advisory Commmlssion
on Lesser Offgnders; Commlission on In-
tersinle Cooperation; Cemmilsslon on State
Tax Pollcy: Stabe Beach Eroslon Commis-
sion; Commission on Narcotie Control;
New Jersey Metropolitan Rapld ‘Transit
Comunlssion; State Commission on Inter-
Governmenial ‘Relatlons; Juvenile Delln-
quency Sludy Conrmission; Legislative
Commission an Water Supply; and Com-
misslon to Study Sea Storm Dmmage,
F.. 1955, No. 440.
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““No through sireet’” ordinance proposed by
a municipality without legislative sanc-
tion, F.O. 1955, No 5

Power to delegate abatement of penalties,
P.M. 1955, No. 22.

Licenses—

Authority of Beauty Culture Board to make
rules and regulations controlllng fees to be
charged by beauty culture schools, P.M.
1954, No. 12,

Automobile dealers, branch agencies oper-
ated under original license, F.O. 19534,
No. 9.

License of vessel to take f{lsh ln waters of
Atlantic Ocean; meaning of word ‘'miles’”,
P.M. 1954, No. 20.

Motor vehicle, revocation of driver's license,
P.M. 1955, No. 10.

Power vessels on prlvately owned waters,
power to license and police, F.O. 1954,
No. 25.

Professional engineers and land surveyors,
citizenship or declaration of intentlon re-
quired for license, P.M. 1954, No. 9.

M

Military Service—

Discharge from draft, affecting right to be
treated as Veteran, ¥.O. 11955, No. 29.

Military Service with United States Govern-
ment to be credited for purposes of em-
ployees’ award program, P.M. 1954, No. 10.

Stale emplovee, clalm of for veteran's
status, P.M. 1855, No. .1,

State Militia or New Jersey Natlonal Guard
personnel, prior service credit in Public
Employees Retirement System for time
spent in active military service of the
United States, ¥.0. 1955, No. 32.

State Miltla or New Jersey National Guard
personne), prior service credit for time
spent before becoming State employees,
F.0. 1955, No. 13.

Veteran Public employee terminating em-
ployment. after 20 vears service but be-
fore attaining age 60, P.M. 1955, No. 15.

Motor Vehlicles—

See Division of Motor Vehicles, generally,

this index.
Municipaltties—

Appointment of employees without adher-
-ence to civil service law, on change to
council-manager form of government, F.O.
1855, No. 2. ’ ’

Beach erosion project, right to Federal

* funds, P.O. 1955, No. 38.

Building inspector, duty to' accept for fil-
“ing 'plans bearing seal of ljoensed archi-

tect or engineer, F.O. 19557 No. 25. )

Civil service, false response in application
for promotion, P.M. 1955, No. 6.

Fire Chief, persons eligible for examination
for position, F.O. 1955, No. 15.

Fireman, reinstatement of one retired on
disability, F.O. 1954, No. 7.

Firemen and patrolmen, power of governing
body to set minlmum and maximum age
limit, F.O. 1955, No. 6.

Highways, '‘no through street” ordinance
without legislative sanction, F.QO. 1955,
No. 5.

Jurisdliction of State Department of Health

over permit for sewer main through munici-
pralities to disposal plant in fourth munici-
pality, F.O. 1954, No. 10.

Municipal action required to continue rent
control, F.O. 1854, No. 24.

Municipal election, canvass and cortiflca-
tion of results by County Board of Elec-
tions acting as County Board of Can-
vassers, F.O. 1955, No. 24.

Municipal planning board, jurisdiction of
school construction project, F.O. 1954,
No. 8.

Municipality’s right to obtain State’'s Jand
under tidewater for park, P.M. 1955,
No. 48.

Police and Firemen’s Pension Fund Com-
mission, right to pay subsidy in addition
to salaries of secretarfes, P.M. 1955, No.
9.

Reinstatement of probationary policeman to

cligible list after resignation, P.M. 1954,
No. 8.

Municipality’s right to invest in its own
bonds, F.O. 19535, No. 37.

Veterans housing project employees, appli-
cation of Civil Service Law, F.O. 1955,
No. 14.

Navigation—

Delaware Circle, riparian grants within,
F.O. 1954, No. 3.

Beach ecrosion project, state and municipal-
ity, Tight to Federal funds, P.O. 1955,
No 38.

Indian deed to land as objection to grant
of lands under water, F.O. 1955, No. 26.
Municipality's right to obtain grant of State

lands under tidewater, P.M. 1955, No. 19.

Officlals and employees of Department of
Conservation and Economic Development
vested with powers of magistrates, jur-
isdiction, F.O. 1954; No. 12. '

Power vessels on privately owned waters,
authority to license and police; F.O. 1954,
No. 25. Lo .

Sedge Island, deed, P.M. 1954, No. 16.

W
|
"

Narcotles—
Mandatory sentencing provision for second
or subsequent offender, P.M. 1955, No. 7.
Narcotic Conrol Commission, {iscal control
by legislative budget and finance direc-
g tor, F.O. 1955, No. 40.

New Jersey Metropolitan Rapid Transit
Commission-—
Fiscal control by legislatlve budget and fi-
nance director, F.O. 1955, No. 40.
Newspapers—
Legal qualifications for publishing officlal
- documents, F.O. 1955, No. 17.
i Nonresjdents—
; Motorists, reciprocity, P.M. 1955, No. 23.
Nurses—
School nurse employed without certificate,
: right to minimum salary for teachers,
! ~ P.O. 1955, No. 3.

(o]
‘Ophthalmic Dispensers and Ophthalmlc
! Techniclans—
: Board of, term of member, P.M. 1954, No.
i 1.
P
Pardon—

Limited pardon, restoration of suffrage

right, P.M. 1955, No. 6.
Patrolmen—

Power of governing body to set mini-
mum and maximum age limit, F.O. 1955,
No. 6. :

Reinstatement of one retired for disability,
F.0. 1954, No. 7.

Reinstatement of probationary policeman to
eligible lst after reslgnation, P.M. 1954,
No. 8.

Retirement of policemen under depart-
mental charges and bhose indicted for
crime, F.O. 1955, No. 18.

Pensions—

Alcoholic Beverage Enforcement Officers
Pension Fund, purchase of past service
credit by members, F.O. 1954, No. 15.

Compensation Rating end Inspection Bu-
reau employees, eligibility for Soclal Se-
curity coverage and membership in Pub-
lic ‘Employees Retirement System, F.O.
1955. No. 9. :

Discharge from draft, affecting right lo be
treated as veteran under Public @mployees
Retirement System, F.O. 1965, No. 20.

Free veteran's pension, affecting eligibility
for additional veteran’s. retirement un-
der Public. Bmployees Retirement System,
P.M. 1955, No. 1.
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Right to receive benefits from disability
retirement allowance and benefits under
Workmen's Compensation Act for same
injury, P.M. 1954. No. 3.

Btate Militla or New Jersey National Guard
personnel, prior service credit in Public
spent in actlve military service of the
F.0. 1955, No. 13.

State Militia or New Jersey Natlonal Guard
personnel, prior service credit for time
Employees Retirement System for time
spent before becomlng State employees,
United States, F.O 1855, No. 32.

State Pension Fund Systems, delegation of
discretionary duty; affixing of signatures
to vouchers by machine, P.M. 1955, No.
12.

Subrogalion of insurer paying funds taken
by a state employee who disappeared:
clatm of wife for accumulated deductions,
P.M. 1954, No. 5.

Trenton Junior College, members of fac-
ulty not State employees and not eligible
for pension under Veteran's pension law,
P.M. 1954, No. 13.

Veterans Pension Act—claim of county for
partial reimbursement for pension pald
County Judge, F.O. 18%4, No. 17T.

Veteran -public employee terminating em-
ployment after 20 years service but before
attatning aee 60, P.M. 1955, No. 15.

Planning and Development Council—

Officlals and employees of, Jurlsdiction,
F.O. 1954, No. 112.

Power vessels on privately owned waters,
authority to license and police, F.O. 1954,
No. 25. '

Relationship of Councll with Department of
‘Conservatlon and Econcmlc Development,
F.O. 1955, No. 45.

Printing—

Non-unfon printers, bidding on contracts for
printing, P.M. 1854,No. (18.

Public Employees’ Retirement Sysem—

Compensation Rating and Inspection Bu-
reau employees, eligibility for Social Se-
curity coverage and membership in Pub-
lic Employees Retirement System, F.O.
1955, No. 9. )

County probation departments, county and
superior court employees, considered to be
State employees, P.M. 1955, No. 27.

Death, absence presumption of, P.M. 1854,
No. 5.

Death benefits of members who die in serv-
fce; right of board to define “in service,”
F.0. 1955, No. 7.

Deputy Clerk, County District Court, prior
service credit under Public Employees Re-
tirement System, F.O. 1955, No. 43.



274 , INDEX

Discliarge {rom draft, what constitutes, F.O.
1955, No 29.

Free veteran's vension, affecting eligloility
for additional veteran’s retirement under
Public Employees Rellremepl System,
P M. 1955, No. L,

Leaves of absence, cred!t towards retire-
ment for periods covering tlme of leaves
of absence, F.O., 1955, No. 4.

Retirement of member of 60 or over but
unger age 70 F.Q. 1855, No. §.

Rutgers University veteran  employees,
rights under Public Employces Retirement
System, F.O. 1955, No. 20.

State Militia or New Jersey Nationat Guard
personnel, prior service credit belore be-
coming Stale emplovees, F.O. 1855, No. 13,

State Miitia or New Jersey Natlonal Guard
personnel, prilor service credit in Pudlie
Employees Retiremens System for tlme
spent in actlve military service of the
United States, P.O. 1855, No. 32,

waligity of Chapter 84, P.L. 1954, T.O. 1954,
No. 19.

Veteran, é&xcluding first and last day in
compuding service, PM. 1995, No. 2.

Veteran publlc employee terminatipg em-
ployment afler 20 years service but bHefore
attrining age 60, .M. 18%5, No. 16.

Withholding accidenisl disabilily retlre-
ment allowance while collecting workmen’s
compensation, P.M, 1955, No. 25,

Public Lands—

Agreement to lease or contract for mining

rights in a State forest P.M. 1955, No. 6.
Public Officials—

Limjtation on proseculjon, P.M, 1955, No. 8.

Plans bearlng seal of licensed architect or
engineer; acceptance by pudblic officials,
F.O. 1855, No. 25.

Saturday considered -as Sunday; filing aof
papers on Monday, F.O. 1955, No. 34.

Purchase and Eroperiy—
See Division of, gpenerally, this index.

R

Rent Canrol—

Municlpa) action required to continue rent

control, F.O. 1954, No. 24.
Riparian Grants—

Authority of Departragnt of Conservation
and Economlc Development to make ripar-
ian grants within 12 mile Delaware Cir-
cle; authority to ltcense ang charge for
dredging. FP.O. 1964, No. 3.

Deeds, Indian possession xighlt only; legal
title Lo lands under water is vested in
State, F.O. 1855, No. 26.

Deeds, title to lands under water, P.M. 1954.
No. 16.

Municipality’s right to obtiain State’'s land
wnder tidewster for park, P.M. 1955 No.
19.

&
Saturday—
Considered as Sunday, tequiring Ifiling of
papers on Monday, F.O. 1995, No. 34.
Schools—

Beauy Cullure schools, power of Beauty Cul-

ture Board to prescribe oharges for serv-
Ices rendered by Beauty Culture schools,
P.M. 1954, No. 12.

Contract lo accommodate pupils [rom an-
other school district requiring additionsa)
facilities, P.M. 1954, Nao, 3.

Municipal planning board, jurisdiction of
school construclion project, FP.O. 1954,
No. 8.

Private schools, discrimination, P.O. 4954,
No. 18.

Bchool distriet. change of board of cduca-
tlon from wppointed Lo elected one. F.O.
1954, No, 5.

&chool fund Investment resnonsibility, P.O.
1954, No. 2.

School janitor, not entitled to recesve dis-
ability retirement sllowancé and benefits
undexr Workmen’s Compensalion Act, P.M
1954, No. 3.

School nurse employed without certificate,
<ight to minimum salary for leschecs, F.O.
1955, No. 3.

Trenten Junfor Coltege (aculty, eligibility
for pensfon under veleran's pension law,
P.M. 1954, No, 13.

Secretary of State—

See Department of State, generatlly, Lthis in-
dex.

Shell Fisheries Councli—

Retlationship with Department of Conserva-
tlon and BEconomtc Development, F.O.
1056, No. 45.

Sherl{fs—

Counsel to Sheril{, appointinent of, P.M.
1954, No. 4.

Sherl{f's power tp appolnt spectal deputles
to conduct motor vehicle control of high-~
ways, P.O. 19556, No. 23.

Sheriff, term of office, .M. 1955, No. 28

Soclal Securlty Act—

Application of, to emplovees of. Counly Dis-
trict Courts; County Tax Boards: Civil
Service Commission: Motor Vehlcle Agents:
Cicenslng Agents, Dlvision of Flsh and
Game; Board of Barber Examiners; Board
of Beauty Culture Control; Board of Bsar
Examiners, and State Board of Tax Ap-
peals, P.M. 1954, No. 21.
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Compensation Rating gad Inspection Bu-
reau employees, eliglbility for social secur-
ity coverage and membership in Public
Emyployees Retiremenl System, F.O. 1955,
No. 9.

Politlcal subdivision; certifcation of for ex-
tension of hemeflts of Social Security Act,
F.O. 1854, No. 22.

S6uth Jersey Part Commisslon—
Appointment of members, P.M. 1955, No. 14.
Fiscal conlrol by Treasury Department,

F.O. 1955, No. 40.

Stale Boerd ol Tax Appeais—
Members of, properly coverable under
Federal Social Security Act, PM. 1954,
No. 21

State Employees—
See ¥mplovees, geners iy, this index.

State Employees’ Retliremen! System—
See Public Employees’ Retirement System,
generally, this index.

State Housmg Councli—

Relatlonship wlth Deparitment of Conser-
vatlon and Economic Development, F.O.
1956, No. 44.

Brate Teachers Colleges—

Right 1o enter into agreement for eéxchange

professorship, P.M. 1955, No. s13.

T

Taxalion—
Annuity considerations, deductibllity of
considerations returned under provisions
of annuitly policies, F.O. 1955, No. 22.

Commission on State Tax Policy, fisca)
control by leglslative budget and Sfinance
director, F.O. .1955, No. 40.

Computation of value of bank stock by
county board of taxatfon, F.O, 1955, No.
35.

Inheritance Tax returns, who may file;
power to promulgate regulatlons govern-
ing, F.O. 1955, No. 19.

Tax exempiion of veteran improving vacant
property, F.O. 1954, No. 20.

Whether appeal from assessments of fran-
chige and gross recelpts taxes suspends
a)) inlerest charges, P.M. 1955, No. il

Teschers—

See Department of Bducatlon, generally,

this index.

1Y

Unsatisfied Clalm and Judgment Fund—
Accident and Health beneiits, Hospitaliza-
tlon benetits, and Temporary Dlsapllity
benefits deductible from recovery under,
F.O. Ne. 16.

Husband and wife, notice of clatm of one
spouse in behalf of another; notlee of
claim by parent of !nfant child, P.M.
1955, No. 24.

Jurisdictlon of Divislon of Inyestwment over
the Unsatisfled Claym and Judgment
Pund, F.O, 1854, No. 4.

Life Insurance benefits not deductible from
recovery under sasd Fund, F.O. 1955, No.
36.

Notice of claim, nol recetved witnin 30 day
perlod, F.Q. 1955, No. 28.

Notice required by reglstered or certified
mall as compllance, F.O. 1955, No. 31,
Stolen vehicle, ctalm of owner againgt Fund
based on damage while wvehicle operated

by thiel, P.M. :18565, No. 21.

v

+ Veterans—

Disabled veterans, rlghts under Civll Serv.

jce, F.O. 1954, No., 1L,

Discharge [rom draft. affecting right to be

treated as veteran under Public Employees’
Retirement System, F.O. 19565, No. 29.

BExcluding f{irst and Jast day in compuling
service, P.M. 1955, No. 2.

FPree veteran’s ypenslon: sifecting ellglbility
for adoitional veileran’s retirement un-.
der Public Employees’ Retlrement Sys-
tem. P.M. 1955, No. L.

Rutgers Universlty, veteran employees of,
rights under Public Employees Retirement
System, ¥.0. 1956, No. 20.

Tax exemption of veteran lmproving vacantl
property, F.O. 1854, No. 20.

Trenton Juntor College, members af faculty
not State employees and not eligible for
ponslon under veterans' pension law,
P.M, 1554, Wo. 3.

Veleran employee terminaling employment
after 20 years service bul before attalalag
age 60, P.M. 1955, No. 14.

Vewerans’ Loan Act: recapiuce of parilon
of funds for current purposes of the Gen-
erg) Treasury, P.M. 19534, No. 16.

Veterans’ Pension Acl, claim of county for
relmbursement for penslon »ald 4 judge,
F.0. 1954, No. 17.

Veterans’ Bervices Council—

Relatjonshlp with Deparitment of Conserva-
tion snd Economic ‘Development, F.O.
1955, No. 45.

Voters—

Reglstration of incapaciteted voter at place
of resldence or domicile, P.M. 1855 No.
28.
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w

Waters—

Construction of term ‘‘miles” under license
to take within certain miles of coast line,
P.M. 1954, No. 20..

Legislative Commission on Water Supply,
fiscal control in legislative budget and
finance director,, F.O. 1955, No. 40.

Water Policy and Supply Council—

Relationship with Department of Conserva-
tion and Economic Development, F.O.
1855, No. 45.

INDEX

Widows—

Rights of widow of fireman who continued
in employment beyond mandatory cetire-
ment age, F.O. 1955, No. 21,

Workmen's Compensation—

Right to recelve benefits from disability
retirement allowance and benefits under
Workmen's Compensation Act for same
injury, P.M. 1954, No. 3.

Withohlding from State employee accident

or disability retirement allowance while
collecting workmen’s compensation, P.M.
1955, No. 25.





