State of Nem Jersey
| DEPARTMENT OF LAW AND PUBLIC SAFETY
OFFICE OF THE ATTORNEY GEMERAL DEBORAHT. PORITZ
ATTORNEY GENERAL

February 25, 1994

Dear

This letter is in regard to the inguiry which the Attorney General
directed into the allegations made by Trooper in the
discrimination appeal processing form which he filed with the Division of State
Police. Asynushnuldhaamﬂuﬁunmwﬂmmlﬂdﬂs&dﬁmper that.
the Department would investipate his allegations of past acts of racial
discrimination even though his appeal fell outside the time period preseribed by
MIAC 4A:7-3.3a) He was further informed that he would be apprised of the
results of this investipation. Since Trooper is now represented by you in his
fupmding EEQC complaint, we are writing to you rather than to Trooper

The Department has investigated Trooper various allegations.
This investigation incuded interviews wrth Troopar which extended ower
many weeks, Following these interviews in which he provided more detailed
information about his aﬂmﬂﬂns, the Department interviewed thal relevant
individuals who worked at the various stations to which he was assigned ™ We also
rivigéwind talevant documents and records,

1. In February of 1993, during the course of the investigation, in response
to Trooper concerns with respect to his existing assignment, his request to
transfer from the Newark Station to the Bloomfield Station was granted by the
Dhvision.
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All of the various allegations, except for one, were determined to be
gither unsubstantiated or unfounded. The investigation did reveal that certain
troopers were blowing their horne and keying their microphones in April of 1980
when Trooper gtopped 8 motorist while he was dressed in civilian clothes and
was operating an unmarked State Police vehicle. The Newark Station Commander
took specific action with respect to this incident and issued each trooper who was on
patrol at that Gme a wntten perfocmance notice and reminded each trooper about
the proper radio procedures. There is no substantive evidence, however, that race
was an issue in this incident,

In the course of determining that the remaining allegations were either
unsubstantiated or unfounded, sipnificant discrepancies were noted in Trooper
statements when they were compared to statements of others. In Fact,
supervisors and co-workers who were interviewed in the course of this investigation
stated that he never informed them that he was experiencing racial problems at his
first three duty assignments, nor were they independently aware of any such issues.
Further, Trooper has produced no documentation to substantiate his charpes.

The findings of this investigation are also relevant to the allegations
Trooper has made to the EEQC. We are in the process of reaponding to the
EEOC e various requests for information and by copy of this letter are providing the
regulta of our investigation to them,

e

Singerely yours,
T
1 o, -

" " Execufive Assistant Attorney General

.'-r B

APW-mns

ec:  Li. Colonel D.C. Trocchia, Acting Superintendent
Mary L. Cupo-Cruz, Legal Affairs Director
Valerie Holman, Affirmative Acton officer
Edward McCaffrey, Supervisory Investigator, EEOC
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DEPARTMENT OF LAW AND PUBLIC BAFETY
OFFICE OF THE ATTORNEY GENERAL

TO: Deborah T. Poritz

Attorney General ‘\i
FROM: Alexander P, Waugh, Jr. E""

Executive Assistant Attorney General
DATE: February 23, 1994
SUBJECT:

The above-captioned trooper is one of 12 black troopers who have filed
complaints with the EEOQOC charging varous forms of racial diserimination agmnst
the Division of State Police. Prior to the filing of his complaint with the EEQC,
Trooper filed a discrimination appeal processing form with the Division of
State Police Affirmative Action Officer. Since the appeal was filed outside of the
requisite time limitations, the Department did not handle this case within the
procedural framework of the dizscrimination appeal process. However, Trooper

was advised that his allegations of past acts of racial discrimination would be
investigated by the Office of the Attorney General and the Division of State Police.
He was further advised that he would be apprised of the results of the investigation
upon its conclusion,

The investigation revealed that all of Trooper VAroUs
allegations of racial discrimination were either unsubstantiated or unfiunded. One
allegation about certain troopers blowing their horns and keving their microphones
when Trooper stopped a motorist while he was dressed in civilian clothes and
was operating an unmarked State Police vehicle was substantiated; but the Newark
Station Commander took specific action with respect to this incident by igsuing each
trooper who was on patrol at that time a written performance notice and reminding
each tirooper about the proper radie procedures. There wag, however, no
substantive evidence that race was an issue in this incident. Since Trooper
has not yet been advised about these results, I am recommending that the attached
letter be sent to his attorney advising her of the results of the investigation. Bince
this matter was not handled as a Departmental discrimination appeal, it is not
necegsary for you to sign the letter of determination. Although this type of letter
could also come from Legal Affairs, because [ was Legal Affairs Director when

Departmental discrimination complaint and the EEQC complaints wera filed
and [ am familiar with this matter, I recommend that the attached letter be sent
under my signature.

| S "_'""I"_ =1
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Attorney General Poritz
February 16, 1994
Page 2

The underlying investigative reports have already been provided to
the EEOC in response to their requests for information, and this proposed letter
will also be provided to them. Please let me know whether this letter may be sent.

APW.

APW:mas
Attachment :
c Mary L. Cupo-Cruz, Legal Affairs Directo
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; State of New Jersey
' DEPARTMENT OF LAW AND PUBLIC SAFETY
DEBORAHT.PORITZ OFFICE OF THE ATTORNEY GENERAL JAMES J.CIANCIA
ATTORNEY GENERAL FIRSTASST.ATTORNEY GENERAL
MEMORANDUM
To: Capt. Juan Mattos
Division of State Police }/
From: Alexander P. Waugh, Jr.

Executive Assistant Attorney General
Date: November 22, 1994

Re: Training Bureau Lesson Plan

The purpose of this memorandum is to alert you to the
release of some discovery in a case involving State Police which
I believe has the potential for generating adverse publicity. A
number of criminal defendants in southern New Jersey are seeking
to defend their cases by alleging that they have been the victims
of racial profiling by the State Police. @ SDAG Jack Fahy is
handing the case as it relates to this issue. As part of the
discovery, the defendants have asked for copies of certain
diversity training materials wused at the State Police Training
Academy. It is my wunderstanding from Jack that some minority
troopers have claimed that they were taught derogatory things
about minorities, which prompted the request.

Attached are some excerpts from the documents which SDAG
Fahy believes are responsive to the request. While the lesson
plan is positive, taken as a whole, we | are concerned that some of
the excerpted language could be the focus of negative comment,
since there appears to be stereotyping. For example,
homosexuals, who are protected by the Law Against Discrimination,
are listed as the first group of “"deviant subcultures”. There is

~ /S-@ HUGHES JUSTICE COMPLEX «CN 080 « TRENTON, NJ 08625-0080 609-292-4925
% NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER
FAX 609-292-3508
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a statement that, because ‘"blacks value material goods", “blacks
‘ who are not able to purchase their own home put money into cars".
‘ There are other broad statements which I  believe  would

appropriately be viewed as stereotyping.

SDAG Fahy will be raising with Lt. Brennan whether these
materials are still in wuse. I think it is important that you
take a look at them and that corrective action be taken as soon
as possible I do mnot think the materials at issue should be
used without such a review having been completed.

c. SDAG Fahy
LT. Brennan
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DEPARTMENT OF LAW AND PUBLIC SAFETY
OFFICE OF THE ATTORNEY GENERAL

INTEROFFICE MEMORANDUM

To: Becky Taylor
Director of Communications \/

From: Alexander P. Waugh, Jr.
Executive Assistant Attorney General

Date: November 21, 1994

Re: State Police Profiling Case

The purpose of this memorandum is to alert you to the release of some
discovery in a case involving State Police which has the potential for generating
adverse publicity. A number of criminal defendants in southern New Jersey are
seeking to defend their cases by alleging that they have been the victims of racial
profiling by the State Police. SDAG Jack Fahy is handing the case as it relates to
this issue. As part of the discovery, the defendants have asked for copies of certain
diversity training materials used at the State Police. It is my understanding from
Jack that some minority troopers have claimed that they were taught derogatory
things about minorities, which prompted the request.

Attached are some excerpts from the documents which SDAG Fahy
believes are responsive to the request. While the lesson plan is positive, taken as a
whole, we are concerned that some of the excerpted language could be the focus of
negative comment, since there does appear to be some stereotyping. For example,
homosexuals, who are protected by the Law Against Discrimination, are listed as
the first group of "deviant subcultures”. There is a statement that, because "blacks
value material goods”, "blacks who are not able to purchase their own home put
money into cars”. Whether or not there is any reliable sociological research to
support this assertion, I strongly question its value in the context in which it is

used.
These documents have not yet been released, but they probably will be

in the next few days.

c. SDAG Fahy
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fxcwp + 1

2. HEAVY DRINKERS
* a. MEN: 21 TO 34 YEARS OLD
- -
- 1. WOMEN: 34 TO 49 YEARS OLD
g
3. RATES DRINKING AND HEAVY DRINKING DECREASE CONSIDERABLY
AMONG ELDERLY.
a. MAY BE CONSIDERABLE UNDERREPORTING OF DRINKING.

b. SURVIVAL RATE.

REGION AND RESIDENCE
1. ALL NATIONAL STUDIES INDICATE DRINKING INCREASES WITH THE
DEGREE.
a. NORTHEAST AND MIDDLE ATLANfIC STATES HAVE HIGHEST RATES
OF DRINKING AND HEAVf DRINKING.
b. THE SOUTH HAS THE LOWEST RATE OF DRINKING AND HEAVY
DRINKING.
c. THE WEST AND MIDWEST HAVE INTERMEDIATE RATE.
d. THERE IS MORE DRINKING AND HEAVY DRINKING IN URBAN AND
SUBURBAN THAN SMALL TOWNS, MORE DRINKING IN SMALL TOWNS

THAN RURAL AREAS.

SOCIAL CLASS

1. PROPORTION OF MEN AND WOMEN WHO DRINK AT ALL, AND TO SOME
EXTENT THE PROPORTION OF MEN WHO DRINK FREQUENTLY TENDS TO
BE HIGHER AMONG MIDDLE AND UPPER CLASS THAN AMONG LOWER‘
CLASS.

2. HEAVY DRINKERS AND ALCOHOLICS DISPROPORTIONATELY COME FROM

LOWER SOCIO-ECONOMIC STRATA.

RACE (WHITE/BLACK)

1. PERCENTAGE OF DRINKERS IS HIGHER AMONG WHITE POPULATION.
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2. PROBLEM OR HEAVY DRINKERS IS ABOUT THE SAME.

G. RELIGION

;:?;ﬁ?ba PROPORTION OF DRINKERS OF TOTAL POPULATION

a. JEWISH
* b, CATHOLIC

c. LUTHERN
d.. EPISCOPALIAN

2. RELATIVELY FEW DRINKERS
a. PROTESTANTS
b. BAPTISTS
c. MORMANS

3. HEAVY DRINKERS AND ALCOHOLICS
a. LOW PERCENTAGE - JEWISH

b. HIGH PERCENTAGE - CATHOLICS

H. ETHNICITY
1. HIGH RATES OF DRINKERS AND DRINKING PROBLEMS:
a. IRISH - AMERICANS
b. PEOPLE OF LATIN AMERICAN ORIGIN
2. ITALIAN AMERICANS DRINK FREQUENTLY AND HEAVILY BUT APPARENTLY

HAVE LITTLE ALCOHOLISM.

ITI. ALCOHOL AND THE POLICE OFFICER

A. THE FACTORS THAT LEAD TO HIGH STRESS FOR THE POLICE OFFICER ARE
THE SAME AS THOSE THAT LEAD TO ALCOHOLISM.
1. SHIFT WORK

2. NEED TO SUPRESS EMOTIONS
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Excerpt 7

PAGE 7

SOME~ CULTURAL DIFFERENCES PRESENT  HANDICAPS  TO
INTERACTIONS BETWEEN THOSE OF DIFFERENT CULTURES.
SOME CULTURAL DIFFERENCES PRODUCE ECONOMIC HANDICAPS AS
WELL.
NOT POSSIBLE TO UNDERSTAND THE ACTIONS OF AN INDIVIDUAL
OUTSIDE THEIR CULTURAL SYSTEM.
INCOMBANT TO FAMILIZE WITH DIFFERENT CULTURES, HISPANIC
CULTURE TO BE ANALYZED.
1. HISPANIC CULTURE
a. INCLUSIVE OF COLUMBIANS, CUBANS, MEXICANS, PAN
AMERICANS AND PUERTO RICANS.
b. SECOND LARGEST MINORITY GROUP
c. VALUE DIGNITY AND RESPECT
(1) EVERY HISPANIC HAS WORTH AS AN INDIVIDUAL,
WHATEVER THEIR SOCIAL STANDING, MATERIAL
THINGS ARE NOT THAT IMPORTANT.
(2) CULTURAL VALUE MAY WORK AGAINST THE
HISPANIC IN AMERICAN SOCIETY.
(a) RESPECT MORE CLOSELY LINKED wITH
ACHIEVEMENT, MATERIAL POSSESSIONS.
d. FAMILY STRUCTURE
(1) EXTENDED FAMILY VERY IMPORTANT.
(2) TRADITIONALLY MALE DOMINATED CULTURE,
FATHER IS AN ALMOST ABSOLUTE AUTHORITY

FIGURE.
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PAGE 8

- = (a) WIFE CAN BE SUBSERVIENT.

(3) GET MARIED AT ANY EARLY AGE.

(4) LARGE FAMILIES ARE THE RULE, ECONOMIC
HINDRANCE IN AMERICAN CULTURE.

(a) COMFORTABLE IN SHARING SPACE.

(b) SPECIAL PROXIMITY - TEND TO GET CLOSE
WHEN SPEAKING.

(c) USE OF HAND GESTURES AND TOUCHING
BEHAVIOR.

(5) HISPANIC COMMUNITY PLACES HIGH VALUE ON
CLOSE, WARM PERSONAL RELATIONSHIPS.

(a) TOO PROFESSIONAL, TOO ALOOF OF AN
APPROACH CAN CAUSE PROBLEM.

(6) HISPANIC CULTURE HAS HIGH RESPECT FOR LAW
AND LAW ENFORCEMENT.

(a) FOR EXAMPLE CUBAN CULTURE SEE POLICE
AS GUARANTEEING FREEDOM.

(7) HISPANIC CULTURE TENDS TO FORM INTO ETHNIZ
ENCLAVES, TENDS TO WORK AGAINST THEM N
AMERICAN CULTURE.

(a) PRESERVE CULTURE
(b) PRESERVE EXTENDED FAMILY CONCEPT
(c) PRESERVE LANGUAGE
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PAGE 9

- = (8) STRONG RELIGIOUS BACKGROUND

(a) PREDOMINANT RELIGION - CATHOLICISM

(b) WILL SEEK A PRIEST RATHER THAN AVAIL
THEMSELVES OF SOCIAL SERVICE AGENCIES.

(9) STRONG GROUP IDENTIFICATION WITH HISPANIC

COMMUNITY.

(a) OFFENSIVE TO CALL A PUERTO RICAN A
CUBAN AND VICE VERSA.
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' Excenp 3

4. PUERTO RICANS

‘ 5. JAMACANS

- =
-

.
III. RACIAL GROUPS
A. DEFINED: A SUBGROUP OF THE HUMAN SPECIES CHARACTERIZED BY
PHYSICAL DIFFERENCES WHICH RESULT FROM INHERITED BIOLOGICAL

CHARACTERISTICS.

B. TYPES OF RACIAL GROUPS
1. CAUCASOID (WHITES)
2. NEGROID (BLACKS)

3. MONGOLOID (ORIENTALS, ESKIMOS, NORTH AMERICAN INDIANS).

IV. POLICE STEREOTYPICAL VIEW OF MINORITIES

A. WARY OF MINORITY PEOPLE.

B. BELIEVE MINORITIES ARE MORE LIKELY TO BE INVOLVED IN CRIMINAL

ACTIVITIES.

1. CHINESE AMERICANS MORE LIKELY TO BE INVOLVED IN CRIMES OF
GAMBLING.

2. TITALIAN AMERICANS MORE LIKELY TO BE INVOLVED IN ORGANIZED
CRIME.

3. BLACK AMERICANS ARE MORE LIKELY TO BE INVOLVED IN CRIMES
OF VIOLENCE.

4. SPANISH SPEAKING AMERICANS ARE MORE LIKELY TO BE INVOLVED

IN FIGHTS OR TAUNTING OFFICERS.

C. GREATER DEGREE OF HOSTILITY DIRECTED TOWARD POLICE.
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V. MINORITY STEREOTYPICAL VIEWS OF POLICE

A.

B.

C.

ARE MHEH MORE CRITICAL OF POLICE ACTIONS.

MORE WILLING TO SEE RACIAL SLIGHTS IN POLICE ACTIONS.

FEEL MORE SUBJECT TO MISTREATMENT, HARASSMENT, AND BRUTALITY.
1. PHILADELPHIA STUDY REVEALED
a. 277% OF POPULATION MINORITY.

b. 63% OF ALL COMPLAINTS AGAINST POLICE MINORITY GENERATED.

POLICE ARE SYMBOLIC, STAND FOR THE POWER AND AUTHORITY OF THE

MAJORITY, VISIBLE SIGNS OF MAJORITY DOMINATED.

Difficult to work
closely or cooper-

POLICE PERCEIVED IN THE PUNISHMENT BUSINESS. . — e g vaene
POLICE ARE A "BLUE MINORITY." Stereotypes are
N “—~-~___ easiest to form

against groups that
are readily identifiable
by their uniform & dutie

VI. ETHNIC AND RACIAL CULTURES

A,

NOT ALL CULTURAL DIFFERENCES PRODUCE CONFLICT.

SOME CULTURAL DIFFERENCES PRESENT HANDICAPS TO INTERACTIONS

BETWEEN THOSE OF DIFFERENT CULTURES.

DIFFERING CULTURES, ATTITUDES AND VALUES
1. BLACK AMERICANS
a. BLACKS VALUE THEIR FAMILIES.
(1) SOME SCHOLARS SAY THEY HAVE STRONGER KINSHIP BONDS
THAN WHITES.
(2) MOST IMPORTANT ELEMENT OF HIS ATTITUDE TOWARD THE

FAMILY IS THE PROTECTIVENESS OF FAMILY MEMBERS

Domestic Disputes

OAG 006353

TOWARD CHILDREN AND EACH OTHER.
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(3) ARE CHARACTERIZED BY EXTENDED FAMILY STRUCTURES

Familial relationships

need not be blood.

B.
1. BLACK CHURCHES SERVE THEIR COMMUNITIES IN MORE THAN SIMPLY
RELIGIOUS WAYS.
a. SERVE SOCIAL AND WELFARE NEEDS.
C. BLACKS VALUE MATERIAL GOODS AS WELL.
N
> 1. BLACKS WHO ARE NOT ABLE TO PURCHASE THEIR OWN HOME PUT
[P
o0 SN MONEY INTO CARS
e &C; ,;56 .
SR N
gﬁﬁiéﬁtpglﬁp¢9ia a. CARS IMPORTANT - SHOW INDIVIDUAL'S STYLE .AND
DO "@9 o>
RSN PERSONALITY, JUST AS HOME WOULD. o 0
R ep iy, %p
o )(/g <'(~(C@’.
D. BLACK CULTURE LACKS GENERAL EYE CONTACT CUSTOM. 6%,
o, 7 e,
) Ve
1. BLACKS SHOW DEFERENCE TO SUPERIORS BY LOWERING THEIR GAZE. « v, %,
So, ke
‘39' <
2. X SPANISH AND LATIN CULTURES G,
a. VALUE DIGNITY AND RESPECT
(vwgifgpz“' (1) EVERY PUERTO RICAN HAS WORTH AS AN INDIVIDUAL,
308 ¥ a0 20
soif;o%*° WHATEVER HIS SOCIAL STANDING.
20
b. CULTURAL VALUE MAY WORK THE WRONG WAY IN AMERICAN
SOCIETY IN CERTAIN SITUATIONS.
(1) AMERICAN SOCIETY RESPECT IS MORE CLOSELY LINKED
s WITH ACHIEVEMENT AND ESTEEM, ONE MUST EARN RESPECT
C
A
**ﬁ» BEFORE IT IS GIVEN.
Qo5 g5°”
W' c. PUERTO RICANS TEND TO HAVE LARGE FAMILIES
ae
100
(1) FROM 1980 CENSUS, BLACKS COMPRISE 12% OF POPULATION,
3
R ‘\“2
0" ,°°:f yar ¥ LARGEST MINORITY IN U.S.
ove . ‘3‘\.0 . e
mﬁ‘fw s*":&m s®
go® ¢ ®
,{o\)(\% 3\.3
W 14 9
37 3.1
S
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(a) HOWEVER, MANY DEMOGRAPHERS FEEL BY YEAR 1990-2000
’ SPANISH SPEAKING PEOPLE WILL CONSTITUTE LARGEST

) Il MINORITY GROUP.
(2) LARGE FAMILIES ECONOMIC HINDERANCE IN AMERICAN SOCIETY.

(3) NOT UNCOMFORTABLE IN SHARING SPACE, TEND TO GET

Louder

CLOSER WHEN SPEAKING.
(4) USE OF HANDS TO EXPRESS THEMSELVES.

) d. FATHER IS AN ALMOST ABSOLUTE AUTHORITY FIGURE IN THE
Important during
domestic.

FAMILY STRUCTURE.

. . SPANISH SPEAKING PERSONS PLACE HIGH VALUE ON CLOSE, WARM,
Cool crisp efficiency
impersonal tend to

offend -not professional PERSONAL RELATIONSHIPS.

f. CULTURES ENGAGE IN MORE TOUCHING BEHAVIOR THAN AMERICANS

USUALLY DO.

(1) LATINS, MIDDLE EASTERNERS, EASTERN EUROPEANS,

AVOIDANCE IN TOUCHING.

BRITISH, ORIENTALS, EAST INDIAS, AMERICAN INDIANS.

SP 127495
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Excent o

EXPLANATION:
-
I. DEVIANQE
A. DEFINED: BEHAVIOR THAT DOES NOT CONFORM TO THE NORMS OF SOCIETY.
B. DEVIANT SUBCULTURES

1.

2.

HOMOSEXUALS
NARCOTIC ADDICTS
PROSTITUTES
YOUTH GANGS

MAFIa

II. EVOLUTION OF SOCIETAL VIEWS ON THE CAUSES OF DEVIANCE

A.

©
Ny B.

OAG 006356

EARLIEST THEORY - RELIGIOUS VIEWPOINT

1.

DEVIANT POSSESSED BY THE DEVIL.

19TH CENTURY - LOMBROSO'S THEORY

1.

CRIMINALS ARE EVOLUTIONARY THROWBACKS, BIOLOGICALLY LESS
ADVANCED.

BIOLOGICAL STATE MANIFESTED IN A VARIETY OF PHYSICAL OR
ANATOMICAL CHARACTERISTICS.

ATTEMPT TO LINK OBSERVABLE PHYSICAL CHARACTERISTICS WITH

CRIMINAL BEHAVIOR.

1949 - WILLIAM SHELDON'S SOMATOTYPES THEORY

1.

BODY TYPE COULD BE LINKED TO CRIMINAL INTENT.
a. THREE BODY TYPES

(1) MESOMORPH (MUSCULAR)
(2) EKTOMORPH (SLENDER)
(3) ENDOMORPH (HEAVY)

| e - et o e -
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DEPARTMENT OF LAW AND PUBLIC SAFETY
OFFICE OF THE ATTORNEY GENERAL

INTEROFFICE MEMORANDUM

To: Fred DeVesa
Acting Attorney General

From: Alexander P. Waugh, Jr.(kﬁ%g(
Executive Assistant Attorney General

Date: August 30, 1993

Subject: STATE POLICE PROFILING

As you know, I met with the State Police Troop
Commanders earlier this month to discuss the issues of hostile
work environments and racial profiling. During the discussion of
profiling, reference was made to a Florida case which was said to
uphold profiling. Based on research done by DAG Olgiati, it
would appear that the case referred to is Cresswell v. State of
Florida 564 So. 2d 480 (Fla. 1990), which is essentially a
search and seizure case addressing the issue of when a profile
can be used by a police officer to form articulable suspicion
justifying brief investigatory detention after conclusion of a
legitimate traffic stop on the highways. This case does not deal
with the issue of racial profiling. As Major Stith correctly
pointed out at the meeting, the issue in the Florida case
concerns what action is appropriate after the stop is made, not
what profiles can be used in justifying the initial stop.

It occurs to me that it might be useful to have some
further thought given to the issue of profiling, perhaps even

leading up to the promulgation of some guidelines. I believe
that State Police would benefit from some further advice in this
area. Perhaps a working group of some sort could be formed

involving some State Police members and some deputies from
Criminal Justice, with Legal Affairs involvement if deemed
appropriate. :

APW:pat
attachs.
c. Assistant Attorney General Bozza
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DEPARTMENT OF LAW AND PUBLIC SAFETY
OFFICE OF THE ATTORNEY GENERAL

INTEROFFICE MEMORANDUM

To: Major D. Trocchia

Acting Deputy Superintendent
Division of State Police )//

From: Alexander P. Waugh, Jr.
Counsel to the Attorney General
Legal Affairs Director

Date: August 25, 1993 i

Subject: E L P T OPPOR ITY
MMITTEE

I have reviewed the draft Operations Instruction and
the proposed questionnaire. I have some recommendations to make
in addition to the comments contained in handwriting on the
drafts.

As I indicated during my meeting with the Troop
Commanders on August 24th, it is important for an employer to
make its policies with respect to equal employment opportunities
and hostile work environments known to its workforce and to
provide a meaningful opportunity to employees who believe
themselves to be the victims of inappropriate action to seek
redress from the employer. It is also desirable for an employer
to take steps to keep itself apprised of what is going on in the
workforce, so that appropriate remedial action can be taken. I
believe that the proposal contained in the draft Operations
Instruction is consistent with these goals and will enhance the
Division’s ability to respond to generalized complaints of
discrimination in the workplace. Of course, to be truly
effective, the Committee must take its work seriously and make
sure that there is follow through on its recommendations. A
failure to follow through on findings of the need for improvement
could become a liability.

I have suggested that members and employees be given
the opportunity to submit their responses to the questionnaire in
an anonymous fashion. Especially given the fact that the
Committee is composed solely of officers, I think it important to
make it clear that those who might be concerned, for various
reasons, about bringing their concerns to the attention of the
Committee in a face to face meeting may, nevertheless, make their
concerns known in a less formal manner. I also believe it should
be made clear that those wishing to bring a formal complaint,
which would be subject to investigation and specific

SP 127498

OAG 006358



Page Two
August 25, 1993

remediation through either the discrimination appeal process or
the Department’s hostile workplace policy, must be referred to
the Affirmative Action Officer for the filing of a formal
complaint. I believe it is important to distinguish the formal
complaint process from the work of the Committee. The Committee
process is not intended to address individual wrongs, but rather
to "take the pulse" of the organization and to propose any
necessary division-wide remedial action.

Finally, I would again suggest that consideration be
given to putting an NCO and trooper on the Committee. It would
seem appropriate for the Committee to have, the benefit of views
of the lower ranks during the process of its deliberations. 1In
addition, this might provide the opportunity for having another
minority and a female represented on the Committee.

With respect to the troopers who are complainants before
the EEOC, I suggest that they be given the opportunity to either
appear before the Committee or respond anonymously. No member,
whether a complainant or not, should be compelled to appear
before the Committee.

Please let me know if you have any questions with

respect to any of my comments. I would appreciate the
opportunity to review the final draft briefly, prior to its
implementation.

A.P.W.
APW:pat
attach.

c. Acting Attorney General DeVesa
SDAG Cupo-Cruz

SP 127499
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EFFECTIVE DATE NUMBER

SUBJECT
RACE RELATIONS AND EQUAL
’ ) |g,‘/mud OPPORTUNITY COMMITTEE
s.r. 439 (REV. 7-03)

REFERENCE RESCINDS O.P.1. NUMBER

S.0.P. C46, C59 L090
I. AUTHORITY: :
Eplogmems™

A Race Relations and Equal Opportunity Committee is hereby established within the
Division of State Police by authority vested in the Superintendent.

II. PURPOSE:
G lqwuf‘

A. The Race Relations and Equal:Opportunity Committee is responsible for
monitoring the Division’s compliance with State and Federal statutes, rules and
regulations, Executive Orders and guidelines, as they relate to, but not limited

caual mafﬁrmanve action, hostile work environment and s’g\xdgial discrimination in all
val eunploy hases of employment. -
aagorionk, -y ploy pud gt

B. To monitor comhance thh

the D1v1s1on s policies reardm but not hmlted

S
C. To provide a confidential forum for enlisted personnel to detail perceptions and / éy‘b

experiences, regarding but not limited to, race Telations;,equal—employment R
opportunities;-and-hestite-free-work-envirenment-issues. ‘

D. To report all findings and recommendations to the Superintendent in the form of
a confidential fact-finding report.

III. MECHANICS:

A. The Race Relations and Equal Opportunity Committee is to be comprised of the
following members appointed by the Superintendent:

1. Major D. C. Trocchia, Acting Deputy Superintendent, shall serve as
Chairman,

2. Major V. Littles, Division Staff Section Supervisor.

| S e -
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3.  Capt. W. Coblentz, Acting Intelligence Section Supervisor.
4.  Capt. J. Mattos, Affirmative Action Officer.

5. Lt S. Maggio, Deputy Troop *D" Commander.
Assuted Ly “ﬁ 'C%G-\ OAM\&(K‘ Frww 'HAQ_OH“'@ of ‘Kia Aﬁém«@ Somanal

B. General Guidelines:

1. To provide a confidential forum for enlisted personnel to freely articulate ,;s’
perceptions and experiences regarding, but not limited to, race-relations;- w

equal opportunitics;-amd—ostile freeenvironment—issues without the fear L
'IS/

of any reprisal.

2. To review any and all disclosed allegations of racism, prejudice, or a
hostile work environment.

3. To prepare a confidential ~fact—finding report to the Superintendent
detailing the committee’s findings and recommendations.

C. Member’s Request for Appearance:

1. In the event a member desires to appear before the Committee, the

member shall submit a request,,.m—ehmmelrs? to the Deputy
Superintendent’s Office. elivecty

2.  The Deputy Superintendent will, upon receipt of a member’s request,
schedule the member to appear before the committee. Division's
operational needs will be considered when scheduling a member’s

appearance.

3. All information disclosed to the committee will be completely confidential
and will not to be made part of any member’s personnel file.

4.  The committee shall meet at the discrétion of the Deputy Superintendent
or as directed by the Superintendent.

BY ORDER OF THE SUPERINTENDENT

D. C. Trocchia, Major
Acting Deputy Superintendent
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T NEW JERSEY STATE POLICE
RACE RELATIONS / EQUAL EMPLOYMENT OPPORTUNITY COMMITTEE

QUESTIONNAIRE

TROOP: STATION: DATE: TIME:
FULL NAME: RANK or TITLE: - BADGE NUMBER: __ _ _
UNIT CODE: _ _ _ _ YEARS OF SERVICE: ___ CLASS: SEX: ___ RACE:
v — foxom
Ty : . )
. ?; The purposd of the Race Ifelatwns / Equal E.'n.tp'loymnt Opportunity .Commzttee isto
§ 3% provide a for enlisted, sworn and civilian members of the Division of State | vce
N §;; Police to detail perceptions and aper.ienca concemin.g r ions; foune plicag,
Je 2 eWWanW«W Our mission is to o« I A
q’lj ] -’_mwhat positive steps have been taken,.or ean be taken to assure compliance o} tue oI
3 f with the Division's policies. We wish to make clear at the beginning of each interview
s9 that the information received is given freely, voluntarily and without fear of
Ia retribution.\ Once the individual provides us with data, that information will be
:)l"' x collated and transformed into a report. The demanding task of interviewing personnel,
A reporting the information, analyzing the findings and consulting with competent legal
authority will conclude with the offering of recommendations to the Superintendent.
\ y,
L f};e;(wv&eb be SUbWLMj‘L‘n &»»Aikmwl;&ubﬂ wWug 8 fle feorumial WS lownts
Are you familiar with the Division of State Police policy against discrimination, harassment and hostile fw‘?"’
environment in the work place? e Duwisum o
\F 4he wchw ldual ot ot At
O Yes . So des vees . wakue Aekat
offucer for Haat

0O No
2. If you are familiar with the policy, how and approximately when was this information conveyed to you? (urpse.

3. Have you been subjected to any acts by any member of this division in violation of this policy? If yes, please
provide description of incident.

O Yes -
- 0O Neo
4. Have you ever witnessed any acts in violation of this policy? If yes, please explain.
O Yes
O No
5. Have you ever reported to your supervisor any acts in violation of this policy? What was the outcome?
O Yes
O No
6. Do you understand how the specialists selection process works?
O Yes
If yes, is the process fair to everyone?
O Yes
0O No
O No

Page 1 nf 2 napeg
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10.

11.

12.

13.

NEVY JERDSLEY DIAIE PULIVE
RACE RELATIONS / EQUAL EMPLOYMENT OPPORTUNITY COMMITTEE

QUESTIONNAIRE

Do you understand how the promotional system works within the New Jersey State Police?

O Yes
If yes, is the process fair to everyone?
O Yes
0 No

O No :
Do you know that in order to be considered for the rank of Sergeant in the Field Operations Section, you
first have to attain the rank of Trooper I?

O Yes
0 No
Do you understand how the selection process for schools and/or §pecia1 training is carried out?
O Yes
If yes, is the process fair to everyone?
O Yes
O No
O Neo
Do you understand the seniority system within the New Jersey State Police?
O Yes
If yes, is the process fair to all members?
O Yes
O No
O No :
Do you understand the present evaluation system used by the New Jersey State Police?
O Yes
If yes, is the process fair to all members?
O Yes
O No
O No -
Do you understand the disciplinary system of the New Jersey State Police?
O Yes
If yes, is the process applied equally to everyone?
O Yes
O No
0O No
Do you understand the transfer system of the New Jersey State Police?
O Yes
If yes, is the process applied equally to everyone?
O Yes
O No
O No

Page 2 of 3 pages
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- NCYW vECROLC Y OQIAILC PULILLE
RACE RELATIONS / EQUAL EMPLOYMENT OPPORTUNITY COMMITTEE
QUESTIONNAIRE

14. Is there anything additional you would like to tell us?

15. What recommendations do you have regarding the current },(qual ymployment prportunity Eonumittee
issues facing the division? )

16. In your opinion, does the Division of State Police provide equal employment opportunity to all employees
and applicants for employment without regard to'race, color, religion, sex, national origin, disability or
sexual orientation?

O Yes
O No

Please explain.

Page 3 of 3 pages
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DEPARTMENT OF LAW AND PUBLIC SAFETY
OFFICE OF THE ATTORNEY GENERAL

INTEROFFICE MEMORANDUM
To TMFE[M(-C | 7PT
T hawe sef vpa wieelug s
To: Alexander P. Waugh, Jr. b of yosu wete &f/ Mobervsac ot
Assistant Attorney General 10130 a‘i{ .26 . Pleate go geors Het

Legal Affairs Director Case Jasny Wq&}{% wille b aﬁ!
From: John M. Fahy C(’USC'USS Flhe Lsues fa/&e(/ belpeo .
Senior Deputy Attorney General The tssue of wlelewy he co lave
Internal Affairs Counsel Coumsel -pr e TAB wbrutew mxg,s
fo be drscussed o0, ,)[ refudal # de
Date: July 22,1993 whorviewed w e rmxc’ﬁ(‘@asptw_(/ﬂ/.

| Toore << poteutal Br o chgprains o
Subject: IMO Trooper Glenn Johnson #44 e lm)Qm,, be Ca.uf:a m?o{)c(/wg féd/(,

lovnt , So we vve vualke suve
. . exg an@ s?l‘f““-g %‘M@(S A7 orn
I have reviewed the documentation submitted by the State Police’n J( cer

concerning a recommendation to suspend Trooper Glenn Johnson, #4455. I havejq lesr .
concluded that there is a legal basis to suspend the trooper at this time, but several g2 ;d-
difficulties in taking such action must be recognized. The primary charges which 7.24.23
would ultimately support the termination of this officer relate to his issuance of bad

checks and failure to comply with direct orders to contact the Internal Affairs

Bureau. In addition, other offenses, including failure to comply with the terms of a

protection order obtained by his wife, failure to notify the Division regarding

changes of address and failure to maintain a current insurance and registration on

his personal vehicles. The latter offenses under the totality of circumstances in
combination with bad checks and insubordination would, under the totality of
circumstances, support termination.

There is also an assault charge filed by the trooper’s wife arising out of
the most recent domestic problems. The facts related to this matter, however, are
too uncertain to support any disciplinary charges at this point.

It should be noted that the Superintendent has twice considered the
issue of suspending this trooper pending outcome of the disciplinary charges. On
December 15, 1992, when the State Police were fully aware of the bad check cases,
Colonel Dintino decided to defer suspension until this matter was reviewed by the
Division of Criminal Justice. Criminal Justice decided not to take any action and,
in a memorandum dated May 26, 1993 advised State Police of this decision. Deputy
Director Michael Bozza offered his opinion that the State Police should “get rid of
this trooper”. Thereafter, on or about June 9, 1993 Superintendent Dintino again
decided that he would not suspend the trooper and that IAB should proceed with

¢ the investigation and disciplinary action.

(o T T
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In addition, with regard to the insubordination charges, the trooper can

; assert that he did not fully understand the instructions provided to him by

! members of the Internal Affairs Bureau. Clearly, the trooper must meet with IAB

officials when ordered to do so. Based upon the potential criminal offenses involved

in his domestic matters and the bad check cases, he could certainly assert his
Miranda rights and not answer particular questions posed to him.

Ultimately, I think we will prevail in obtaining a termination of this
particular officer. The only real concern is that no disparate treatment occurs with
regard to the immediate suspension pending outcome of the potential disciplinary
actions. Perhaps, the officer should be provided with a written order to attend a
meeting with TAB. If he refuses that order then suspension is essential. When all
of the potential criminal matters are viewed in this case, we most likely could
successfully defend against any claim of disparate treatment with regard to the
suspension.

ejm
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DEPARTMENT OF LAW AND PUBLIC SAFETY
OFFICE OF THE ATTORNEY GENERAL

INTEROFFICE MEMORANDUM

To: Major D. Trocchia
Division of State Police

From: Alexander P. Waugh, Jr.
Counsel to the Attorney Géneral
Legal Affairs Director

Date: July 29, 1993

Subject: ALLEGATIONS OF DISCRIMINATION IN THE STATE POLICE

I believe we should give serious consideration to having Col. Dintino
send a memorandum to each trooper to the effect that he will not tolerate
discrimination, reiterating the Attorney General’s hostile work environment
guidelines and the reporting system thereunder and having each trooper
acknowledge receipt thereof. I think this would have the advantage of both
reiterating the Superintendent’s position and reinforcing the notion that any such
incident should be reported so that they can be dealt with. If you concur, I would be
happy to work with you and/or Capt. Mattos on preparing an appropriate
memorandum.

APW.

APW:pat
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DEPARTMENT OF LAW AND PUBLIC SAFETY
OFFICE OF THE ATTORNEY GENERAL

INTEROFFICE MEMORANDUM

To: SDAG Jack Fahy Y

From: Alexander P. Waugh, Jr. ﬂb
Counsel to the Attorney General
Legal Affairs Director

Date: July 29, 1993

Subject: RACIAL PROFILING

Colonel Dintino has asked me to address a meeting of troop
commanders, scheduled for August 3, 1993, on the issue of racial profiling. I have
agreed to do so, although I have also asked to speak on the issue of harassment and
hostile work environments. Since you are the expert on racial profiling, I would
appreciate it if you would prepare an outline for me, or, even better, if your schedule
permits, accompany me and address that issue, while I address the issue of
harassment and hostile work environments. Please let me know.

APW.

APW:pat
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State of New dersey

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF STATE POLICE

POST OFFICE BOX 7058

\WEST TRENTON, NEW JERSEY 08628-0058
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Since the implementation of Operation ROADSIDE, the program has made significant progress.
The number of arrests and seizures made during the ROADSIDE details indicates that the New Jersey
State Police have aggressively embraced the goals and objectives of this program, -

Based on intelligence gathered as a direct result of ROADSIDE activities, it has been estimated

that 80% of all narcotics entering New Jersey are concealed within commercial vehicles.

continue our efforts, funding for ROADSIDE must not only continue, but be increased.

In order to

It would be difficult to list the benefits of the entire program, as so many local, state and federal
enforcement agencies have benefitted. However, through March 31, 1992, our ROADSIDE details have

accomplished the following:

Drug Related Arrests
Other Arrests
Total Arrests

DRUGS

Cocaine Seized
Vatue

Marijuana Seized
Value

Heroin Seized
Value

Amphetamines Seized
Value

THER

Weapons Cohfiscated
Vehicles Confiscated
Currency Confiscated

ROADSIDE OPERATIONS

Roadside Details

Surveillance Hours
Educational Seminars
Number of Persons Attending

OAG 006370

151
85
236

6,166 Ibs.
$103,074,240

469.21 lbs,
$5589,370

1.25 Ibs.
$517,700

21 Tablets
$100

34
36
$205,222.68

70 .
756 Hours
23

850

SP
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Funding will be necessary to continue this highly successful program. Designated, ROADSIDE
II funding is requested for a total of six (6) troopers. Based on a task force concept, three (3) of the
troopers will be taken from our Truck Enforcement Unit, one (1) from the Drug Interdiction Training
Unit, one (1) narcotics dog handler and one (1) detective from the Intelligence Bureau,

Salary and Fringe Benefits $75,791.42x 6 = - §454,748.52
East Coast Strike Force Training & Seminars 20,000.00
Training/Travel ' 20,000.00
Informant Fees 10,000.00.
Overtime : _15.000.00
TOTAL §519,748.52
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operation gemvew. RUADNS IDE TIT
RUABOBE T

L. Operation Gewwsy, was developed to address the transportation
- mode of the Colombian Cartel’s narcotic distribution enterprises.
Through intelligence informatien and interviews of narcoetic
viclators the New Jersey State Police learned that the major
shipments ¢f cocaine being smuggled into the United States via

Mexico were being warehouged in the south and on the west coast.

once the cocaine was secured in these warehouses the
Colerbians were hiring predominately Hispanic trucking networks to
transport large quantities ¢f cocaine to the New Jersey/New York
metropolitan area. Although the cocaine was destinef for retajl
stash houses located in the City of New York, the tractor trailers
net enly travelled through the state ©f New Jersey, but often times
cff-loaded the cocaine in verious staging. areas in Neorth Eastern
New Jersey. ' ’

Upon &cguiring this information the New Jersey State Police
became one of the few law enforcament agencies in the United States
to dedicate both uniformed and plainclothes personnel to
investigate and interdict the Eispanic transportation networks.

Ty In order to sccemplish such investigative goals as identifying
the trucking networks responsikble for transperting the cocaine, and
subseguently interdicting them, & four (4) phase cperational plan
was ceveloped. Pha2se cne (1) c©f this plan teams up Operation
Roadside personnel with plain clothes Detectives and focuses on
highwey interdiction ¢f the trucks transporting the cocaine. This
phase also produces irnvalueile intelligence informatien regarding

ne driver‘s »f varicus trucring ccmpanies,

Inase two (2) consists ¢f surveillances being conducied at
various off-lcad sites and staging arez’s in an attempt to both
intercdict the shipmert of cocaine and als¢ arrest those mermbers of
the organizatien that are respensible for the off-locading of the
drug and subsequent re-sa:e storage. In this stage of the operation
plain clothes Detectives are used to cordust the surveillances and
identify the targets, and unifcrmed personnel are utilized to
interdict the shipment. The objective being to make the arrest
appear as a normal patrol related¢ arrest.

Phase three (3) employ’s tne use c‘ advance investigative
technigues such as wire intercepts, pole camera’s etc. tgo arrest
and dismantle both the transportatiosn networks and the Colombian
organization(s) that has hired them.

Phase four (4) addresses the acguisition of vreliable .
informants who have information c¢oncerning the transportation
networks. This phase is also a foundation for carrying out the
three previous phases. . )
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Total
Total
Total
Total
Total
Total
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i 7=14-82 § 12309

C OnvoY 3STATs

T SsTATwie:  Fam  OcT, 999 T Nue 149

nunbsr of

kilograms.

amount of
number of
aumber of
number of

988061738 ©

individuals arrested 1 L6 oW Vi
of cocaine seized 3,900/ = 117 movien dolland
cash seized t §18,290.00
tractor trailers seized: @
vehicles seized 1 8
motor homes seized - : 1

| s " — -
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T"he funds made available through Operation Roadside would
enhance our investigative ability and increase our capacity to
investigate and interdict the transportation networks utilized to
transport the cocaine to New Jersey.

Currently the New Jersey State Polics, S8pecial Operations Unit

assigned to the Criminal Enterprise and Racketeering Bureau ig part
of a federally funded OCDETF case known as "Operation Vegatron”.
The FBI is the lead agency in this investigation. The goals and
objectives in this case are basically the same as ocutlined in our
operational plan and "Operation Convoy". However, the State Police
are only allotted a small amcunt of money to cover limited
expenses.
An example of these expenses would be overtime, purchasse of
gervices, travel etc. A major problem encountered during the course
of this investigaticn is that the &tate Pollce and the FBI have
differing opinions on certain operational objectives. One such
objective 1s highway interdiction and some of the geoals associated
with "Operation Roadside”. And since expenditures have to®fpproved
by the FBI, certain objectives are not feasible without the
appropriate funding.

Therefore, if funding were obtained from the "Operation
Roadside” grant the State Policse could take a lsading role in the
investigation and interdiction of commercial vehicles transporting
illegal narcotica. This funding would allow us to implement our
idea’s and operaticnal plans without interference from outside
agencies. Although the cooperate effort of a task force concept
wounld still be strived for.

Presently, funding from this grant could be used to enhance
all four phases of the aforementioned operaticnal plan. Moreover,
the New Jersey State Police has been one of the first agencies, if
not the first in the United States to combine and dedicate the
efforts of both uniformed and plainclothes personnel to a intra-
divisional task force addressing narcotics <trafficking in
cormercial vehicles.

H

The monies granted through "Operation Roadsidse" would be used
for such investigative assets as:

fegn

Many times the individuals that are involved in transporting
illegal narcotics in commercilal vehiclesg fear for their life
out of retribution from the Coliombian Cartel. In several cases
if the cooperating witness is not facing charges, some type of
incentive is needed to gain thelr full cocperation. The FBI
has experlenced great success in gaining the cooperation of
individuals involved with transporting lllegal narcotics in
commercial vehicles, by paying them large sums of money (upwards
of $35,000.00), ‘

|"_—;.~-—--—.—__-—.T-— -
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1.
2.
3.

4.
5.

7.
8.

ST

6088826820+

9890617:% 7

compartments would also be purchased from this catorgory.

Therefore, the following budgetary amcunts are being
requested from the "Operation Roadside" grant so that the abova
items may be purchased:

£

Informant Fees

-Rental of Surveillance Locations

Surveillance Vehicle

- Outfitting of tractor trailer
with state of tha art
electronic survellance eguipment
over ang above whats in current
Reoadslde survelllance van. (See
attached specifications).

Overtime :

L3

Surveillance Equipment

- Canon L1 8 mm Camcorder with
a. 250 mm lenee
b. 500 mm lenss
Q. 2%x extender
¢. EOS adapter
e. Night vision Kit
f. Dark Invader Adapter
g. Spare Battery Pak BPE=-722
h. CB 110 Car Battery Adapter
i. Pelican Camera Case

Investigative Travel :

Training and Education

Tracter Trailer/Commercilal Vehicle
Driving School H

Investigative Expenses ' :

Total amount requested:

OAG 006375

s4o_.,noo‘oo.
12,000.00

/'4;,3\'-.! '/'o \é\p - C'l ‘(/f»’"'/f‘ej
&c, Frooim. i:26ff2

465000000
8,900.00

20;000.00- 'O~

12,000.00

13,000.00
10,000.00"

A S &)

<

(GSA Price)

'220,909

|F cuT
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£film to be developed. Alsc often times if the picture is taken on
a roll of film with 24 exgosures, the entire roll has to be
wasted in order to have the film developed immediately.

- =) vel:

Since the investigation into commercial vehicles transporting
illegal narcoticvs usually originates in other parts of ths United
States, the need often arises to travel out cof state to follow
up investigative leads, and make arrests.

d a on:

Many facets of commercial vehicle drug investigation and
interdiction differ in other parts of the country. In New Jersey
we experience the off-loading of the narcotics, in California
and Texas they encounter the wholesale warehousing and on~
loading etc. Therefore, to fully understand and enhance our
investigative abilities to detect illegal narcotic transportation
networke we should attend various training seminars

concerning this subject that are given in different locations
within the United States.

We should also take advantage of opportunitiss to work in other
states when they are available. These opportunities will add

to our overall knowledge of drug interdiction and enlighten us as
to some of the other methods diffsrent states are utilizing to
fight the war on drugs. These investligative technigyues may be
applicable to the State of New Jersey.

- Tr o el Vehi ol:

In order to carry out covert operations within the criminal
element utilizing tractor trailers and commercial vehicles to
transport illegal narcotics, we need to have &tate Police
personnel trained in driving these vehicles. Several opportun-
itles have been paEt up to introduce undercover operatives into
various transportation networks because they were unable to
cparate a tractor trailer.

- vesgtd iv pense!

Ssveral other investigative expenses are incurred while ,
attempting to carrying out investigations concerning commercial
vehicle interdiction. Some of these expenses consist of having
mobile telephones and pagers avallable for immediate
communication. Often times last minute communications

with informants and other perscnnel have to occur, whether or not
it’s a last minute change that might effect the entire job, or
a life threatening situation. Currently, coin telsphones in high
risk drug arsa’s do not allow you to receive incoming calls.
Moreover, if you can find a coin telephone that works

properly, it may not be a New Jersey Bell or AT&T accessible
phone, thereby hindering your ability to maks a call,

Varlous eguipment such as cordless drills used to detect hidden

rﬁ.—-—- ———"'—r'- -
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- Su o onegs

During the course of conducting investigations such as these, it
often bacomes necessary to rent hotel rooms and apartments or
houses that serve as survelllance vantage points and/or
electronic surveillance plants. . '

Many times the off-load of illegal narcctics occurs in a hotel
parking lot or private location that is inaccessible to common
vehicular surveillancs. .

- 11 es
As with any other type of crime, in order to detect the presence
thereof, law enforcement personnel must be able to enter the
actor’s envirenment to learn the interactions associated
therewith. Many times illsgal narcotic activities concerning
tractor trailers occur within locations that either restrict the
entry of cars (such as certain truck stops), or are not conducive
to vehicular surveillance.
outfitting a tractor trailer with state of the art surveillance
equipment that would enable us to conduct both covert and overt
operations within the environment of the criminal element would
give us a tremendous advantage and enhance our investigative
and interdiction ability.

Investigations involving the transportation of narcotics in
commercial vehicles often times consist of a sequence of events
that can stem over days at a time. The transport usually consists
of obtaining the narcotic content in cne part of the United.
States and transporting it to ancther. Once the illegal drug
reaches it’s destination, off-load arrangements have to be made
that also encompass geveral hours Or even days. From a law
enforcement stand point it is very important to maintain the
continuity of the act. This is usually accomplished by hours

of surveillance by sufficient manpower. Inscdoing, often times
overtime is incurred.

- vai n z i} ¢

Having the necessary surveillance equipment to conduct the
operation ie not only imperative to the prosecution of the
case, but alsc to the moral of the men. Nothing is more. .
frustreting then trying to do the job without the proper.
equipment. Items such a video camera that has the capacity

to record the events of an illegal narcotic tranzaction in the
hours darkness i1s a great ssset that can vastly enhance-the
prosecutorial undertaking.

Other items such as polarcid camera’s alsoc contribute to the
success of the Investigation. Many times a picture of a

person, place, thing, or vehicle 1s necessary to have in order
to identify that particular item to other personnel. Occasionally
you are not afforded the opportunity to wailt several days for the
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State of New Jersey

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
P.0. BOX 085 '
TRENTON, NEW JERSEY 08625-0085
TELEPHONE: (609) 984-6500

PETER VERNIERO November 6, 1998
ATTORNEY GENERAL PA%']RFEczTooUtE =X

The Honorable Charles A. Delehey
Presiding Judge, Criminal Part
Superior Court of New Jersey

Mercer County Civil Court House

209 South Broad Street, P.O. Box 8068
Trenton, New Jersey 08650

Re: In The Matter Of The Attorney General’s Application

- To Place Cases On The Inactive List

(State v. Owen Goodall, Indictment No. 92-0672)

| Your Judge Delehey:

As you are aware, on Friday, November 6, 1998 the State filed a motion with Your
Honor to place two cases venued in Mercer County on the inactive list. Following the filing of
said motion, it was brought to my attention that the matter of State v. Omar Goodall was
resolved by means of entry of a guilty plea under the terms of an agreement on the same
date the motion was filed.

Counsel for defendant, Goodall, and the Mercer County Prosecutor’s office were
served with a copy of the State’s motion to place the matter on the inactive list. Since the
matter appears to have been resolved the State will withdraw its application as to the
Goodall matter, unless an objection is raised by the parties.

Very truly yours,

Joyfn M. Fahy
Supervising Deputy Attorney General

hw

c: Gabriel Lependorf, Esq.
Alvin J. McGowen, Assist. Pros.

L:I;m Newedersey Is An Equal Opportuniy Employer

[ e e -y
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JouN J. FARMER, JR.
Attorney General

& < 5
REEL

Cord

State of New Jersey
DEPARTMENT OF LAW AND PuBLIC SAFETY
DivisioN oF CRIMINAL JUSTICE

PO Box 085

TrenTON, NJ 08625-0085
TeLePHONE (609) 984-6500

~June 7, 1999

lain Johnston, Esq.
Special Assistant Attorney General
c/o Altheiner & Gray

P.O. Box 900

10 South Wacker Dr.

Suite 400

Chicago, lllinois 60606

Re: Expert Testimony

Dear Mr. Johnston:

- PauL H. Zousek
Director

Per your request, enclosed please find transcripts of proceedings in State v.
Pedro Soto, et al. in the Superior Court of New Jersey, Law Division, which contain the

testimony of Dr. James Fyfe. There are four transcripts dated April 17, 18,

1995.

If you have any questions, feel free to call.
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Very Aruly yours,

John M. Fahy
Assistant Attorney General

New Jersey Is An Equal Opportunity Employer
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: Director Paul H. Zoubek

FROM:  SDAG John M. Fahy,W
State Grand Jury f

DATE: October 30, 1998

SUBJECT: Motion To Place Troopers Kenna And Hogan’s Cases
On Inactive List

Attached please find revised motion papers in the above captioned
matter incorporating your suggestions. Please note that | am the attorney signing
the papers to lessen any heightened publicity that would occur if you or the Attorney
General personally signed on behalf of the State.

Also, in consultation with officials in Middlesex and Mercer counties, it
is my understanding that the court prefers that the motion papers be filed with the
criminal presiding judges as opposed to the assignment judges. | have modified the
papers accordingly.

The nextimportant date is November 9, 1998 when a status conference
and motion to suppress are scheduled for one of the cases in Mercer county. The
papers for Mercer county should be filed prior to that date. Some delay has been
encountered in ensuring the accuracy of the case list in Middlesex County to avoid
any error in moving inactive any case where such action is not warranted. | will be
meeting with Deputy First Assistant Prosecutor Julia McClure next week to verify the
accuracy of the list.

Please advise me as to whether the papers can be filed.

J.M.F.

hw
Attachments
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PETER VERNIERO
ATTORNEY GENERAL OF NEW JERSEY
BY:JOHN M. FAHY
SENIOR DEPUTY ATTORNEY
DIVISION OF CRIMINAL JUSTICE
CN 085
TRENTON, NEW JERSEY 08625
(609) 984-7420

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - CRIMINAL

IN THE MATTER OF THE )
ATTORNEY GENERAL’S APPLICATION ) VERIFIED PETITION
TO PLACE CASE ON THE INACTIVE LIST)

STATE OF NEW JERSEY )
SS.
COUNTY OF MERCER )

John M. Fahy, of full age, being duly sworn according to
law, upon his oath, respectfully petitions the Court as follows:

1. I am a deputy attorney general of the State of New
Jersey employed by the Division of C;iminal Justice.

2. In the course of my employment I have become aware of
an issue effecting certain prosecutions within Mercer and Middlesex
Counties. Specifically, this issue involves the ability of the
State to proceed with prosecutions while the State troopers who
participated in the enforcement actions in said prosecutions are
themselves the subject of an investigation being jointly conducted
by law enforcement agencies in this state including the State

Police and Division of Criminal Justice.

OAG 006381 SP 127851



3. The subject troopers are John Hogan and James Kenna.

4. The subject criminal cases are listed in
Attachment 1 which is appended hereto.

5. While I am not personally involved in the
investigation, as has been reported by the press, and confirmed by
the Attorney General, a case involving a motor vehicle stop on the
Turnpike in which several motorists were shot in which Troopers
Hogan and Kenna participated is the subject matter of the
investigation referred to in paragraph 2 above.

6. I am aware of the fact that Trooper Hogan has retained
the legal services of Robert Galantucci, Esq. and Trooper Kenna
has retained the legal services of John Arseneault, Esg. Both
attorneys have been provided with notice of this petition as a
courtesy. The State makes no representations in support this
motion as to the positions or opinions of Troopers Hogan or Kenna.

7. The issue which I bring to the courts attention first
came to my attention in the matter of State v. Omar Gittens,
Indictment No. 98-03-0337, presently venued in Mércer County before
the Honorable Andrew J. Smithson J.S.C.

8. Defense counsel in the Gittens matter, Robin J. Lord,
Esqg., in letters of July 24, 1998 and September 3, 1998 has sought
information concerning the status and contents of the pending

investigation involving the conduct of Trooper Hogan which she

OAG 006382 SP 127852



claims is discovery her client is entitled to in part because it
might contain “discoverable information affecting the credibility
of a State witness.” Letter of July 24, 1998. Copies of both
letters frdm Attorney Lord to Matthew Regulski, Assistant Mercer
County Prosecutor, on which I was also copied, are attached to this
affidavit as Attachment 2 and 3.

9. The State does not contest the fact that Trooper Hogan
is a relevant witness in the Gittens matter.

10. I have consulted with Assistant Attorney General Debra
Stone who is aware of status and factual information developed to
date in the investigation referred to in paragraph 2 above which in
part involves Trooper Hogan. I have been advised by AAG Stone that
the investigation is ongoing and for that reason no informed
determination can be made at this time as to the legal and ethical
obligations of prosecutors regarding discovery or proceeding with
the pending prosecutions in which Troopers Hogan and Kenna are
relevant witnesses.

11. Further, it is the position of the Attorney General’s
office that information regarding the ongoing investigation cannot

and should not be revealed at this time due to concerns about
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maintaining the integrity of the investigation.

12. Based wupon the foregoing, the State, with
authorization of the Attorney General, Peter Verniero, has filed
the present consolidated verified petition requesting that the
subject cases be placed on the inactive list for a.period of 120
days to allow the State the opportunity to complete the
investigation referred to in paragraph 2 and make an informed
decision regarding the State’s discovery obligations in the pending
cases.

13. I have been informed that the Mercer and Middlesex
County Prosecutor’s Offices join in the present motion and have
requested that said offices confirm this in a written submission to
the court.

14. While the relief being sought is made by means of an
ex parte verified petition pursuant to R.1:4-7, as a professional
courtesy, defense counsel in the subject criminal cases listed in
the accompanying Affidavit of Service have also been served copies

with the moving papers.
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15. 1In support of this verified petition the State also

submits a letter in lieu of formal brief.

John M. Fahy
Deputy Attorney General
Division of Criminal Justice

Sworn and subscribed to
before me this day
of November, 1998.

An Attorney at Law of New Jersey

SP 127855
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PETER VERNIERO
ATTORNEY GENERAL OF NEW JERSEY
BY: JOHN M. FAHY
SENIOR DEPUTY ATTORNEY
DIVISION OF CRIMINAL JUSTICE
CN 085
TRENTON, NEW JERSEY 08625
(609) 984-7420

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - CRIMINAL

IN THE MATTER OF :

THE ATTORNEY GENERAL'S : ORDER
APPLICATION TO PLACE CASES

ON THE INACTIVE LIST

Peter Verniero, Attorney General of New Jersey, by John M. Fahy, Senior Deputy
Attorney General, having made written and oral application to place the criminal matters
contained in attachment 1 which is appended hereto on the inactive list for a period of 120
days, and the Court having considered the basis for the application, and having found good
cause; |

IT IS HEREBY ORDERED on this day of 1998, that the
cases listed in attachment 1 are placed on the inactive list for a period of 120 days from the

date of entry of this order.

Charles A. Delehey, P.J.S.C.

SP 127856
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PETER VERNIERO
ATTORNEY GENERAL OF NEW JERSEY
BY: JOHN M. FAHY
SENIOR DEPUTY ATTORNEY
DIVISION OF CRIMINAL JUSTICE
CN 085
TRENTON, NEW JERSEY 08625
(609) 984-7420

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - CRIMINAL

IN THE MATTER OF :

THE ATTORNEY GENERAL'S : ORDER
APPLICATION TO PLACE CASES

ON THE INACTIVE LIST

Peter Verniero, Attorney General of New Jersey, by John M. Fahy, Senior Deputy
Attorney General, having made written and oral application to place the criminal matters
contained in attachment 1 which is appended hereto on the inactive list for a period of 120
days, and the Court having considered the basis for the application, and having found good
cause;

IT IS HEREBY ORDERED on this day of 1998, that the
cases listed in attachment 1 are placed on the inactive list for a period of 120 days from the

date of entry of this order.

Barnett E. Hoffman, P.J.S.C.

| B tadtaand -
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State of New Jersey

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
P.O. BOX 086
TRENTON, NEW JERSEY 08625-0086
TELEPHONE: (609) 984-6500

PETER VERNIERO PAUL H. ZOUBEK
ATTORNEY GENERAL September 24, 1998 DIRECTOR

LETTER IN LIEU OF FORMAL BRIEF ON BEHALE
OF THE OFFICE OF THE ATTORNEY GENERAL

The Honorable Charles A. Delehey The Honorable Barnett E. Hoffman
Presiding Judge, Criminal Part Presdiding Judge, Criminal Part
Superior Court of New Jersey Superior Court of New Jersey
Mercer County Civil Court House Middlesex County Courthouse

209 South Broad Street, P.O.Box 8068 1 JFK Square

Trenton, New Jersey 08650 New Brunswick, New Jersey 08903

Re: In The Matter Of The Attorney General’s Application

To Place Cases On The Inactive List

Your Honors:

Please accept this letter in lieu of formal brief in support of the State’s application by
verified petition to place various criminal cases within the venues of Mercer County and
Middlesex County on the inactive list. The petition in made to Your Honors in your capacity
as Presiding Judge, Criminal Part. Assignment judges are "responsible for the supervision
and efficient management of all court matters within the vicinage..." R.1:33-4(c). A presiding
judge of each functionl unit within the vicinage may be delegated judicial duties and

responsibilities allocated to the assignment judge when so designated. R.1:33-6. The State

IT\ m New Jersey [s An Equal Opportunity Employer

|
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Your Honors
Page 2
October 30, 1998
asserts that a consolidated application to the presiding criminal judge is in the pﬁblic interest
with respect to the present application since it will ensure the efficient utilization of judicial
resources and consistency of procedures within the vicinage. |

While the basis for the application is not specifically provided by court rule, trial courts
clearly have the power to grant stays and to place cases on the inactive list in criminal
matters. See State v. Clay, 230 N.J. Super. 509, 519 (App.Div. 1989) (case placed on
inactive list while defendant was incarcerated in another state); State v. Ellis, 280 N.J. Super.

533 (App.Div. 1995)(citing to statutory provision N.J.S.A. 2C:1-3 allowing case to be placed

on inactive list with permission of defendant being tried in another jurisdiction for offense
based on same conduct); State v. County, 278 N.J. Super. 80 (App. Div. 1994) (case placed

on inactive list where defendant was fugitive); State v. Mraovitch, 176 N.J. Super. 141, 143

(App.Div. 1980); (case was on inactive list while defendant was a fugitive); State v. Davis, 131
N.J. Super. 484 (App.Div. 1974) (murder indictment placed on inactive list based upon ex
parte application of prosecutor after defendant was convicted of a prior death-carrying murder
charge, although 11 years on inactive list was held to have denied defendant’s right to speedy
trial).

The present application to place cases on the inactive list is necessitated by the unique
situation in which the State is responsible for conducting an ongoing investigation which
concerns the activities of two State Troopers, Hogan and Kenna, who are also relevant

witnesses in the subject criminal prosecutions. The nature of the ongoing investigation in part
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Your Honors

Page 3

October 30, 1998

involves the actions of the officers in another matter in which a motor vehicle. stop on the
Turnpike participated in by both troopers resulted in the shooting of several occupants of the
vehicle stopped. Clearly this is an important matter of public interest which must be
investigated. At the same time it is easy to envision a scenario whereby such an investigation
might lead to discoverable information which the State is obligated to provide to defendants
in other criminal prosecutions in which the subject troopers are involved or might even effect
the viability of the prosecutions in their totality. Equally evident is the fact that the integrity of
the ongoing investigation and fairness to the subjects thereof should not be compromised by
piecemeal decisions regarding the discovery rights of defendants in the subject criminal case
by either the State or the courts. For this reason the State is forced to make the present
application by means of verified petition pursuant to R.1:4-7.

While the State asserts it may lawfully proceed by means of ex parte verified petition,
as a matter of courtesy to the two officers under investigation and the criminal defendants
whose cases are affected by the order sought, notice has been provided to all such parties.
This notice is provided in part due to the State’s understanding that decisions regarding bail
in the subject case;s might be affected by the State's action in seeking the Court's approval
in moving the subject case to the inactive list.

As mentioned previously, this motion is necessitated by the State’s recognition that it
must provide relevant police reports and statements of witnesses and other informétion which

are within the possession, custody or control of the prosecutor. R.3:13-3(c)(6),(7) and (8);
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Your Honors

Page 4

October 30, 1998

State v. Long, 119 N.J.Super. 439, 490 (1990). This is a continuing obliéation of the
prosecutor under our discovery rules. R. 3:13-3(g); State v. Laganella, 144 N.J.Super. 268,
281 (App.Div. 1976), appeal dismissed 74 N.J. 256 (1977). Moreover, the State also
recognizes its federal constitutionally-mandated obligation to turn over exculpatory evidence
within its knowledge or possession in whatever form to a defendant being prosecuted by the
State. Under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963) and its
progeny "[{]he suppression by the prosecution of evidence favorable to an accused violates
due process where the evidence is material either to guilt or punishment, irrespective of the
good or bad faith of the prosecution." 373 U.S. at 87. The Supreme Court of this State
recently explained and clarified when evidence will be deemed to be "material" in this
jurisdiction for Brady purposes. In State v. Marshall, 148 N.J. 89, 156 (1997), it was held that
evidence will be deemed to be "material,"regardless of the status of defendant's discovery
requests, in all instances "if there is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would have been different." Id. (quoting

United States v. Bagley, 473 U.S. 667 682 105 S.Ct. 3375, 3383 (1985).

Fully cognizant of its discovery obligations and need to protect the integrity of an
important ongoing investigation, the State has no other option but to seek the court's approval
in moving the cases which are the subject of the present application to the inactive list for a
period of 120 days. This will allow the State time to investigate the matter involving Troopers

Hogan and Kenna, and to review the reports, statements and other information developed

[P P -
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Your Honors

Page 5

October 30, 1998

during the course of the investigation to determine whether any information contained therein
should be réleased to defendants in the affected cases to comply with the Constitution and
R.3:13-3.

As indicated in the accompanying verified complaint, one criminal defendant has
already sought discovery of the ongoing investigation file. The investigation has not been
completed, however, and the State is therefore not in a position to fully and properly assess
this request. The fact that a defendant has made a discovery application is not a triggering
event. As discussed in State v. Marshall, supra, the status of a defendant’s discovery request
is not controlling. Rather, the State has an affirmative duty under Brady to provide defendant
with relevant evidence which can affect his innocence or guilt. In the present case, the State
cannot meet its obligation and make crucial decisions regarding the pending prosecutions
until the investigation involving Troopers Hogan and Kenna is completed.

The fact that the matter involving Troopers Hogan and Kenna is an ongoing
investigation strongly favors maintaining the secrecy of information developed to protect the
integrity of the investigation. The Supreme Court of this State has recognized that one of the

factors supporting grand jury secrecy is the need to protect the confidentiality of ongoing

investigations. State v. Doliner, 96 N.J. 236, 247 (1984). Once an investigation has been
completed, the need becomes significantly less compelling. Id. Courts have also balanced
the State's need to protect the integrity of ongoing investigations against a defendant's

discovery rights in other situations. In denying a target's pre-indictment application for
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Your Honors

Page 6

October 30, 1998

discovery of wiretapped telephone conversations, the trial court noted that even under R.3:13-
3 following indictment "[D]iscovery may be denied, restricted or deferred, with the court
considering factors such as the need to protect witnesses from intimidation, the need for
secrecy regarding informants as required for effective investigation of criminal activity, and

the protection of confidential relationships recognized by law. R.3:13-3(d)(1)." In The Matter

of the Application of John Doe, 184 N.J. Super. 492, 495 (Law Div. 1982). Protection of

ongoing or future investigations was also a factor supporting the adoption of a privilege
protecting against the automatic disclosure of surveillance site locations to criminal
defendants similar to that applicable to informant information. See State v. Garcia, 131 N.J.
67, 74-75 (1993) ("*** non-disclosure avoids compromising ongoing surveillances") Likewise,
it is clear that secrecy requirements must be preserved to protect the integrity of the ongoing
investigation which had necessitated this application.

Equally clear is that the pending prosecutions should not be dismissed while the State
completes the ongoing investigation to determine its discovery obligations and possibly the
viability of the prosecutions without a demonstration by a particular defendant that such action
has resulted in a denial of his speedy trial rights. The State fully recognizes the fact that it is
seeking to place the subject cases on the inactive list and will be bound by the consequences
of such action. Before any case is dismissed, however, the delay must be deemed

unreasonable in accordance with the standards articulated in_Baker v. Wingo, 407 U.S. 514,

519-20, 92 S.Ct. 2182, 2186-87, 33 L.Ed. 101, 110-11 (1972). See State v. Lang, 119 N.J.
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Your Honors
Page 7

October 30, 1998
439, 469 (1990).

For the foregoing reasons the State respectfully requests that this Court grant the

State’s motion to move the listed cases to an inactive status for a period of 120 days.
Respectfully submitted,

Peter Verniero
Attorney General of New Jersey

By: John M. Fahy
Supervising Deputy Attorney General

hw

OAG 006394 SP 127864



PETER VERNIERO
ATTORNEY GENERAL OF NEW JERSEY
BY: JOHN M. FAHY
SENIOR DEPUTY ATTORNEY
DIVISION OF CRIMINAL JUSTICE
CN 085
TRENTON, NEW JERSEY 08625
(609) 984-7420

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - CRIMINAL

IN THE MATTER OF :

THE ATTORNEY GENERAL'S : ORDER
APPLICATION TO PLACE CASES

ON THE INACTIVE LIST

Peter Verniero, Attorney General of New Jersey, by John M. Fahy, Senior Deputy
Attorney General, having made written and oral application to place the criminal matters
contained in attachment 1 which is appended hereto on the inactive list for a period of 120
days, and the Court having considered the basis for the application, and having found good
cause;

IT IS HEREBY ORDERED on this day of 1998, that the
cases listed in attachment 1 are placed on the inactive list for a period of 120 days from the

date of entry of this order.

Charles A. Delehey, P.J.S.C.

SP 127865
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PETER VERNIERO
ATTORNEY GENERAL OF NEW JERSEY
BY: JOHN M. FAHY
SENIOR DEPUTY ATTORNEY
DIVISION OF CRIMINAL JUSTICE

CN 085 |
TRENTON, NEW JERSEY 08625
(609) 984-7420
SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - CRIMINAL
IN THE MATTER OF :
THE ATTORNEY GENERAL'S : ORDER

APPLICATION TO PLACE CASES
ON THE INACTIVE LIST

Peter Verniero, Attorney General of New Jersey, by John M. Fahy, Senior Deputy
Attorney General, having made written and oral application to place the criminal matters
contained in attachment 1 which is appended hereto on the inactive list for a period of 120
days, and the Court having considered the basis for the application, and having found good
cause;

IT IS HEREBY ORDERED on this day of 1998, that the
cases listed in attachrﬁent 1 are placed on the inactive list for a period of 120 days from the

date of entry of this order.

Robert J. Longhi, A.J.S.C.
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Attachment 1

HOGAN & KENNA CASES

Mercer County Cases

Indictment No. Defendant’s Name Defendant’s Attorney
98-03-0337 St. v. Omar Gittens Robin Lord

St. v. Omar G. Goodall Gabriel Lependorf

Middlesex County Cases

97-002864 Brown, Carlton A. Boretti, Joanna
98-000191 Garnier, Rudolph Sutherland, Ivan
98-000458 Harris, Jerome D. Mallon, Thomas
98-000459 Powell, Thaddeus L. Pezzullo, Nikole
94-002302 Stovall, Thomas J. Boretti, J.
98-000581 Peters, Terence B. Matlaga, Martin

Peters, Kitson K. Wemer, Kenneth
98-0080873 Move, Michael G. Smink, Linda
98-001002 Butler, William S. Matlaga, M.
97-2510 Avans, Rohan Toto, A.
97-2622 Jackson, A. Labrada, M.
98-000058 Michael, Cunningham Lippel, Alan
98-000200 Mee, Kenneth Matlaga, Martin
98-000639 Wilcox, Bruce B. Hartmann, John
98-000691 Lanier, Terry L. Hartmann, John
98-000696 Steplight, Damian Muraskin, David

foem— T -1
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96-001079 Cuffee, Antoine M. Tregoe, Elizabeth

98-000706 Green, Kwaune, J. Boretti, Joanna
98-000780 McClain, Anthony L. ‘ Barker, R.
95-003008 Ventura, Alfredo O. Public Defender

Medina, Hector Barker, Richard
98-000193 Napoleon, Maria-Con Christian Boretti, J.
96-000140 _ Ramos, Cruz M. Anderl, Mark
97-001891 Ramirez, lIsmael C. Weichsel, John

Medina, Edgardo V. Lippel, Alan
97-002232 Lee, Terrence E. Werner, A. Kenneth
97-002447 Donascimento, Oldmeol Larson, Alexandra
97-002723 Carlos, James D. Perez, Victor

-2-
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State of New Jersey

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
P.O0. BOX 085
TRENTON, NEW JERSEY 08625-0085
TELEPHONE: (609) 984-6500

PETER VERNIERO December 30, 1998
ATTORNEY GENERAL PA[:)IERP:E'éTooUF? =X

John M. Chalko

Criminal Division Manager

Superior Court of New Jersey

Middlesex County Court House

P.O. Box 964

New Brunswick, New Jersey 08903-0964

Re: In The Matter Of The Attorney General’s Application
To Place Cases On The Inactive List

Dear Mr. Chalko:

Enclosed for filing please find 27 original orders with attached case lists entered by
the Honorable Barnett E. Hoffman, P.J.S.C., on December 11, 1998. These orders place the
cases listed in the attachment for the 27 affected defendants on the inactive list for a period
of 120 days. Please file said orders. [f you have any questions, please feel free to contact
me at (609) 984-2353.

Counsel for the 27 defendants are being served with a copy of this letter and a copy of
the order with attachment.

Very truly yours,

o

Joj M. Fahy
Supervising Deputy Attorney General

hw

Enclosures

c: Julia L. McClure, Asst. Pros.
Counsel listed on Attachment 1

\\ L_/I;m ) Newe dersey Is A Equal Oppaortunity Emplover
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PETER VERNIERO
ATTORNEY GENERAL OF NEW JERSEY
BY: JOHN M. FAHY
SENIOR DEPUTY ATTORNEY
DIVISION OF CRIMINAL JUSTICE
CN 085
TRENTON, NEW JERSEY 08625
(609) 984-7420

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - CRIMINAL

IN THE MATTER OF :

THE ATTORNEY GENERAL'S : ORDER
APPLICATION TO PLACE CASES

ON THE INACTIVE LIST

Peter Verniero, Attorney General of New Jersey, by John M. Fahy, Senior Deputy
Attorney General, having made written and oral application to place the criminal matters
contained in attachment 1 which is appended hereto on the inactive list for a period of 120 days,
and the Court having considered the basis for the application, and having heard oral argument in
support and opposition thereto and having found good cause;

IT IS HEREBY ORDERED on this | [\’Vh day of DW1 998, that the
Middlesex County cases listed in attachment 1 appended hereto are placed on the inactive list for
a period of 120 days from the date of entry of this order; and it is further

ORDERED that entry of this order does not limit defendants from filing bail

applications or constitute a finding as to any future speedy trial motions.

B_ﬁrn@tt E. Hoffman, P.J.S.C.

<P
BARNETT E. HQFFMAI?L'\“
Jsc.
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Indictment No.
212-2-98
357-3-98
903-6-98

906-6-98

721-5-98
946-7-98
1524-11-98
654-5-98
905-6-98
833-6-98

836-6-98

907-6-98
908-6-98

~

358-3-98

1204-9-97

OAG 006401

" Attachment 1

HOGAN & KENNA CASES

Middlesex County Cases
Defendant’s Name
Brown, Carlton A.
Garnier, Rudolph

Harris, Jerome D.

¥

Peters, Terence B.
Peters, Kitson K.

Moye, Michael G. -
Butler, William S.

Avans, Rohan

Jackson, A.

Wilcox, Bruce B.

Steplight, Damian

Cuffee, Antoine M.
Patterson, William L.

Green, Kwaune, J.

McClain, Anthony L.
King, Wade

Napoleon, Maria-Con Christian

Ramirez, Ismael C.
Medina, Edgardo V.

Defendant’s Attorney

Boretti, Joanna
Sutherland, Ivan
Mallon, Thomas

Matlaga, Martin
Wermer, Kenneth

Smink, Linda
Matlaga, M.
Toto, A.
Labrada, M.
Hartmann, John
Muraskin, David

Tregoe, Elizabeth
Weiner, A. Kenneth

Boretti, Joanna

Barker, R.
Hartman, J.

Boretti, J.

Weichsel, John
Lippel, Alan

SP

127871



Indictment No. Defendant’s Name » Defendant’s Attorney

1549-12-97 Donascimento, Oldrneol Larson, Alexandra
98-07-00946-1 Underwood, Robert Labrada, Michele -
97-11 015241 Williams, Richard Weiner, A. K.
98-05-00654-1  Wright, Angela © Matlaga, M.
98-06-00833-1 Penn, Rochell ' Oakley, D.R.
98-06-00833-I Berfyman, Troy Larson, A. |
98-06-00904-1 Mack, Sean Pezzullon, A.
e Q. . oxmmn
98-10-1397 Roberts, Elijah M. . Marain, Alan
@B
. .

e T =1
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3 DEPARTMENT OF LAW AND PUBLIC SAFETY
! OFFICE OF THE ATTORNEY GENERAL
( INTEROFFICE MEMORANDUM
TO: Mary L. Cupo-Cruz, Director
Legal Affairs
FROM: John M. Fahy, Assistant Director
Legal Affairs
DATE: April 14, 1994

SUBJECT: Legal Issues - State Police

Pursuant to your memorandum of April 11, 1994, the following matters
are on my agenda with the Division of State Police:

1. Ruff v. NJSP - This is a lawsuit filed in the Law Division, Mercer County,
in which a former trooper alleges that he was the subject of racial discrimination
when former Superintendent, Colonel Justin J. Dintino failed to reappoint him.
Former Trooper Ruff was the subject of an internal affairs investigation which was

. initiated when the Newark Police reported to the State Police that Trooper Ruff was

( found in female attire in an area of Newark frequented by transvestite prostitutes.
At the time he was utilizing his State Police vehicle. During the course of the
investigation it appeared that Trooper Ruff provided false information to the
Newark Police Department and to the Internal Affairs Bureau of the State Police
regarding the incident. This matter is scheduled for trial on May 2, 1994. A motion
for summary judgment will be filed next week.

2. Henig v. NJSP - This is a civil action filed in Law Division, Ocean County
by former Trooper Henig alleging that various members of the Division of State
Police in the agency violated his constitutional rights with regard to the internal
affairs investigation conducted against him. Our office has successfully obtained a
dismissal of several counts of the complaint, including plaintiff’s breach of contract
action.

3. Belleran v. NJSP - This is a civil rights action filed by Trooper Vincent
Belleran alleging that he was the subject of racial and ethnic discrimination with
regard to work conditions and a disciplinary action initiated against him. A motion
for summary judgment was granted by the District Court dismissing the case in its
entirety. Belleran has now appealed to the Third Circuit. The brief has been filed
on behalf of all State Police defendants. The matter is pending oral argument. In
May, the Third Circuit will contact our office regarding the exact date of oral

( argument if it is required.

SP 127873
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4. Simmerman v, State of New Jersey, et al - This is a civil action filed in the

Law Division, Cape May. The plaintiffs are persons prosecuted by the State for
various sexual assault offenses which allegedly occurred at a day care center they
operated. Various law enforcement officials from the Division of Criminal Justice
and State Police participated in the investigation and were named as defendants in
this law suit. Previously, the plaintiffs filed a similar suit in Federal District Court
which was dismissed. Similarly, the State court action was dismissed, but now
plaintiffs have filed a motion to amend their complaint. A brief is being prepared
opposing that motion.

5. Just and Rivera v. NJSP - In this case, female trooper Gail Just and former
Division of Criminal Justice secretary, Nilda Rivera, alleged that they were
subjected to a hostile work environment caused by former State Police Lieutenant J.
P. Smith. The Attorney General’s Office previously investigated the discrimination.
complaint filed by Detective Just in which her basic allegations were confirmed.
( After extensive discovery in this matter, Attorney General Poritz and former
Superintendent Justin J. Dintino determined that this case should be settled. A
settlement agreement is presently circulating among the parties, and the trial court

has dismissed the action with prejudice.

The terms of the settlement agreement are that Gail Just receive $250,000,
including attorney’s fees from the State of New Jersey. The State Police will also
not oppose her application to the State Police Retirement System for medical
disability retirement. Plaintiff Rivera will receive $150,000, including attorney’s
fees. Judgments in the amount of $5,000 each will be entered against J. P. Smith in
favor of the two plaintiffs. Smith is also required to waive any claim he has against
the State of New Jersey regarding issues of representation and indemnification.

6. State Police Rules and Regulations - See memorandum submitted by SDAG
John DeCicco dated April 13, 1994, Item 2. This project needs to be reinitiated. The

State Police appointed a committee to work on their rules and regulations revisions,
but as far as I know it has not met since the fall. I will contact State Police
representatives and schedule the next meeting.
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Internal irs Bureau Manual and S.Q.P. B-10 - Proposed revisions to
S.0.P. B-10 and preparation of a manual dealing with invéstigation of internal
affairs complaints and the conducting of investigations has undergone several
drafts. Ilast met with IAB representatives on January 4, 1994 and suggested a few
minor changes. Det. Roy Van Tassel is working on the revisions and I have advised
him to submit them by the end of this month.

JMF:1g
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State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET :
CN 085
TRENTON, NJ 08625-0085
TELEPHONE: (609) 984-6500
PETER VERNIERO July 24, 1996 TERRENCE P. FARLEY
ATTORNEY GENERAL DIRECTOR

Frank E. Farrell, Esquire
Assistant Deputy Public Defender
Office of the Public Defender
210 South Broad Street

Trenton, New Jersey 08608

Re: State Police Motor Vehicle Stops

Dear Mr. Farrell: -

I am responding to your letter of July 8, 1996, in which
you advised me of two cases involving two officers in which the
defense believes the stop may have resulted from racial profiling.
The first matter listed involved Patrolman James Sharkey who is not
a State Trooper. The second matter involved Trooper Kevin
Goldberg. Discovery has already been provided to the Public
Defender's Office involving a representative sampling of Trp.
Goldberg's stops. Notwithstanding the foreqgoing, I will forward
your letter to the State Police Internal Affairs Bureau for review.

Very truly yours,

n M. Fahy
nior Deputy Attorney General

hw
c: Capt. Richard Touw
IAB, State Police

L?'/ E I g }Ps New Jersey Is An Equal Opportunity Employer

e =
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: John Varga
Deputy Director
Resource, Planning, Management
Office of the Attorney General

FROM: .SDAG John M. Fahy
State Grand Jury
Division of Criminal Justice (

DATE: September 6, 1996

SUBJECT: State v. Pedro Soto, et al.

The above-captioned matter involved a consolidated motion to suppress
evidence in which defendants alleged that the State Police engaged in a pattern and
practice of discrimination in making racially selective stops. After a six month hearing (74
hearing days), the trial judge granted defendants’ motion. Former Attorney General
Deborah Poritz, with agreement by Col. Carl P. Williams, N.J.S.P., determined that an
appeal should be taken of this decision. The estimate of the transcripts | provided to the
Attorney General through AAG Waugh was $22,000.

Enclosed you will find a bill for the first eleven days of transcripts received.
Kindly forward to the State Police for processing.

J.M.F.

hw
Enclosure
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State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET
CN 085
TRENTON, NJ 08625-0085

TELEPHONE: (609) 984-6500
PETER VERNIERO TERRENCE P. FARLEY

: DIRECTOR
ATTORNEY GENERAL September 18, 1996

Dorothy C. Boss

Gloucester County Court House
Third Floor

P.O. Box 141

Woodbury, New Jersey 08096

Re: State v. Pedro Soto, et al.
Docket No. L-0675-91

Dear Ms. Boss:

Evidently there was a misunderstanding regarding the cost of ordering
floppy discs of the transcript of proceedings in the above-captioned matter. | have
been advised by Carol H. Vendzules of the Type-Right-Er that the cost would be .50
cents per page which, due to the length of the proceedings, would result in a cost
greatly exceeding the State’s original understanding.

Therefore, the State withdraws its request for a copy of the record of
proceedings on floppy discs made in my prior letter of September 6, 1966.

Very truly yours,

John M. Fahy
Senior Deputy Attorney General

hw
c: Carol H. Vendzules

L/ gl: \PS New Jersey Is An Equal Opportunity Employer

| o - s e e -
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: SDAG Nancy Stiles
Office of the Attorney General

FROM: SDAG John M. Fahy
State Grand Jury
DATE: October 21, 1996

SUBJECT: State Police Racial Discrimination Litigation

1. Ruffv. N.J.S.P., etal.

Plaintiff, a former State Trooper who was not reenlisted, filed suit against the
Division of State Police and several officials alleging racial discrimination (black) and
disparate treatment in non-reappointment. In addition, plaintiff claimed that he was
subjected to a hostile work environment while assigned to the Flemington and Newark
stations.

The matter was bifurcated for trial purposes. The first case dealing with non-
reappointment was "no caused" by the jury. The second trial dealing with a hostile work
environment resulted in a verdict in plaintiff's favor regarding his environment claim, but
no damages were awarded. Attorneys fees were awarded in the amount of $35,504.90.
Plaintiff was assisted in the second trial by approximately 10 other minority troopers who
came forward and testified that they were also subjected to a racially hostile work
environment. The State defendants were assisted in both trials by the fact that defendant
was found at 4:00 a.m. in an area of Newark frequented by drug dealers and transvestite
prostitutes in female attire while operating his State Police vehicle. This incident lead to
an investigation and his eventual non-reappointment.

Plaintiff has filed an appeal of the verdict in the first trial and the trial court’s

denial of his motion for a new trial as to damages in the second trial. The State is cross-
appealing solely as to the attorneys fee award. ’
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SDAG Nancy Stiles
October 21, 1996
Page 2

2. Bellaran _v. N.J.S.P.

Plaintiff is an active duty New Jersey State Trooper of Filipino national origin.
He has filed a lawsuit in federal court under Title VII claiming racial discrimination and
disparate treatment with regard to discipline, job assignments and promotion. He also
claims that he was subjected to a hostile work environment. Plaintiff had been suspended
for 1 year due to insubordination and other charges. This disciplinary action was upheld
by the Appellate Division. Trial is scheduled later this year.

3. State v. Pedro Soto, et al.

This is a consolidated criminal matter in which 18 defendants claimed they
were subjected to selective stopping practices of the New Jersey State Police due to their
race (black) while traveling on the New Jersey Turnpike. The matter proceeded as a
consolidated motion to suppress evidence. After a hearing over a six-month period
comprising 75 court days, the trial judge found that the State Police had engaged in
unconstitutional selective enforcement and suppressed all evidence arising from the
"illegal” stops.

The State is appealing this decision based both on claimed unsupported
findings of fact and application of an inappropriate legal standard for selective prosecution.
Delivery of trial transcripts is behind schedule and it appears that the State will file its
appellate brief in early 1997.

4. Mercer County "Racial Profiling" .Case

The Mercer County Public Defender filed a consolidated motion in 4 criminal
cases seeking to suppress evidence based upon alleged racial profiling by the N.J.S.P.
in making stops on the Tumpike. The defense claimed the decision in State v. Pedro Soto
supported their claim. The trial judge provided the defense with limited discovery and
provided a deadline by which defendant could establish a "colorable basis" showing of
racial discrimination. The defense failed to take further action within the generous time
frame allowed by the Court. Defendants’ motion was dismissed without prejudice on
October 4, 1996 and trial dates were set.

J.M.F.
hw
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State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
- 25 MARKET STREET
CN 085
TRENTON, NJ 08625-0085
TELEPHONE: (609) 984-6500

PETER VERNIERO TERRENCE P. FARLEY
ATTORNEY GENERAL DIRECTOR

November 25, 1996

Donald E. Hoffman
Assistant Attorney General
Maryland State Police
1201 Reisterstown Road
Pikesville, Maryland 21208

Dear Mr. Hoffman:

Per our prior telephone discussion, enclosed please find the State’s brief before the
trial court in the matter of State v. Pedro Soto, and a recent Appellate Division decision in
the State v. Curtis Kennedy matter. As of this time, the Kennedy decision is still
unpublished.

I look forward to meeting with you on December 10, 1996 at 10:30 at Moorestown
Station on the New Jersey Turnpike. Det. Thomas Gilbert will contact you regarding

directions.
Very truly yours,
hn M. Fahy
Senior Deputy Attorney General
hw
Enclosures

L@PS New Jersey Is An Equal Opportunity Employer
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: EAAG Alexander Waugh
Office of the Attorney General

FROM: John M. Fahy
Senior Deputy Attorney General

DATE: December 5, 1996

SUBJECT: Profiling Issue

A. Litigation History

As you are aware, over the past several years our office has been
involved in litigation regarding allegations that the State Police engage in a pattern
and practice of selective enforcement based upon race in making traffic stops. The
litigation follows an even longer period in which various organizations including the
A.C.L.U. and the news media have periodically raised this issue.

The first formal motion that | am aware of in which the issue of selective
enforcement by the State Police as an organization was raised involved stops made
on the Turnpike by troopers assigned to the New Brunswick station. This case was
State v. Charles Ellis Jones, et al. At the same time the Jones motion was pending,
a criminal investigation was also being conducted by the Internal Affairs Bureau and
the Division of Criminal Justice regarding complaints made by black and Hispanic
motorists who claimed that they were physically assaulted or falsely charged by
troopers from the same station.'

! Eventually four road troopers and three superior officers were charged with a
variety of criminal offenses arising from this investigation. Evidence revealed that
several motorists had been physically assaulted. One case of planting evidence was
substantiated. Several incidents of thefts of property taken from motorists at the time of
their arrests were also charged. One black trooper who was charged and thereafter
agreed to testify for the State entered a guilty plea to some of the criminal offenses.
The remaining troopers were acquitted of all criminal violations. The four road troopers
had not acquired tenure and were not reappointed by the Superintendent following the
expiration of their initial appointment periods. The three supervisors retired in

accordance with settlement agreements negotiated by our office on behalf of the State
Police. :
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The existence of the criminal investigation greatly slowed the scheduling
of the suppression motion in Middlesex County. During this delay, another motion was
filed in State v. Kennedy in Warren County regarding the enforcement activity of
troopers on Route 80. The protected classifications asserted pertained to minority
motorists and out-of-state motorists. Initially, the trial judge denied defendants’
discovery request and suppression motion. On appeal, the Appellate Division ruled
that defendants had established a "colorable basis" of selective enforcement entitling
them to discovery. State v. Kennedy, 247 N.J.Super. 21 (App.Div. 1991). This was
the first case to establish a standard for seeking extraordinary discovery in a criminal
prosecution when the issue of selective racial enforcement is raised.

On remand in the Kennedy litigation, the trial court found that the
defendants failed to make a prima facie showing of selective enforcement based on
race. The trial court found that a prima facie case of selective enforcement of out-of-
state motorists had been established and scheduled a plenary hearing. Following a
four-day hearing, the trial judge concluded that the State had proven that out-of-state
vehicles were not targeted for enforcement of the traffic laws and denied the motion
to suppress evidence. In an unpublished opinion, the Appellate Division affirmed but
noted that trial court had "improperly favored defendants” by erroneously assigning
to the State the burden of disproving the defense of selective enforcement.

Following the establishment of a standard applicable for discovery
requests in the Kennedy case, a decision was made to enter into a consent order
regarding discovery in the Jones matter. A three-day evidentiary hearing was held
and the trial court concluded that the defendants failed to establish a claim of racially
selective enforcement as it pertained to the troopers assigned to the New Brunswick
station as whole and denied the consolidated motion to suppress. With regard to
twenty particular troopers, the trial court found that sufficient evidence existed to
permit any defendants charged by these officers to pursue additional motions to
suppress in their individual cases. The issue pertaining to the individual troopers was
largely negated by the fact that most of the criminal arrests involved had been made
by troopers who were no longer employed by the State Police due to non-
reappointment decisions or discharges based upon administrative charges arising
from the investigation into the activities of troopers at the New Brunswick station. No
further evidentiary hearings were held regarding the suppression motion filed in
Middlesex County and neither of the parties appealed.

In 1992 a consolidated motion to suppress involving 18 black motorists
was filed in Gloucester County under the caption State v. Pedro Soto, et. al. Following
several years of discovery and statistical studies, an evidentiary hearing began in late
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1994. After 75 hearing days, the trial judge found that the State Police assigned to the
Moorestown station on the Turnpike engaged in racially selective enforcement of the
traffic laws and suppressed all evidence flowing from the "unconstitutional" stops. Our
office is presently appealing this decision, arguing that the trial court applied the
incorrect legal standard for selective prosecution and improperly shifted the burden
of proof to the State. Our office is also arguing that the trial court made erroneous
findings of fact regarding the statistical proofs and evidence pertaining to the finding
of an intentional discriminatory motivation which is an essential element of a selective
prosecution defense. The unpublished Kennedy decision which chastised the trial
court for improperly shifting the burden of proof to the State was released following the
Soto decision by the trial court.

It should also be noted that one area of criticism by the trial judge in Soto
dealt with training provided by the State Police Drug Interdiction Unit (D.L.T.U.). This
program was modeled after a federal program developed by the Federal Drug
Enforcement Administration. The name of the federal program, which included a film
distributed by the F.D.E.A. throughout this country, was Operation Pipeline. The
federal government throughout the duration of Operation Pipeline routinely relied upon
the New Jersey State Police to provide instructors at seminars for law enforcement
officers throughout this country. It is our position that an objective review of both the
federal and state programs clearly demonstrates that unconstitutional racial profiling
was not encouraged by these programs.

In the past several months following the issuance of the Soto decision,
similar motions have been filed in Hunterdon, Mercer and Bergen Counties. All of
these motions have been resolved. The Hunterdon County cases were resolved
through plea negotiations. The Mercer County motion was dismissed due to the
failure of defendants to actively pursue the motion within the time restraints
established by the trial court. The Bergen County motion was dismissed due to the
failure of defendants to establish a "colorable basis" showing of selective enforcement
sufficient to support their discovery application. The only pending motion of which |
am aware is in Burlington County, and the State is opposing defendants’ discovery
application based upon a failure to make a "colorable basis" showing of selective
enforcement.

This issue has also been raised in other states, often in the context of
civil suits. Our office is presently cooperating with the States of Maryland and lllinois
in formulating defenses to such litigation.

[ —r -
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EAAG Alexander Waugh
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Finally, in May of this year, the United States Supreme Court in U.S. v.
Armstrong in effect slammed the door on selective enforcement applications in federal
prosecutions. The U.S. Supreme Court ruled that before a defendant is even entitled
to discovery from the government when claiming selective enforcement based upon
race, he must produce credible evidence that similarly situated defendants of other
races could have been prosecuted, but were charged. Regardless of the label used
to articulate the discovery standard, the federal test certainly in practice has become
much stricter than that utilized in New Jersey for meeting the “colorable basis” test.

B. Proactive Response

Following the Soto decision, the State Police with encouragement from
our office, decided to take a positive proactive approach to address the issue of racial
profiling. AAG Ron Susswein and | worked with a State Police Committee headed by
Lt. Col. Val Littles, which was charged with reviewing all aspects of State Police
activity which could impact on ensuring that racially motivated stops were deterred.
It was determined that the official policy of the State Police already clearly prohibited
racial profiling. SOP F-55 prohibits all forms of enforcement action based upon
constitutionally protected classifications. In fact, SOP F-55 offers protections greater
than those included in the constitution by prohibiting enforcement action based upon
physical attributes such as the length of a person’s hair and other physical
characteristics.

It was also determined that a review of present caselaw including the
status of the Soto decision should be presented to all sworn personnel in a training
session. This training will take place in 1997 as part of an updated search and seizure
course in which AAG Susswein is participating.

A search and seizure review board was reconstituted for the purpose of
monitoring all search and seizure decisions and related caselaw. Updates will be
provided to all State Police officers and to every police department in this state
through a period newsletter.

Col. Williams has also repeatedly emphasized to all troopers that racial
targeting will not be tolerated through various communications including the State
Police newsletter.

Finally, the Internal Affairs Bureau has established an auditing procedure
for dealing with complaints of racially selective enforcement. It was determined that

| s e et ]
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EAAG Alexander Waugh
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while the State Police have a professional process for investigating individual
incidents, a void existed when analyzing claims of a pattern of discriminatory
enforcement as it pertained to an individual trocper or unit of troopers. The audit
system now undertakes a review of the subject trooper’s overall enforcement pattern,
rather than concentrating solely on the facts of a particular case.

J.M.F.

hw
c: Terrence P. Farley, Director

|- s s e -
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State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET
CN 085
TRENTON, NJ 08625-0085

TELEPHONE: (609) 984-6500 .
PETER VERNIERO TERRENCE P. FARLEY

ATTORNEY GENERAL DIRECTOR
December 17, 1996

BDK Transcribing
Attn: Ms. Evelyn Donnelly

286 Clems Run

Mullica Hill, New Jersey 08062

Re: State v. Pedro Soto
Dear Ms. Donnelly:

I have forwarded for payment vouchers for transcripts for the following 4
dates: 11/28/94, 1/3/95, 1/4/95 and 1/5/95. Please check your records to determine that
these vouchers cover all dates for which you prepared transcripts.

I'will follow up the status of payment shortly and advise you regarding same.

Very truly yours,

ohn M. Fahy
Senior Deputy Attorney General

hw

LZ EI_:\ m New Jersey Is An Equal Opportunity Employer



State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET
CN 085
TRENTON, NJ 08625-0085
TELEPHONE: (609) 984-6500 ) .
PETER VERNIERO TERRENCE P. FARLEY

ATTORNEY GENERAL DIRECTOR
December 17, 1996

Ms. Diana Doman Transcribing
P.O. Box 67
Audubon, New Jersey 08106

Re: State v. Pedro Soto
Dear Ms. Doman:

| have forwarded for payment vouchers for transcripts for the following 28
dates: 1/17/95, 1/18/95, 1/19/85, 1/23/95, 1/24/95, 1/25/95, 1/30/95, 1/31/95, 2/1/95,
2/2/95, 216195, 27195, 2/8/95, 2(16/95, 2/21/95, 2/27/95, 2/28/95, 3/1/95, 3/2/95, 3/6/95,
317195, 3/8/95, 3/13/95, 3/14/95, 3/15/95, 3/21/95, 3/16/95 and 3/20/95. Please check your
records to determine that these vouchers cover all dates for which you prepared

transcripts.
1 will follow up the status of payment shortly and advise you regarding same.
Very truly yours,
John M. Fahy
Senior Deputy Attorney General
hw

@m New Jersey Is An Equal Opportunity Employer
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PETER VERNIERO
ATTORNEY GENERAL

State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET
CN 085
TRENTON, NJ 08625-0085

TELEPHONE: (609) 984-6500

TERRENCE P. FARLEY
December 17, 1996 DIRECTOR

Ms. Carol H. Vendzules
The Type-Right-Er
Box 453
Monroeville, New Jersey 08343
Re: State v. Pedro Soto
Dear Ms. Vendzules:

| have forwarded for payment vouchers for transcripts for the following 21
dates: 3/22/95, 3/27/95, 3/28/95, 3/29/95, 3/30/95, 4/5/95, 4/10/95, 4/11/95, 4/12/95,
4/17/95, 4/18/95, 4/19/95, 4/24/95, 4/25/95, 4/126/95, 4/27/95, 5/1/95, 5/2/95, 11/14/95,
5/25/95 and 4/2/96. Please check your records to determine that these vouchers cover
all dates for which you prepared transcripts.

1 will follow up the status of payment shortly and advise you regarding same.

Very truly yours,

John M. Fahy
Senior Deputy Attorney General

hw

L/\. | /_\‘ % New Jersey Is An Equal Opportunity Employer
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: Dominick Caruso
Fiscal Control & Monitoring -
Office of the Attorney General

FROM: SDAG John M. Fahy

State Grand Jury

Division of Criminal Justice,
DATE: December 18, 1996

SUBJECT: State v. Pedro Soto

The above-captioned matter was a consolidated motion to suppress heard
in Gloucester County involving allegations that the State Police stopped motorists based
upon their race. The hearing lasted 75 days and the trial judge granted defendant’s motion
to suppress. Our office has appealed that decision with the approval of former Attorney
General Deborah Poritz and Col. Carl Williams. The cost of the transcripts is being paid
by the State Police.

Attached you will find invoices for transcripts for 54 of the 75 hearings. The
total of the attached invoices is $16,502.

Please take appropriate action to process these invoices. If | can be of
assistance, please contact me at 4-4461.

J.MF.

hw
Attachments

OAG 006420 SP 127899



“PAGLE 1 of ’ﬁ/

STATE OF NEW JERSEY DOCUMENT BATCH ACTG [ FY
PAYMENT VOUCHER - TC1— AGY NUMBER T Aqv. NUMBER -
PP START SCHED PAY |CHK T T
(VENDOR INV'OICE\B v et oryom | o} oo s o SHoFF [ FTRETCK™ (A) VENDOR ™
PO #
I P354-380%.
conTRACTNG]  Acencvrer | Buver | (B)  TERMS “PAYEE: SEEINSTRUCTIONSFOR | ()  TOTAL AMOUNT

MPLETING ITEMS -

) THROUGH(G) B oL, 07 J0
[{0)] PAVEE NAME AMN ARARrEA~ () SEND COMPLETED FORM TO:
carol H. Vendzules Thf’ M :I-ah > DAQ
RD#1, Box 453 Div. ¢ C’rum‘r\o.l Jos e
Monroeville, NJ 08343 25 Macket St
Tenton) /\fq 03L35-00%5
) PAYEE DECLARATIONS /
| CERTIFY THAT THE WITHIN PAYMENT VOUC R
eI T pe T v iseomeeTia L ALtV Endaules
S T R e e
' _AD Z@T""’ ....... 1.0/..3..%.
AYEE TITLE ILLING DATE
LNENO REFERENCE PAYEE REFERENCE
] — CD—1— AGY NUMBER LINE
2 e CCA3HGT..... Dl Mo 2010 oo
FUND AGCY ORG CODE | SUB-ORG | APPRUNIT| ACTIVITYCD | OBJECTCD| Sus-0O8J REV SRCE SUB-REV PROJECT/NOB NO
1 ......................
S ECIITIITTs SOTLON BOSTROr PR S O e RSTS EREStire) ISP
P FUUTS IPOURUDIT JUSURTRTIS SO NSO DRSSO RSSO RSO SOOI ST TR
RPTCT BS ACT oT DESCRIPTION QUANTITY AMOUNT D] PF] TX
1 -
o | e
3 L
ITEM '
NO. COMMODITY CODE/DESCRIPTION OF ITEM QUANTITY | uNIT UNIT PRICE AMOUNT
\ PS —
State V. Fedro Sots, ET AL . -3-95 = 176(pa)—> 352. 6D
Dk. Gt~ L.- G759/ . KU 95 /8] et > 3R, 00
Ariginasr me capy (APPEAL)
Potrore to Suppites
3-RR-95 2700 6 e 3?5 2 22.00 —> [76.6°
3-27-95" “ /7 o —>| 222.07
\?-028‘_ ?5’ 1 /4/7[ " “ ” ﬁ ‘0329'?: ?;
’ . 0.
3_ 2 ‘Z 7 /80 “ ’ ' —
7-75 . 7250 . . —3|3/8 o0
3)&( Seven dodes) ToTAL P2, 07 &, &P
CERTIFICATION BY RECEIVING AGENCY: | certiy that the above articles have been CERTIFICATION BY APPROVAL OFFCER | certify that this Payment Voucher is
recelved M services rendered as stat, corect and just, and payment is approved.
............. ™ T
sardd el PP
..................... S
Date Title Date
PV 693

OAG 006421 SP 127891



/L > "/ Z

STATE OF NEW JERSEY DOSUMENT BATCH RN
PAYMENT VOUCHER . TC4— AGY- NUMBER TC4— AGY. NUMBER.
PPSTART | SCHED PAY c T
(VENDOR lNVOIC53 DATE ] MOJ OY] YR | MO] DY | YR g:.’f Si’l; i ?5 FL W 13%0»?3% '
P | 1Y3-54-3808 |
contracTnol  acencyrer  suver | By TERMS SEE INSTRUCTIONS FO! (© TOTAL AMOUNT
. MPLETING ITEMS -
ymroUGH@) - | ¥ D 4490, D
M DAVEE MALIE Abin annnron () SEND COMPLETED FORM TO:
carol H. Vendzules ’ja‘-l'\n M. :!_ah“l ' SDA(?
RD#1, Box 453 BIA Criminal JusHee
Monroeville, NJ 08343 25 Markat St
Tentons, NG 08L25
() PAYEE DECLARATIONS : L
e PARTICULARS, THAT THE DESGRIBED o0ns o8 SERICES o o o oo o AR BTN endzules
HAVE BEEN FURNISHED OR RENDERED AND THAT NO BONUS HAS
BEEN GIVEN OR RECEIVED ON ACCOUNT OF SAID DOCUMENT. ( O{ 23 [( 4{6
PAYEE TITLE " BILLING DATE
LINE NO REFERENCE (G  PAYEE REFERENCE
1 — CD AGY NUMBER LINE
2O S B T State v Sote
FUND AGCY ORG CODE | SUB-ORG | APPRUNIT] ACTIVITYCD | OBJECTCD| SUB-OBJ REV SRCE SUB-REV PROJECT/JOB NO
1
O RS ICISSITY RITTITCITTE FONURSS RUPSON ENFOUSIORS! IEUPOPSEN) INSURRRRINS FORRSNRES RO I RIIes
O FSUUUIIY RUVEPOS URTUUII ORI SO SRR RSN RSN SRR NN R
RPTCT BSACT ]JDOT DESCRIPTION QUANTITY AMOUNT D] PF} TX
1
2 cevsesenadiceciannns e U
g e e
ITEM
NO. COMMODITY CODE/DESCRIPTION OF ITEM QUANTITY | UNIT UNIT PRICE AMOUNT
Slat V. Pedrs ,Joét( 24 ot
Dk Glow-L-0475-9/ |8y + |1 Copy)
ﬁZﬂé on Ao ,_{52070/11” N~
T, = o— s /s S |l — 336. /v
#’.’9—9:3 /7{0601\/ S/P P : 3#8‘ Ve)
4-10- 75 P 174 e |0 X '
“ )57 «| |~ —> | /4
JQ/Z Z? “ /90 | - |0 T>| 3827
'/ = . 7 . J’D
4'/7‘_ 9:)—— / /gs ’ ““} gégn
4 18- 95 £ ot o | | 2| 322
Y-19-95 ‘- (77 o | v |« T2 3% 00
( Seven dafes) TOTAL [ R, Y RD. &V

CERTIFICATION BY RECEIVING AGENCY: | certify that the abova articles have been

CERTIFICATION BY APPROVAL OFFICER: | certity that this Payment Voucher s
recelved or rendered as stated herein,

comrect and just, and payment is approved.

—
/Z(a /)/Sbwu" ........ /z///gg Ammwsvmm ...........................
.......... bn‘.%’\’?é“ AR Df. R IGUAAIELIER IR R CRAr TAIELLENEE

PV 6593
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STATE OF NEW JERSEY = [ DOCUMENT 1 pATOH | 49
PAYMENT VOUCHER [ ™" -
PP START SCHED PAY C 4
VENDOR INVOICE) | [ G e A e ] e
L Foe — 354328
contracTNo|  Acencrrer |suwver | (B)  TERMS avee: SEEINSTRUCTIONSForR | (g TOTAL AMOUNT
-COl S -
) F2060. 50
(D) PAYEE NAME ANN ADNDREQS _7 SEND COMPLETED FORM TO:
carol H. Vendzules Jo N M -;(MLI S?;’Q—Q
RD#1, Box 453 'D/ Crimin ?“’
Monroeville, NJ 08343 wrhet- St
//z,em‘sz Ny 08625

(3] PAYEE DECLARATIONS
| CERTIFY THAT THE WITHIN PAYMENT VOUCHER IS CORRECT IN ALL /‘%
ITS PARTICULARS, THAT THE DESCRIBED GOODS OR SERVICES et
gé\éﬁ ?;?5;;8:'&2353 SSSSNDERED AND THAT NO BONUSTHAS PAYEE S|GNATURE
ACCOUNT OF SAID DOCUMENT.
L ADCT e /3.3...%
YEE TITLE BILLINGDATE
LINE NO REFERENCE (G) PAYEE REFERENCE
1 — CD AGY NUMBER LINE
2] CO=(345T. Stade Ve SoTo ...
FUND AGCY ORG CODE | SUB-ORG | APPRUNIT| ACTIVITYCD | OBJECTCD | SuB-O8J REV SRCE SUB-REV PROJECT/JOB NO
1 ......................................................................................................................
2
A [SUUROUS ISSSUURS SUSURPURY ISUUOUD SUSSUIN! ISUURSIOROOY USUUROOR) IUURSUOES ROVOURSOROUS NURPIURINE NUSRO
RPTCT BSACT |OT DESCRIPTION QUANTITY AMOUNT D] PF] TX
1 -
o g I T
sl IR SRS OO URURUETY SURUERUORRRUEN OO ROURRR SRR O PRSPPI
ITEM
NO. COMMODITY CODE/DESCRIPTION OF ITEM QUANTITY UNIT UNIT PRICE AMOUNT
S2at v. s Jils, ot
Db GAOU~L=675-9) (P v ML~ e4py)
mbm p Jupprees )70 P o |G T | o
1724
72495 U /78 T e
P57 50 o > | 32
4-2b- 75 ’ /23 1 / _—> ogyé«n
4#-27- 95 "
72 ‘7 —> VY/ L)
5=/ 95 . N a Y
A-R-95 7, /20 ‘“ —_— 240,
/-4 -95 . 20/ o o—= | #22.m
/Seven dees) ‘ ToTAL _[B 2, NCO. ID
CERTIFICATION BY RECEIVING AGENCY: | certify that the above articles have been CERTIFICATION BY APPROVAL OFF'OER 1 certity that this Payment Voucher i
rendered as stated )won correct and just, and payment is
Vot
Authorized Signature
..... #tnng LoD 11/l /56
i L/ 56 || T ”
PV 6583
e T ll
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STATE OF NEW JERSEY DOCUMENT BATCH ACTGTFY
PAYMENT VOUCHER —Aex NUMBER T A NUMBER.
SCHED PAY C T
(VENDORINVOICE) [ P T soreo v o oreT TR o] ™ it |
o | f 143,388
CONTRACT NOJ AGENCY REF | BUYER (B) TERMS (C) TOTAL AMOUNT
| BLOA 12
m T s 1G] SEND COMPLETED FORM TO:
carol H. vendzules :7 /$77 /W j‘dﬁy 50/‘99

RD#1, Box 453 - ..o DV Cruminad Sh
Monroeville, NJ X5/, a/zu.f St

Tunton) N 48625

(F) PAYEE DECLARATIONS

| CERTIFY THAT THE WITHIN PAYMENT VOUCHER IS CORRECT IN ALL

ITS PARTICULARS, THAT THE DESCRIBED GOODS ORSERVICES  + & & & &
HAVE BEEN FURNISHED OR RENDERED AND THAT NO BONUS HAS

BEEN GIVEN OR RECEIVED ON ACCOUNT OF SAID DOCUMENT.

LINE NO REFERENCE
— CD AGY NUMBER LINE

; ................................................... AT T e T

PO EEEEEEEE! EXRERTEY EERETETTRTTRIPRRTPRTPIRRTTIT REPEYREES st RRL O Sl S

NO. COMMODITY CODE/DESCRIPTION OF ITEM QUANTITY UNIT UNIT PRICE AMOUNT

foﬂiﬁ, V., e /J%zi
Dt GLod~ 1~ 75~ ¢
Wis) v ok sy { AppEne)
%/ﬁm S0 Stppuess
5.95-95  /Yobw 28 pk 2 PR oo —>| 56,
4 296 ‘ Ry | L,  —>| 4% oo
/04, o9

N

—
//m o/ﬂfe,s)
7
ToTAL | B /O 4
CERTIFICATION BY RECEIVING AGENCY: | certity that the above articles have been CERTIFICATION BY APPROVAL OFFICER: | certity that this Payment Voucher is
recelved or rendered as stated herein. comect and just, and payment ls approved.
/“'o
Authortzed Signature
............... mb e
"o oem
PSS - -
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STATE OF NEW JERSEY DOCUMENT BATCH en | ©Y
PAYMENT VOUCHER [T 1" —7"™*" o
PP START SCHED PAY |CHK] oFr| F | RF] Cl A) VENDOR '
(VENDOR "NVO'CE\B DATE Mo ovi v | woy ov | v CAT| UAB] A|TY]FL * ID NUMBER
PO # '
4 "_ /5535259
CONTRACTNO|  AGENCY REF | BUYER | (B) TERMS PAYEE: SEE INSTRUCTIONS FOR I (C) TOTAL AMOUNT

:--:COMPLETING ITEMS . :
“@mrousH@) - |

$ §94 00

(D) PAYEE NAME AND ADDRESS SEND COMPLETED FORM TO: )

G)
| T 2. 94y, Semf DA
“BD¥K T2INSCLE 74 Seerres” Dgpﬁzrﬂ/&wv};,éﬁw/:,‘,37231:/06/7/@7/

A86 CLerrs Koo D) 108 Lot TosTIeE
Noddsbsd Shoil, JJT 0842 L5 mRekeET STREST, OO OES
172700 £)T Oela8 S -0O08S
{F PAYEE DECLARATIONS \(a ]
/
| CERTIFY THAT THE WITHIN PAYMENT VOUCHER IS CORRECT IN ALL Caeleye) LEfrurtdd
ITS PARTICULARS, THAT THE DESCRIBED GOODS OR SERVICES ~ # # # & {20007 A LT e
HAVE BEEN FURNISHED OR RENDERED AND THAT NO BONUS HAS PAYEE SIGNATURE
BEEN GIVEN OR RECEIVED ON ACCOUNT OF SAID DOCUMENT. . .
| et Lot \Daantteed) 1sfie
PAYEE TITLE BILLING DATE
LINE NO REFERENCE (G) PAYEE REFERENCE

{ — CD i‘vuv‘ NUMBER LINE

2 | EAARARRE ERREREARY EAEEEEEEERERELEEELEREEEEREEE] EREREERER EEERS Atio sttt ‘,ﬁ ................. :_.; ........................

bl CURRURS USRS FURURURORRRRURTIRRIRTORIN! ISR CGTHTE V. ke SnTo. el all

FUND AGCY ORG CODE |SUB-ORG | APPRUNIT] ACTIVITY CD | OBJECTCD| Sue-08J REV SRCE SUB-REV PROJECT/JOB NO

1 .......................................................................................................................

2

2 b e e

RPTCT BSACT {oOT DESCRIPTION QUANTITY AMOUNT 0] PF]TX

1

3 e L s

e e e e

ITEM .
NO. COMMODITY CODE/DESCRIPTION OF ITEM QUANTITY UNIT UNIT PRICE AMOUNT

DL2/ENAL TLILSLEWT bL fopedzr/ VW3S -
7975 o5 OTrv LEDCO 70, e <l .
Tveker o 4 - 0075-F/ | |
HAEWS DATES! s1u5iay 193 Hses|@Hoo | TL8600
I3 jad  s30 ApsEF 3900 | k00O
/415, 140 Auses|@ FH-00 2 80-00

; o Y% 4 gsesk@ Fimns o L OO
L OBIG AL OLLY.-SEALED) /; //g/g Dl oa e L

WD Sopetio £ (o7 - Ll afile pr- Ghwesskee Cwwry|
i Total | § §9400

CERTIF 10N BY RECEIVING AGENCY: | certity that the above articles have been CERTIFICATION BY APPROVAL OFICER: 1 certRy that this Payment Voucher ls correct
received. rendered as w”nln. and payment is appr .
~ N

WHITE-Original CANARY-Duplicate

pe

SP 127895
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- STATE OF NEW JERSEY DOCUMENT BATCH A'},%TF? FY
PAYMENT VOUCHER 5 e NOMBER e i HUMBER

PP START SCHED PAY |CHK] oFf| F|RF| C A) VENDOR i

(VENDOR INVOIC’E& DATEj20oviva | wo} ov | v CAT] uAB] A TY| FL ) IDNUMBER

PO # “" '

L]

CONTRACTNO|  AGENCY REF | BUYER | (B) TERMS () TOTAL AMOUNT
(D) PAYEE NAME AND ADDRESS (E) SEND COMPLETED FORM TO:
JOHN M. FAHY, ESQUIRE

DIANA DOMAN TRANSCRIBING

Department of Law and Public Safety

P.0. Box 67
Audubon, NJ 08106 Division of Criminal Justice
25 Market Street - CN 085
Trenton, NJ 08625-0085
{F) PAYEE DECLARATIONS

| CERTIFY THAT THE WITHIN PAYMENT VOUCHER IS CORRECT IN ALL
ITS PARTICULARS, THAT THE DESCRIBED GOODS OR SERVICES

> s> >

HAVE BEEN FURNISHED OR RENDERED AND THAT NO BONUS HAS . PAYEE SIGNATURE .
BEEN GIVEN OR RECEIVED ON ACCOUNT OF SAID DOCUMENT. < /3/7;/-;6
.. A T T Tyt
LINE NO REFERENCE (G) PAYEE REFERENCE
CO—1— AGY NUMBER LINE
o I Rl State versus Fedro Soto T
2
g |
FUND | AGCY | ORGCODE |Sus-ORG | APPRUNIT] AcTiviTYco | ossecTcn| sus-osy REVSRCE | SUB-REV PROJECTAOB NO
1 ------------------------------------------------------------------------------------------------------------------
2 .
3 | T N I P A e
RPTCT | BSACT |OT DESCRIPTION QUANTITY AMOUNT | Pl
1 -
o o e S
L E T e P P PP I
ITEM
NO. COMMODITY CODE/DESCRIPTION OF ITEM QUANTITY UNIT UNIT PRICE AMOUNT
Original and one copy of the
transcripts in the matter of
State v. Soto, heard on dates
1/17/95 to 3/21/95 (list attafhed)
4194 pages $2.00 $ 8388
—58388
e TotaL | YT -
CERTIFICATION BY RECEIVING AGENCY: | certiy that the above articles have been CERTIFICATION BY APPROVAL OFFICER: | oertity that this Payment Voucher ls
rendered as stated correct and just, and payment ks approved.
...... A AT
. Sig ’V( Authorized Signature
D 75 Aoarey eran S 36 e
kLU Thie Date
PV 693
poe— -1

OAG 006426
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October 28,

TO:

DIANA DOMAN TRANSCRIBING

P.O. Box 67
Audubon, NJ 08106
(609)547-2506
(609)547-8973
S.S. #147-44-1054

1996

John M. Fahy, Esquire

Senior Deputy Attorney General

RE:
Date

1/17/95
1/18/95
1/19/95
1/23/95
1/24/95
1/25/95
1/30/95
1/31/95
2/1/95
2/2/95
2/6/95
2/7/95
2/8/95
2/16/95
2/21/95
2/27/95
2/28/95
3/1/95
3/2/95
3/6/95
3/7/95
3/8/95
3/13/95
3/14/95
3/15/95
3/21/95

Total for this bill is $8388.
Two days are still outstanding.

OAG 006427

State v. Soto

Disk Deposit Copies @

cac -0- 2 $2.00
cac
pat
pat
pat

kd

liz
liz
as-44
bonita
as-44
jl-15 ~
kcd-20
lac
jl-15
kcd-20
rc-8
jb

dmd
marge
jsl
rg-11
cn-11
sg

pat
bonita

Pages

RECEIVED

GCT 801996

STATE GRAND
JURY

Will follow shortly.

Pages Total
210 $420
203 406
182 364
162 324
207 414
l143+a 288
169 338
166 332
190 380
168 336
131 262
142 284
157 314
188 376
110 220
162 324
198 396
185 370
128 256
143 286
283 366
185 370
174 348

26 52
144 288
137 274

T4194 $8388

SP 127897



STATE OF NEW JERSEY —DQCUMENT _— — BATCH ber |7
|— AGY. M NUMBE
PAYMENT VOUCHER | : T -
VENDOR INVOICE PPSTART | SCHED PAY |CHK OFF| F|RF[C A) VENDOR
( . P\) DAT —] Mo oY YR mo| oy | YA |CAT] LIAB] A} TY FL @ ID NUMBER
|[ PO # I— *— 147-44-3050"
L]
CONTRACTNO|  AGENCYREF | BUYER | (B) TERMS (©) TOTAL AMOUNT
NET 9558.99
(D) PAYEE NAME AND ADDRESS SEND COMPLETED FORM TO:
Diana Doman Transcribing John M. Falhy, Esquire
P.0. Box 67 Div., of Criminal Justice
Audubon, -NJ 08106 25 Market Street - CN-085
Trenton, NJ 08625
(3] PAYEE DECLARATIONS > ’ D)
1 CERTIFY THAT THE WITHIN PAYMENT VOUCHER IS CORRECT IN ALL WMH
ITS PARTICULARS, THAT THE DESCRIBED GOODS ORSERVICES # # ... A T 0 rn e n il
gévr-: BEEN FURNISHED OR RENDERED AND THAT NO BONUS HAS PAYEE SIGNATURE p z/v
EN GIVEN OR RECEIVED ON ACCOUNT OF SAID DOCUMENT. /
T LA e | T5E
PAYEE TITLE BILLING DATE
LINE NO REFERENCE (G) PAYEE REFERENCE
—— COD—1— AGY NUMBER LINE
; ........................................................... Pedr0.. 80D e i
D e P PP P PP PP
FUND AGCY ORG CODE | SUB-ORG | APPRUNIT] ACTIVITYCD | OBJECTCD| Sus-0O8J REV SRCE SUB-REV PROJECTNOB NO
1 ...............................
o | b e e e L
O S e P PPy
RPTCT BSACT |OT DESCRIPTION QUANTITY AMOUNT 0} PF]TX
1 -
o | L ]
g |
ITEM
NO. COMMODITY CODE/DESCRIPTION OF ITEM QUANTITY UNIT UNIT PRICE AMOUNT
Original! and one copy of the
transcript in the matter of
State v Pedro Soto heard on
3/16/95 and 3/20/96 - 279 pages 2 $2.90 £558.99
. A A . TOTAL 522800
CERTIFICATION-BY RECEIVING AGENCY: | cortlty that the above articles have been CERTIFICATION BY APPROVAL OFFICER: | certity that this Payment Voucher ks
recelved ot od as stated herein. correct and just, and payment is approved.
..... 4
RISy AR IR | EEPPREPPIRINS R
.. %J}bﬁﬂ’ﬂ«?b‘”"’%@/*/ﬂ/%
Trle B Date Titie Date
PY 873
[ nd

OAG 006428

SP 127898



November 12, 1996

DIANA DOMAN TRANSCRIBING
P.O. Box 67 '
Audubon, New Jersey 08106
S.S. 147-44-1054
(609) 547-2506
FAX (609) 547-8973

TO: John M. Fahy, Esquire

RE: State v. Pedro Soto

DATE DISK #
3/16/95 sg/dmd
3/20/96 kd .

This is the balance of our days.

COPIES

DEPOSIT PAGES @ TOTAL
-0- 2 138 $2 $ 276
) 141 282
$ 558

I am trying to put together a

master index and as soon as this is possible I will send the

same.

OAG 006429

Thank you for your patience and cooperation throughout.

RECEIVED

S s

DEC 4 19%
STATE GHAND
JURY

8 e

SP 127899



PETER VERNIERO
ATTORNEY GENERAL

State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET
CN 085
TRENTON, NJ 08625-0085
TELEPHONE: (609) 984-6500

December 31, 1996

Ms. Carol H. Vendzules

The Type-Right-Er

Box 453
Monroeville, New Jersey 08343

Dear Ms. Vendzules:

hw

OAG 006430

Re: State v. Pedro Soto

TERRENCE P. FARLEY

DIRECTOR

In response to your letter of December 19, 1996, please be advised that |
inadvertently left the dates of 4/3/95 and 4/4/95 out of the letter previously sent to you
dated December 17, 1996. The voucher for these dates, however, was submitted for
payment to the State Police fiscal office. These two dates were included among other
dates for vouchers you submitted dated October 23, 1996.

I have not located the voucher you submitted dated October 7, 1996 for five
(5) dates May 1995. You have advised me that you will resubmit your bill for these five (5)
days on a new voucher. | apologize for the inconvenience.

I have been advised by the State Police fiscal department that payment will
be forthcoming shortly after the New Year.

LIPS

Very truly yours,

John M. Fah

Senior Deputy Attorney General

New Jersey Is An Equal Opportunity Employer

SP

127900



State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET
CN 085
TRENTON, NJ 08625-0085 TERRENCE P. FARLEY

v
E T. PORITZ .
DEBORAH T. PO TELEPHONE: (609) 984-6500 DIRECTOR

ATTORNEY GENERAL
March 7, 1996

Hon. Robert E. Francis, J.S.C.
Superior Court of New Jersey
Gloucester County Courthouse
P.O. Box 429

Woodbridge, New Jersey 08096

Re: State v. Pedro Soto, et al.
Docket No. 1-492-7-88

Dear Judge Francis:

Recently the United States Supreme Court heard a matter, United
States v. Armstrong, et al. No. 95-157, which involved a discovery application made
by black defendants claiming selective enforcement by federal prosecutors in
handling crack cocaine cases. Attached is a newspaper article conceming the
case. Oral argument was held last week, but no information is available yet
concerning the date on which the opinion will be issued.

| bring this case to your attention since it might have some relevance
to the matter before Your Honor.

Veyy truly yours,

Senior Depdty Attomey General

hw
Attachment
c: Brent Hopkins, Asst. Pros.,Gloucester
P. Jeffrey Wintner, Esq., Off. Pub. Def.
- Wayne E. Natale, Esq., Off. Pub. Def.
Carrie Dingle, Esq., Off. Pub. Def.
Justin T. Loughry, Esq.

@m New Jersey Is An Equal Opportunity Employer '

OAG 006431 SP 127901



. .
High court
(] -
questions
& 4 :
claim of
(% .
court bias
- W, frhe Justices say they
ould need clear evidence
of selectlve prosecution of

black men before ruling
there was blas. .

THE LOS ANGELES TIMES

1ed?
;,A.-;_WASHINGTON — The Supreme

,,_tpun justices indicated yesterday
-, they were not ready to allow aa claim

.. ¢f biased prosecution against black de-

fendants without clear evidence white
“péople were getting away with the
. Same crimes.

i If there is selective prosecution”
.-of blacks for selling crack cocaine,
.iliere should be many examples of
., Jhites not being prosecuted in federal

]

Pourt for selling crack, said Justice

: . otephen G. Breyer. “That should be

OAG 006432

“easy. Why isn't it?"

. Justice Ruth Bader Ginsburg and
“'David H. Souter took the same view.
“You have no evidence of similarly

]

" Mgftuated whites” who are escaping

“plosecution, Ginsburg told a lawyer
‘"répresenting five black men from In-
“Vgtewood, Calif.,, who were caught in a
2,9 ..

° ,'d'{’ug sting.

2. How is there even a claim here. ..
unless you first have that evidence?”

“#5ked Souter.

noyThe highly skeptical questions
““nother Los Angeles case that has put
'3 national spotlight on the issues of
ogime, race and possible bias in the

criminal justice system.

... Defense lawyers and black leaders
“hive long maintained that black men
~nake up an undue share of the prison
- Population because of racial bias —
_ whether blatant or unconscious -— on
(e part of police, prosecutors and

. Jidges.

. Spe during an hourlong argument in

But the justices made clear they
were looking narrowly only at one as-
“pect of this broad issue: Were federal
“plosecutors in Los Angeles showing
.r4cial bias by singling out black defen-
“dants in crack cocaine cases for pros-
ecution in the federal system, where
“the punishments are more severe
than in county courts?
«2+In a typical year, several thousand
-plople are arrested in Los Angeles
- Lounty for selling or possessing crack
.cocaine. Most are prosecuted in the
.cpunty courts. !
+~iEach year, however, the U.S. attor-
-ney selects about 50 cases for pros-
wecution in federal court, where the
-law mandates 10 years in prison for
~those caught with an ounce or more of
-<rack. In Los Angeles, and as in most
i.urban areas, the vast majority of these
£dses involved black men.
*+ Four years ago, a federal public de-
rfender challenged this pattern as a vi-
olation of the Constitution’s guarantee
-.of “equal protection of the laws.” Bar-
-bara O’Connor, the public defender,
~filed a motion charging selective pros-
-.etution of the five black defendants
-who were arrested in Inglewood, a
Los Angeles-area city. They were vid-
,eotaped making crack sales that to-
i aied 125 grams, or roughly 4 ounces.
- v;She cited a single statistic to back
31p her claim of racial bias: all 24 crack
rcpcaine cases handled by her office in
.1991 involved black men.
¢“<Based on that fact, U.S. District
.Judge Consuelo Marshall ordered
Iprosecutors to explain their criteria
*Tor taking cases into federal court. She.
also ordered them to furnish three
vyears of data on state and federal
«frack cases in Los Angeles County.
=d1Yesterday, Clinton administration
-dawyers argued that Marshall erred by
-mot demanding that defense lawyers
Jfirst show evidence that whites were
not being prosecuted.
-z5"“The bottom line is that there has
Lta' be a substantial showing that indi-
Wwiduals who are similarly situated
<¢that is, selling like amounts of crack)
-are not being charged,” U.S. Solicitor
1feneral Drew S. Days III told the
court. .

SP 127902




STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

. MEMORANDUM

TO: AAG Michael Bozza
AAG Debra Stone
AAG Ronald Susswein

FROM: SDAG John M. Fahy
State Grand Jury
DATE: March 11, 1996

SUBJECT: State v. Pedro Soto, et al.
(Turnpike Stops Case)

Attached you will find an opinion in which the court grants defendants’
consolidated motion to suppress evidence based upon racially selective enforcement
engaged in by State Troopers on the southern portion of the Turnpike. The judge found
that defendants, primarily based upon statistics, established a prima facie case which the
State failed to rebut.

| am preparing a memorandum which the Attorney General wants by
tomorrow regarding an assessment of the viability of an appeal. Of course, the
ramifications of this decision and the likelihood of success on appeal are factors
relevant to our decision.

Any thoughts, suggestions or recommendations you have would be most
appreciated.

J.M.F.

hw
Attachment

OAG 006433 | SP 127903
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
- DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: EAAG Alexander Waugh
Office of the Attorney General

FROM: SDAG John M. Fahy M/
State Grand Jury
DATE: March 12, 1996

SUBJECT: State v. Pedro Soto, et al.
(Turnpike Stop Case)

Pursuant to your request, | have analyzed the decision rendered by Judge
Francis in the above-captioned matter. First, it must be noted that the opinion is largely
factual in nature. Unfortunately, the Court seems to totally accept all of the statistics
offered by the defense as being sufficiently reliable for him to make comparisons regarding
disparate treatment. Moreover, the Court went on to harshly criticize upper management
of the Division of State Police for their failure to take steps to investigate and remedy the
problem of selective enforcement which was brought to their attention from prior news
reports, complaints and litigation. The strong factual findings made against the State
Police makes this a difficult case to overturn on appeal.

In defense of this motion the State strongly challenged the public defender's
assertion that a 15% standard of black stops should be adopted and applied uniformly as
a benchmark or "quota." The Court relying on the public defender surveys and the
opinions of their expert seems to have no problem with this benchmark. Likewise, the
Court accepts that despite two-thirds missing data, that the State Police stops in actuality
were 35.6% black during the selected time period, and that this figure rose to 46.2%
between exits 1 and 3 at the southernmost position of the turnpike. The Court found this
disparity to be “stark" citing to a civil employment case, Wards Cove Packing v. Antonio,
493 U.S. 642 (1989). The Court found that the disparity constituted a prima facie case of
discrimination and then shifted the burden of proof to the State to "rebut" it.

It could be argued that the Court erred by improperly shifting the burden of
proof to the State to explain the reason for the disparity. Even in employment cases, the
employer need only articulate a bona fide business reason for the action taken, and the

[ = B aamete s -

OAG 006434 SP 127904



EAAG Waugh
March 12, 1996
Page 2

burden of proof remains with the employee to prove discriminatory intent.

The Court relies heavily on State v. Kennedy as basis for placing the burden
on the State to prove statistical disparity is not the result of racial discrimination. Kennedy
is the Appellate Division decision authored by Judge Baime which adopted the “colorable
basis" standard as the one to be met by defendants seeking discovery in racial profiling
cases. Although the standard for prevailing with a selective enforcement defense was not
at issue, Judge Baime in Kennedy stated that "[A] prima facie case is one that if unrebutted
will lend to a finding of selective prosecution." What Judge Francis neglects to cite to in
the present case are the State and Federal cases which clearly state that defendants have
the burden of not only proving a discriminatory effect but also a "discriminatory purpose,"
Wayte v. United States, 470 U.S. 598 (1985); State v. DiFrisco, 118 N.J. 253
(1990).Reliance on Kennedy for redefining the standard to be applied for selective
enforcement claims may be misplaced.

Further, Judge Francis by suppressing the evidence at this stage of the
litigation totally ignores the requirement that a defendant must actually establish that the
officer in his case acted with a discriminatory purpose. While a pattern of selective
enforcement might exist, defendant’s stop might not have been the product of that pattern.
Defendant must not only establish that a class of persons were being treated differently,
but must also place his case within the class of those adversely effected. There was no
evidence in the present case as to the facts of any individual case. Therefore, at most the
Court could have made its finding as to the existence of a discriminatory pattern and

- practice and deferred to the individual trial judges to determine whether a particular
defendant was actually the victim of such a pattern.

While the Court was likely aware of the requirement of establishing a
discriminatory purpose, this issue was not directly discussed in the opinion. Rather the
Court chose a direct attack on Col. Pagano as a means of confronting this issue without
articulating the legal standard. The attack on Col. Pagano and members of the Drug
Intradiction Unit was unique and vicious. The Court chose only to note the most extreme
incidents without regard for context and explanation. There was extensive evidence in the
record that the State Police through standard operating procedures and training always
emphasized compliance with constitutional requirements including rejection of race as a
factor to be considered with regard to profiling. Unfortunately, the Court totally ignores
these portions of the record and an Appellate Court will unlikely search the record to
reverse factual determinations.

The Court ultimately concluded that "the utter failure of the State Police
hierarchy to monitor and control a crackdown program like DITU or investigate many

e - et o o—— - -
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EAAG Waugh
March 12, 1996
Page 3

claims of institutional discrimination manifest its indifference if not acceptance.” While this
is a harsh and condemning statement, one could argue it falls short of establishing a
discriminatory purpose. At most it might establish recklessness or negligence. This,
however, is not a desirable argument to make before the appellate courts of this state in
arace case. While the trial judge might have technically misapplied the law and painted
the strongest picture that he factually could for the defense, appellate courts will probably
disregard these deficiencies to eradicate the evil of racially selective enforcement of traffic
laws which the Court found to exist.

Finally, dicta in the opinion places a responsibility on the State Police to

monitor the racial composition of stops made by troopers. This issue must be addressed
or it will come back to haunt the State Police in future litigation.

J.M.F

hw
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM
TO: Terence P. Farley
Director
FROM: SDAG John M. Fahy
State Grand Jury
DATE: March 15, 1996

SUBJECT: Selective Prosecution Litigation Involving
State Police Stops

As you are probably aware, Judge Francis rendered a decision in the B
Gloucester County litigation adverse to the State Police regarding racial profiingonthe .~
Turnpike. The Court found that defendants presented evidence of a prima facie case of -
selective stopping which the State failed to rebut. AAG Stone, AAG Susswein, AAG
Paskow and | attended a meeting on behalf of the Division of Criminal Justice with the
Attorney General in which the viability of an appeal was discussed. The consensus of
opinion is that the trial judge based his decision on unreliable statistics and improperly
shifted the burden of proof to the State. All of us concur that it is unlikely a reversal will
be obtained based upon the strong adverse factual findings made against the State Police,
but recognized the need for an appeal due to the legal problems created by this decision.
At the conclusion of the meeting the Attorney General made a preliminary decision to
appeal. | am presently drafting papers with the assistance of DAG Sims from the
Appellate Section.

The Attorney General also indicated that a strong effort should be made to
confront this issue in Hunterdon County where a suppression motion is presently pending
regarding stops on Interstate Highway 78. The issue of who bears the cost of this type of
expensive litigation has arisen in the past and will most likely be an issue in Hunterdon
County.

Attached you will find a letter from the State’s expert in the Gloucester
County case explaining that the county claims it has no funds to complete payment of their
portion of the bill. When the motion was initially filed, the State Police and Gloucester
County agreed to split the bill evenly. After paying $21,689.35 of the total bill of
$87,632.32, Prosecutor Cotton has now voiced opposition to paying the remainder of the
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Director Farley
March 15, 1996

county’s portion. The State Police have agreed to continue paying their half of the bill, but
Col. Williams believes the county should also pay half.

The issues of responsibility for representation and costs in defense of future
motions were generally raised with the Attorney General who indicated that | should bring
this matter up with you for input and resolution. In effect, CJ will be working to resolve this
issue between the County Prosecutors and the State Police. Perhaps we should meet to
discuss the best approach to resolve this conflict. It should be noted that in press
comments Assistant Prosecutor Harvey Lester who is presently handling the Hunterdon
County matter indicated that the State would be responsible for defending the motion in
that county. He has not communicated this sentiment to me nor formally requested
supersession to date.

J.M.F.
hw
Attachment
c: Deputy Director Michael Bozza
Deputy Director Debra Stone
_2..

[ T nd
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THE CENTER F
FORENSIC ECONOMIC STUDIES

MARYLAND OFFICE: SUITE 1200 - 1608 WALNUT STREET NEW YORK OFFICE:

© 4440 OAKTREE ROAD PHILADELPHIA, PENNSYLVANIA 19103 160 WEST END AVENUE, #15A

RO oo os o (215) 5465600 - FAX (215) 7328158 o0 See bosg 102

INTERNET. Foreco@Hslc.Org
March 8, 1996

John M. Fahy, Esquire MAR 14 1996
Senior Deputy Attorney General
State of New Jersey STATE GRAND
CNO081 JURY

Richard J. Hughes Justice Complex
Trenton, New Jersey 08625-0081

Dear Jack:

Thank you for attempting to obtain payment from the State of New Jersey, Division of the
State Police for the Center for Forensic Economic Studies (CFES) for our work in support of State
of New Jersey v. Pedro, et al. Lt. Fred Landsky contacted our office last week and indicated that
the State Police would only make payment for one-half of the total costs. He indicated that the State
would forward $27,476.38. This still leaves an unpaid balance of $22,126.80.

We were in trial in this matter a full year ago. At that time, you indicated to me that
although Gloucester County had no further funds to allocate to this matter, the State of New Jersey
would pay for the balance of Gloucester County’s share. Some of the unpaid invoices extend back
two full years. As you well know, this trial was a marathon lasting six months, with my personal
testimony and cross examination extending over several weeks. At the beginning of this project, no
one could have anticipated the length of this trial, nor the number of hours which ultimately had to
be expended for this effort.

CFES and I fulfilled every request made by Gloucester County and the State of New Jersey.
I trust the State of New Jersey will make good on the remaining outstanding balance of $22,126.80.
I have attached a summary table of the billings/payments for your reference.
Thank you for your attention in this matter.
Sincerely,

oz;,gz.é‘i, -

Leonard A. Cupingood
Vice President

LAC:pas
Enclosure
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Bill Number/Date

11
23
26
30
33
34

35

Total

OAG 006440

04/6/94

12/2/94

01/6/95

02/3/95

04/4/95

05/1/95

06/6/95

2
STATE of NJ v. PEDRO, et al.

DETAIL OF OUTSTANDING INVOICES

Paid By
Amount County State
¢)) 2 3)
$7,688.76 -0- $ 3,844.38
4,314.03 $2,157.01 -0-
18,211.20 9,105.60 -0-
20,853.48 10,426.74 0- .
24,990.80 -0- 12,495.40
11,117.00 0- 0-
457.05
$87,632.32 $21,689.35 $16,339.78

Balance
@
$ 3,844.38
2,157.01
9,105.60
10,426.74
12,495.40
11,117.00

457.05

$49,603.18
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DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

Date: 3/21/96

RE: ' ’ ‘-\“__/

State v. Pedro Soto, et al.

O See me. . X For your information.
3 Phone me. . 3 For your review and comment. ..
3 For appropriate action. . O Per our conversation. )
O Investigate and report. 10. [ Per your request.

[J Reply directly, with copy to me. 11. O Note and return {file).

[ Prepare reply for 12. O Circulate and return (File).

I N
W 00 ~

REMARKS: I assisted the State Police in
drafting this statement. The message is l
essentially what Col. Williams and his senior i
staff want to say. I suggested modifications i
sy of language and caveats which were accepted.

' I believe the statement provides an appropriate
balance and is legally sufficient.

hw !
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
OFFICE OF THE ATTORNEY GENERAL

From the desk of: DEBORAH T. PORITZ =
. ATTORNEY GENERAL
Jim Ciancia, Alex Waugh,
pate: 3/20/96 . Jeff Miller & John' Fahy ~

FOR YOUR SUGGESTIONS, IF ANY, AS SOON AS POSSIBLE

-~ CONFIDENTIAL®

sP 127912
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STATE OF NEW JERSEY

DIVISION OF STATE POLICE

SUPERINTENDENT’S OFFICE
P.O. BOX 7068

WEST TRENTON, N.J. 08628-%068
609-882-2000 X-2264

, FACSIMILE TRANSMISSION
TOTAL NUMBER OF PAGES INCLUDING THIS COVER SHEET ___«J
DATE: S%’q/q & FAX NUMBER: __ 433~ 2835
TELEPHONE NUMBER:
TO: /4/7&&«@,1 Goinar. X Feirs

FROM: &/@/ﬂ%«
COMMENTS: %W“f*’b}éyﬂw W/W
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On March 4th of this year, Robert E. Francis, J.S.C., issued his decision in State v, Pedro Soto, ¢t
al, a case consolidating motions to suppress. The judge found that the “defendants have
established a prima facie case of selective enforcement which the State has failed to rebut

requiring suppression of all contraband and evidence seized.”

The full impact of the judge’s ruling is yet to be determined. What it means, at this point, is that
this judge feels the Division allows and tolerates discrimination and that personnel of the
Division have targeted minorities for investigation and arrest. Needless to say, I strongly
disagree with the judge’s ruling and assertions. The Division of State Police does not, and will

not, condone or tolerate any type of racial profiling.

I have conferred with Attorney General Poritz on this matter, and am pleased to announce that
the decision has been made to take this case to appeal. The appeal has the full support of the

Govemor and the Attorney General.

In the interim, I urge all troopers to rely on their training. If a trooper has the legal basis to make
a stop, the stop should be made. If, after making the stop, probable cauée exists to proceed
further, then the trooper should proceed. Of course, legal basis or probable cause may not be
dependent on race! If we rely on our training, training that does not and never did include

racial profiling, we will stand on firm ground.

Additionally, as a result of this case, it is likely that Division patrol related arrests may be

-challenged by suppression motions based on racial profiling. Motor vehicle stops, summonses
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and arrests may be subject to statistical analysis by defénse attorneys secking to suppress
evidence based on such profiling. And, while I disagree with the speculative statistics relied
upon by this judge, road troopers and the entire Division chain of command must strive to
document all objective basis for motor vehicle stops, summonses and arrests within the
appropriate Division reporting system. Failure to do so will expose the Division and the member
to further criticism. Therefore, it is essential to call in all stops with accurate description of
vehicle occupants and to make notes on the rear of yellow copies in order that our Division can

successfully defend future challenges.

I should note that while I am aware that some of our troopers use their vehicle’s spotlight for
safety purposes, particularly as concerns vehicles with fully tinted windows, this procedure
should not be routinely utilized due to the perception that its purpose is to determine the racial
character of the occupants of a vehicle. I am not suggesting the spotlight should never be used. I
am saying that the spotlight should not be used prior to the point in time that the decision has

been made to stop a vehicle.

In conclusion, the Division of State Police will continue to support troopers who do their jobs in
a lawful manner. As long as there exists a legal basis, there cannot exist a viable claim of a
violation of civil rights. Do your job correctly and this office, in conjunction with the Attorney

General’s office, will always provide the legal representation required to defend our members.
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State of New Jerse
DEPARTMENT OF LAW AN PUBLIS SAFETY

DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET
CN 085
DEBORAH T. PORITZ TRE|
3 NTON, NJ 08625-0085
ATTORNEY GENERAL TELEPHONE: (609) 984-6500 TERRENCE P. FARLEY

DIRECTOR
March 22, 1996

Honorable Robert E. Francis, J.S.C.
Superior Court of New Jersey

P.O. Box 429

Gloucester County Court House

P.O. Box 429

Woodbury, New Jersey 08096

Re: State v. Pedro Soto, et al.

Dear Judge Francis:

I have received and reviewed the proposed order submitted
by Mr. Wintner regarding defendants consolidated motion to
suppress. It appears that some clarification might be required
regarding the actual holding made in Your Honor's opinion. The
State believes that the actual holding is detailed on the first
page of the opinion in the section that states:

After a lengthy hearing, I find defendants have
established a prima facie case of selective
enforcement which the State has failed to rebut
requiring suppression of all contraband and
evidence seized.

I assume this finding of selective enforcement pertains to
selective stopping. As recited on the first page of the Court's
opinion, the subject of defendant's action dealt with the area
south of Exit 3 only. - Each of the defendants was a motorist
stopped and eventually arrested south of Exit 3.

The portion of the opinion cited by defendants in the
proposed order deals with the targeting of blacks for
"investigation and arrest between April 1988 and May 1991 both
south of Exit 3 and between Exits 1 and 7A of the Turnpike." From
participation in the litigation I assume the "investigation" would
refer to the initial stop.

L@N New Jersey Is An Equal Opportunity Employer

SP 127916
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Honorable Robert E. Francis, J.S.C.
Page Two
March 22, 1996

I merely point this possible ambiguity out since the
State anticipates other litigation might arise based upon this
order. The specifics as to the extent of the Court's finding is
important regarding who might benefit from the ruling. Of course
the Court is in the best position to articulate the parameterd of
the actual holding.It appears the language quoted by the defense is
more expansive than that contained in the holding on the first page
of the opinion.

It should also be noted that the State was always under
the impression that even if there was a finding of a policy of
selective enforcement, that a second hearing would be required to
determine under the facts of a particular case whether a defendant
was actually the victim of such a policy. Evidently, Your Honor
has held otherwise and this ruling might be utilized to effect
other stops made of minorities.

Finally, in your opinion you note that 19 defendants
joined in the motion. My review of the proposed order lists only
17 defendants. I will communicate this discrepancy to Assistant
Prosecutor Hopkins since his office and the Public Defender's
Office are in a better position to determine which defendants
actually pursued the motion. to suppress.

Respectfully submitted,

Jghn M. Fah
Senior Deputy Attorney General

hw

c: Brent Hopkins, Asst. Pros., Gloucester
P. Jeffrey Witner, Esq., Off. Pub. Def.
Wayne E. Natale, Esq., Off. Pub. Def.
Carrie Dingle, Esqg., Off. Pub. Def.
Justin T. Loughry, Esqg.

| o - ot et e e -
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State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET

CN 085
DEBORAH T. PORITZ TRENTON, NJ 08625-0085 TERRENCE P. FARLEY

ATTORNEY GENERAL TELEPHONE: (609) 984-6500 DIRECTOR

March 22, 1996

Dr. Leonard A. Cupingood

Vice President

The Center for

Forensic Economic Studies

Suite 1200

1608 Walnut Street
Philadelphia, Pennsylvania 19103

Re: State of New Jersey v. Pedro Soto, et al.

Dear Dr. Cupingood:

I am responding to your letter of March 8, 1996 regarding
payment for services in the above captioned matter. As I indicated
in our telephone conversation today, Lt. Fred Landsky advised me
that the State would be making payment on its portion of the total
bill. He expects to have a check cut in the amount of $27,476.38
sometime today or early next week.

As your letter also indicates, this leaves an unpaid
balance of $22,126.80 which is the outstanding balance due from
Gloucester County. In your letter you state that I indicated that
the State of New Jersey would pay the balance since Gloucester
County had no further funds to allocate to this matter. This
statement 1is not accurate. What actually took place was that
during the course of this litigation while you were actually
appearing in Gloucester County, Assistant Prosecutor Brent Hopkins
indicated that County Prosecutor Harris Cotton advised him that the
County had no further funds for this matter. I indicated to you
that despite this statement attributed to the County Prosecutor,
that the requested services should be provided and that your firm

L@% New Jersey Is An Equal Opportunity Employer
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Dr. Leonard Cupingood
Page Two
March 22, 1996

would be paid. The issue regarding allocation of the payment was
a matter for the governmental agencies to decide. Be assured our
office will work with the County Prosecutor's office to resolve
this matter as expeditiously as possible.

Very truly yours,

John M. Fahy
Senior Deputy Attorney General

hw

c: Lt. Fred Landsky, N.J.S.P.
Brent Hopkins, Asst. Pros., Gloucester
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: EAAG Alexander Waugh
Office of the Attorney General

FROM: SDAG John M. Fahy
State Grand Jury W
DATE: March 29, 1996

SUBJECT: State v. Pedro Soto, et al.

On Thursday, March 23, 1996, | called Judge Francis’ chambers to determine
— whether he had signed an order suppressing evidence in the above-captioned matter yet.
The date of filing of the order is important since the State is filing a motion for leave to

appeal an interlocutory order.

Previously, | had filed objections to the proposed order submitted by
defendants. In my letter to the judge | pointed out that the extent of the proposed order
was broader in scope than that originally sought by defendants. | also questioned why no
phase 2 hearing was ordered where the individual troopers could testify as to the particular
facts of each case. From comments made by the judge at trial and his ruling which
prevented the parties from introducing evidence pertaining to the individual cases at the
consolidated hearing, it was the State’s belief that further hearings would be required even
if an unlawful pattern was found to exist.

Judge Frances personally returned my call. He indicated that | raised
interesting issues which he wanted the defense to address also. He advised me that a
further hearing either in person or by telephone conference would probably be required.
He also assured me that an order would not be entered without notification to our office.

JMEF.

hw
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: EAAG Alexander Waugh
Office of the Attorney General

FROM:  SDAG John M. Fahy M/
State Grand Jury

DATE: March 27, 1996

SUBJECT: State v. Pedro Soto, et al.
Authorization to Order Transcripts

It is my understanding that the Attorney General has decided to appeal
Judge Francis’ ruling in the above-captioned matter. As was discussed at the meeting
on March 25, 1996, there will be a need for transcripts if the Appellate Division grants
the State’s motion for leave to appeal. AAG Ann Paskow recommended that the
transcripts be ordered at this tirmne.

The estimated cost of the transcripts is $22,000 as calculated by Dorothy
Boss, Supervisor of Court Reporters for Gloucester County. There were 73 hearing
days. | assume the bill will be forwarded to State Police for payment. The County
Prosecutor’s office has advised me that they are deferring to our office on the issue
of appeal. The County is also balking at paying their entire half share of the expert
fees in this matter. Director Farley will handle the issue of expert fees with the
Prosecutor. |assume that any request to the County to pay for one half of the cost of
transcripts will not be positively responded to.

Please advise .

J.M.F.

hw
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State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET

CN 085
TRENTON, NJ 08625-0085 TERRENCE P. FARLEY
ATTORNEY GENERAL TELEPHONE: (609) 984-6500 " bRecron

April 10, 1996

Thomas Melani, Esquire
1135 Clifton Avenue
Clifton, New Jersey 07013

Re: State v. Chalas
Indictment No. S 903 95

Dear Mr. Melani:

The Division of State Police has forwarded your subpoena duces
tecum in the above~-captioned matter for response. Please be
advised that the State Police do not keep "statistics of minority
arrests" by troopers and therefore this information would be
required to be manually tabulated. While the State Police under
appropriate circumstances are required to produce existing records,
they are not required to compile statistics and studies requested
by parties in court proceedings.

Further, it is the position of the State that the request you
have made is extraordinary discovery beyond that contemplated by
R.3:13-3. The appropriate practice under such circumstances is to
proceed by way of motion in which defendant makes a "colorable
basis" showing justifying the ordering of additional discovery.
See State v. Kennedy, 247 N.J.Super. 21 (App.Div. 1991). See also
State v. Kuszubinski, 177 N.J.Super. 135, 141 (L.Div. 1980).

I am also copying the Assistant Prosecutor assigned to handle
this prosecution to advise him of this discovery request.

Very truly yours,

Senior Deputy Attorney General

hw

c: Asst. Pros. James Addis
Sgt. Zelenak

L@Ps New Jersey Is An Equal Opportunity Employer
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THOMAS MELANI

Attorney-Atlaw

1135 Clifton Avenue Clifton, New Jersey 07013 Telephone: 201-779-2266 Fax: 201-779-4100

Division of State Police
River Road

P.O. Box 7068

West Trenton, NJ 09628-0068

ATTN: Records Bureau
Re: staée v. Willie Chalas and Marcos Peralta
Indictment No. 8 903 95
Dear Sir:

Enclosed you will find a Subpoena Duces Tecum returnable
April 12, 1996 at 1:30 P.M. at the Bergen County Court House,
10 Main Street, Hackensack, New Jersey before Jyidge Miller.

Very grply yours,

DL

ENC.
cc: New Jersey State Police

Totowa Barracks
New Jersey Attorney General

Member New Jersey & New York Bars
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Internal Affairs Burea TEL:609-882-2033 Apr 03 96 16:18 No.005 P.03
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THOMAS MELANI, ESQ.
1135 CLIFTON AVENUE
CLIFTON, NJ 07013
(201) 779-2266
ATTORNEY FOR PLAXINTIFF

S'I‘ATE OF NEW JERSEY SUPERIOR COURT OF NEW JERSEY
Plaintiff LAW DIVISION: BERGEN COUNTY
vs. INDICTMENT NO. S 903 95
WILLIE CHALAS CIVIL ACTION
pefendant SUBPOENA DUCES TECUM TO TESTIFY

TO: New Jersey State Police,IAB, River Road, P,0. Box 7068, West
Trenton, NJ 08628

YOU ARE HEREBY COMMANDED to attend and give testimony before
the above named Court at the Superior Court of New Jersey, Bergen
County Court House, 10 Main Street, Hackensack, New Jersey 07601
before Judge Miller on April 12, 1996 at 1:30 P.M. on the part of
the defendant, Willie Chalas in the above entitled action, and that
you have and bring with you and produce at the same time and place
a copy of the statistics of minority arrests by Trooper Brian Keith
Long No. 4712 for the past eight years.

Failure to appear according to the command of this subpoena
will subject you to a penalty, damages in a ClVll Suit and

punishmeny for contempt of Court.
‘/7 S 14/\»//’////’&/

“HONALD PHELAN, CLERK OF
THE SUPERIOR COURT

ORNEY FOR PLAINTIFF

THOMAS MELANI,

PROOF OF SERVICE

Oon 1996, I, the undersigned, being over the age
of 18, served the within subpoena by delivering a copy thereof to
the person named therein, at and by tendering
to such person the attendance fee of § and mileage of §
as allowed by law.

I certirfy that the foregoing statements made by me are true,
I am aware that if any of the foregoing statements made by me are
willfully false, I am subject to punishment.

Dated:
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State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET

. CN 085 ,
DEBORAH T. PORITZ TRENTON, NJ 08625-0085 TERRENCE P. FARLEY
ATTORNEY GENERAL TELEPHONE: (609) 984-6500 - DIRECTOR

April 10, 1996

Frank Farrell, Esq.

Assistant Deputy Public Defender
Mercer Region

210 South Broad Street

Trenton, New Jersey 08608

Re: Discovery Motions
Dear Mr. Farrell:

This letter will memorialize our discussions following an
appearance before the Hon. Rosemarie Williams, J.S.C., on Tuesday,
April 9, 1996. At that time Judge Williams indicated she had
previously entered an order requiring the State Police to produce
some items of discovery to allow the defense in a number of cases
to determine whether they would pursue suppression or further
discovery motions as to selective prosecution based upon race.
Judge Williams noted that no written order has been entered.

As you are now aware, I have handled similar applications in
the past. I am willing to assist with the formulation of a
consolidated consent order that would allow for a meaningful
review. The State Police do not keep any statistics on the
stopping practices of troopers based upon race. Therefore, to
obtain such information a variety of records must be gathered and
analyzed including patrol logs, patrol charts, summons and arrest
reports. As we discussed, this could entail a considerable volume
of material, and in the past the defense and State after
consultation with experts have agreed on the production of records
for a representative sampling of dates which would be statistically
sound. If your office wants to arrange a meeting to discuss such
a possibility, I would certainly be willing to cooperate.

In the alternative, you can serve me with a copy of a proposed
order detailing the specifics of Judge Williams' prior rulings. I

did not appear at any of the prior hearings and therefore copies of
the proposed order should also be served upon all counsel of record

L@ps New Jersey Is An Equal Opportunity Employer
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Assistant Deputy Public Defender Farrell
Page Two
April 10, 1996

including any assistant prosecutors, deputy attorneys general, and
defense counsel who appeared detailing the matters the order
pertains to and identifying the records to be produced. Merely
indicating that statistics are sought as to the number of stops
broken down by races of a particular trooper is insufficient. I
wish the process was that easy but no existing record or report can
be produced which would reveal such information. Unfortunatley,
the statitstical data requested must be manually tabulated.

If you have any questions, please feel free to contact me at

your convenience. It is my understanding that you will contact me
once you have discussed this matter with your supervisors.

Very truly yours,

John M. Fahy
Senior Deputy Attorney General

hw
c: Hon. Rosemarie Williams

OAG 006457 SP 127927



STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: Terrence P. Farley, Director
Division of Criminal Justice

FROM: John M. Fahy, Senior Deputy Attorney General 6‘/
State Grand Jury

DATE: April 19, 1996
SUBJECT: Selective Prosecution Issue Involving State Police Stops.

This memorandum is submitted to provide you with information
concerning the status of developments involving the State Police "profiling " issue.

I.__Litigation:

Judge Francis finally signed an Order on April 17, 1996 suppressing
evidence in the Gloucester County cases. The State has 15 days to file an interlocutory
appeal which is due on May 2, 1996. The motion papers and brief have been prepared
by me and DAG Gerry Sims from the Appellate Section. AAG Stone and AAG Paskow will
review the papers for the Division of Criminal Justice. The brief will be distributed next
week to Attorney General Poritz, FAAG Ciancia, EAAG Waugh and SDAG Mary
Jacobson, of the Division of Law. The Attorney General specifically requested joint DCJ
and DOL review of the brief since some of the caselaw relied upon deals with the issue
of disparate impact which is usually litigated in the context of civil employment cases.

In Hunterdon County, Judge Herr is holding a status conference on a Motion
to Suppress based upon racially selective prosecution on Friday, April 16, 1996. | have
kept in touch with Hunterdon County Assistant Prosecutor Harvey Lester who is handling
the matter at the present time. The Public Defender’s Office has recently retained an
expert. Assistant Prosecutor Lester will suggest that the expert from the defense consult
with our experts from the Center for Forensic Economic Studies to determine an adequate
time period and number of days to be analyzed. Thereafter, the State and defense will
enter into a discovery order by consent. This should buy some time while other efforts to
resolve this matter which we discussed are pursued.

In Mercer County, | have agreed to work with the Mercer County Public
Defender’s Office and Prosecutor’s Office in drafting a similar discovery order. This is
inevitable since Judge Rosemary Williams has already made an initial ruling indicating
that the defense is entitled to limited discovery to determine if an unlawful pattern exists
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in Mercer County similar to that in Gloucester County. As we discussed, seeking
interlocutory appeal of discovery rulings at this time seems to be a futile option.-

Apart from the discovery being provided to the public defender, the State
Police are independently looking at records in the affected counties to assess whether any
problem exists. | will be appraised of their findings, so this information can be considered
in making tactical decisions regarding how to proceed in each county.

1. State Police:

A committee was formed by Col. Carl Williams to provide a institutional
response to the Gloucester County ruling. Lt. Col. Val Littles chairs the committee, which
also includes representatives from the Internal Affairs Bureau, Training Bureau and the
Affirmative Action Office. AAG Susswein and | also attend meetings at the request of State
Police, and our input has been encouraged.

: An attempt is being made to respond in a positive way to the decision by
addressing the criticisms expressed by the court. This is particularly true with regard

to formulating a procedure by which complaints of racial profiling can be adequately
investigated. Capt. Touw of the Internal Affairs Bureau has developed a monitoring
program which is being experimented with at the present time. It seems to be the
consensus of the committee that a recommendation will eventually be made to Col.
Williams to adopt a procedure which will formalize this program.

AAG Susswein is also working with representatives from the Academy to
formulate a revised Search and Seizure training program. One aspect of this course will
deal with the issue of racial profiling. Another issue being contemplated is instruction on
proper report writing.

Other issues being considered are the possible inclusion of race on various
State Police forms to solve the problem of missing racial data and instruction to
supervisors within State Police regarding their responsibilities. | will continue to keep you
advised of developments.

8

c James J. Ciancia, First Assistant Attorney General
Alexander P. Waugh, Jr., Executive Assistant Attorney General
Ronald Susswein, Deputy Director, Policy Bureau, DCJ
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State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET

CN 085
DEBORAH T. PORITZ TRENTON, NJ 08625-0085 TERRENCE P. FARLEY
ATTORNEY GENERAL TELEPHONE: (609) 984-6500 . DIRECTOR

April 24, 1996

Dorothy C. Boss

Gloucester County Court House
3rd Floor

P.O. Box 141

Woodbury, New Jersey 08096

Re: State v. Pedro Soto, et al.
Docket No. L-0675-91

Dear Ms. Boss:

I am writing to order a transcript of the proceedings in
the above-captioned matter. The specific hearing dates are:
November 28-30; December 6-8, 19-22, during 1995; January 3-5, 10-
11, 17-19, 23-25, 30-31; February 1-2, 6-8, 16, 21, 27-28, March
1-2, 6-8, 13-16, 20-22, 27-30, April 3-5, 10-12, 17-19, 24-27, May
1-2, 15-17, 22-25, November 14 during 1995 and April 2, 1996.

Transcripts for proceedings on December 12-14, 1994 which
contain the testimony of Kenneth Ruff were previously produced and
are not being reordered.

If you have any questions, please feel free to contact me

at (609) 984-4461. The bills can be sent to my attention at the
Division of Criminal Justice, CN085, Trenton, New Jersey 08625.

Very ?;pjr yours,

Senior Deputy Attorney General

hw

L@m New Jersey Is An Equal Opportunity Employer
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State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
Di1vISION OF CRIMINAL JUSTICE

4 PO Box 085 )
. Joun J. FARMER, JR. TrenToN, NJ 08625-0085 PauL H. Zousek
Attorney General ~ TeLepHONE (609) 984-6500 . Director

August 17, 1999

R. Brian McLaughlin, Esq.
DeCotiis, Fitzpatrick & Gluck
500 Frank W. Burr Boulevard
Teaneck, New Jersey 07666

Dear Mr. McLaughlin:

Enclosed please find some items which I believe you left here while you were reviewing
the materials from St. v. Soto. I have also made arrangements to transfer my Soto files to the
Division of Law pursuant to the approval of FAAG Paul H. Zoubek.

If you have any questions, please feel free to contact me.

Very truly yours,

M. Fahy
Assistant Attorney General -
State Grand Jury
hw
Enclosures
LZXEPS New Jersey Is An Equal Opportunity Employer
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DRAFT DRAFT DRAFT DRAFT

TO: Peter, Dave, Paul:
FROM: Jack

Possible responses to address continuing issue of racial profiling by State Police (for discussion
purposes only)

Most dramatic

1) appointment of a committee which would include non law enforcement members to
assist the Attorney General and First Assistant in dealing with the issue.

2) withdrawal of State v. Soto appeal as a sign of good faith.

3) incorporating some non State Police component into review of the State Police
internal affairs procedures.

4) requiring that all State Police training courses be videotaped and eliminating one to
one training components.

5) eliminating the trooper of the year award, or at least redirecting its focus to a heroism
award.

6) establishing a program integrity unit to monitor the stopping/searching patterns of all
troopers.

Less dramatic

1) re-establishing a State Police Legal Advisory Unit within the Office of the Attorney
General to monitor all aspects of State Police litigation, discipline, hiring, promotion, training
and policy issues, or elevate such a unit within the Division of Law.

2) requiring that a mandatory in-service training program be conducted each year
dealing with issues of racial (and other protected classifications) biases, hostile work
environments and racial profiling issues.

3)requiring Attorney General approval of all training programs and course materials (of
course this task could be delegated to a deputy attorney general or unit)

4) establishing procedures outside the normal internal affairs process within State Police
to address complaints of racial profiling (similar to procedures for investigating bias complaints
within State Police).
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PETER VERNIERO
ATTORNEY GENERAL

OAG 006463
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State of New Jersey

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
P.0. BOX 085
TRENTON, NEW JERSEY 08625-9919
TELEPHONE: (609) 984-6500

. PAUL H. ZOUBEK
April 1, 1998 DIRECTOR

LETTER IN LIEU OF FORMAL BRIEF ON BEHALF
OF THE DIVISION OF STATE POLICE

Honorable Mathias E. Rodriguez, J.S.C.
Superior Court of New Jersey

Chambers 504

Middlesex County Courthouse

1 Kennedy Square

New Brunswick, New Jersey 08903-0964

Re: State v. Ismael C. Ramirez & Edgardo V. Mendina
Indictment No. 97-09-01204-1

Docket No. 97-1891
Dear Judge Rodriguez:

Please accept this letter in lieu of formal brief in opposition to
defendants’ discovery motion seeking records from other cases involving the "stop
of ‘Hispanic,’ 'Dominican’ vans on the New Jersey Turnpike and/or other highways
in the State of New Jersey, including but not limited to Gerardo’s Transportation
Service, M & J Transportation Company, and/or Ivan’s Express Transportation
Company, during calendar years 1995, 1996 and 1997."

The present application seeks extraordinary discovery not generally
provided under R.3:13-3. The records sought are not relevant police reports
involving the investigation of defendants’ individual cases. See R.3:13-3(c)(8). Nor
do they fall under any of the other eight delineated discovery items to which all
defendants are entitled under subsection (c) of the criminal discovery rules.

Our Supreme Court has determined that under our criminal discovery

L-I._‘,% New Lervey Iv ta Pyual Opportuniy Employer
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Honorable Mathias E. Rodriguez, J.S.C.
April 1, 1998
Page 2

rule the police reports which are normally deemed to be "relevant material" and
subject to disclosure are only those pertaining to defendant's own case. - State v.
Long, 119 N.J. 439, 489 (1990). In State v. Long, supra, the Supreme Court denied
a defendant’s request for police investigation reports on another individual who was
never a suspect in the crime for which defendant was being charged. In addition,
defendant'’s discovery request in Long sought evidence of other crimes in which the
same caliber gun used to shoot the victims in his case had been employed. The
Supreme Court found the denial of such a request to be appropriate and stated:

The court denied the request for complete
information on all other county .25 caliber
handgun crimes based upon overbreadth and
absence of relevance required by Rule3:13-
3(a). We believe that the court properly
exercised its discretion in denying the
discovery.

In the present case defendant appears to be requesting records which
could assist him in making a selective enforcement challenge. In such a case, the
-standard to be applied in assessing defendant’s discovery application is that the
movant "must establish a colorable basis for a claim of selective enforcement”
before extraordinary discovery is ordered to be provided. State v. Kennedy, 247
N.J.Super. 21, 25 (App.Div. 1981).

A "colorable basis" standard is a lesser burden than establishing a full
prima facie case. State v. Kennedy, supra at 34. The defendant, however, must
produce some evidence to support each of the elements of selective prosecution
claim. State v. Smith, 306 N.J. Super. 370, 377 (App.Div. 1997).

The United States Supreme Court has addressed what the proof
requirements of a "colorable basis" standard of selective enforcement entail. In U.S.
v. Armstrong, the Court ruled that a defendant seeking discovery in a selective
enforcement case must produce some evidence tending to show the existence of the
elements of the selective enforcement defense. 517 U.S. ____, 116 S.Ct. 1480,
134 L.Ed. 2d 687, (1996). In a selective prosecution case defendants must
demonstrate that the prosecutorial decision had both "a discriminating effect and that
it was motivated by a discriminating purpose." Wayne v. United States, 470 U.S.
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Honorable Mathias E. Rodriguez, J.S.C.
April 1, 1998
Page 3

598, 608, 105 S.Ct. 1524, 1531, 84 L.Ed.2d 547, 556 (1985), State v. DiFrisco, 118
N.J. 253, 266 (1990). Therefore, the United States Supreme Court held that before
the government is required to assume the burden of producing extraordinary
discovery in federal prosecutions, a defendant is required "to produce some
evidence that similarly situated defendants of other races could have been
prosecuted, but were not . . ." U.S. v. Armstrong, supra, 517 U.S. at , 116 S.Ct.
at 1488, 134 L.Ed. 2d at 701. Our Appellate Division in Kennedy appeared to have
arrived at a similar conclusion by citing favorably to federal decisions which
previously held that "a defendant must present some evidence tending to show the
existence of the essential elements of the defense and that the documents in the
government's possession would indeed be probative of these elements." State v.
Kennedy, supra 247 N.J.Super. at 32. (Citations omitted). When dealing with traffic
stops this evidence should contain "information on the racial composition of the
group of persons who violate the traffic laws on the roadways patrolled by the State
Police." Id. at 33.

Recently in the Smith decision the Appellate Division clearly accepted
the Armstrong standard in affirming the denial of defendant’s discovery request
because defendant offered "no evidence that defines the group of persons who
violate traffic law or specifies the disparate treatment of persons who could have
been but were not stopped for traffic violations by the State Police." State v. Smith,
supra, at 377. The Appellate Division in Smith determined that defendant’s evidence
in that case (which at least included some statistics and an expert analysis thereof)
“[a]t best .... relates to defendants belief that [the trooper] had a hidden agenda and
profiled Afro-American citizens driving out-of-state vehicles by making traffic stops
a pretext to arrest and search." Id. The same could be said about the application
presently before this court except that in the present case defendant has failed to
offer any statistics or analysis and relied entirely upon assertions made in an
attorney affidavit without substantive support. :

Even where defendant has made a "colorable basis" showing of
selective enforcement, before the State is required to turn discovery over to
defendants, the court must first conduct an in camera inspection of all materials to
determine their relevancy. and the State's need for confidentiality. See State v.

Kennedy, supra at 35.
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Honorable Mathias E. Rodriguez, J.S.C.
April 1, 1998
Page 4

While defendant might argue that too heavy a burden has been
allocated to him merely to obtain discovery, it must be remembered that the burden
of proving a selective enforcement claim always remains with defendant. U.S. v.
Armstrong, supra; State v. DiFrisco, supra, 118 N.J. at 266. In an unpublished
opinion as to the merits of defendant's claims in Kennedy, the Appellate Division in
justifying the burden placed on defendant cautioned lower courts to remember "[A]
selective-prosecution claim is not a defense on the merits to the criminal charge
itself, but an independent assertion that the prosecution has brought the charge for
reasons forbidden by the Constitution. State v. Kennedy Il, Docket No. A-5756-
93T4, slip opinion at 4 (App.Div. Nov. 1996).!

In the present case defendants have totally failed to meet their burden
of presenting some evidence as to the elements of selective enforcement. Instead,
they attempt to rely solely upon affidavits which standing alone constitute nothing
more than meaningless assertions. Clearly, this does not suffice to meet the
"colorable basis" showing mandated under Kennedy to support defendants’
application. '

Therefore, it is respectfully submitted -that defendants’ motion for
discovery be denied.

Simon Rosenbach is the assistant prosecutor assigned to this matter
and he is authorized to represent the State at oral argument by appearing in

opposition to this motion.
Respectfully submitted,

Peter Verniero
Attorn al of New Jersey
By :

ﬁ:ﬁn M. Fahy”

¢: 'Simon Rosenbach, Assistant Prosecuto
John L. Weichel, Esq.

1 A copy of the decision cited is appended hereto for the Court’s convenience
and is referred to as State v. Kennedy |l.
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Jersey, Law Division, Warren County.

Susan L. Reisner, Public Defender,
attorney for appellant Curtis Kennedy
(Mordecai Garelick, Assistant Deputy

Public Defender, of counsel and on the brief).
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Sloan, Assistant Deputy Public Defender, of

counsel and on the brief).

Peter Verniero, Attorney General, attorney
for respondent (Janet Flanagan, Deputy Attorney

General, of counsel and on the briefs).

OAG 006467

SP 127937



A/.‘..

" _PER CURIAM
Defendants’ automobile was stopped for speeding in the

westbound lane of Interstate Route 80 near the Pennsylvania
border. The resulting search of the vehicle disclosed a
substantial quantity of controlled dangerous substances.
Following a jury trial, defgndgnts were convicted of firét degree
possession of cocaine with intent to distribute (N.J.S.A. 2C:35-
sb(1l)) and possession of marijuana (N.J.S.A. 2C:35-10a(4)). On
appeal, defendants argued that the Law bivision erred by denying
their pretrial motion to obtain internal State Police records
allegedly supportive of their claim of discriminatory enforcement
of New Jersey’s traffic laws. While conceding that the stop of
their automobile was objectively reasonable, they asserted it was
actually prompted by an officially sanctioned or de facto State
Police policy of targeting black motorists. In a reported
npinioh, we held-that defendants established a "colorgble'basis"
for their claim and were‘thus entitled to pretrial discovery on
the issue of whether members of minority groups were being

targeted by the State Police in their enforcement of our traffic

Jaws. State v. Kennedy, 247 N.J. Super. 21 (App. Div. 1991).

on remand, the Law Division determined that the State Police

had destroyed some internal documents and records sought by the

defense in good faith and in accordance with standard operatiﬁg

procedures. The court also concluded that defendants had failed

to present a prima facie case of selective enforcement based on

race. On its own motion, however, the court found that the

SP 127938
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R - “Yecords produced by the State Police disclosed the possibility

that New Jersey’s traffic laws were being selectively enforced

against out-of-state motorists. Although defendants never made

that claim, see R. 3:5-7(a); R. 3:10-2; see also State v.
McKnight, 52 N.J. 35, 48 (1968); cf. State v. DiRienzo, 53 N.J.

360, 384 (1969), and no attempt was made to seek leave to expand

our remand order, see Jersey City Redev. Agency v. Mack Prop.,

280 N.J. Super. 553, 562 (App. Div. 1995), a protracted

evidentiary hearing was conducted to determine whether our
traffic laws were being more rigoroﬁsly enforced against out-of-
state vehicles.

We need not describe in detail the evidence presented with

Suffice it to say, the defense and the
At the

reference to that issue.
prosecution presented conflicting statistical studies.
conclusion of the hearing, the Law Division found the State’s

evidence far more persuasive than that presented by the defense.

Defendants appeal. We affirm.
The Law Division’s findings and conclusions are supported by

substantial credible evidence contained in the record. State v.

Johnson, 42 N.J. 146 (1964). While it is not our role to review

the evidence de novo, id. at 161, we add that the statistical

studies presented by the defense were flawed in many particulars

and did not support the thesis that the State Police were

targeting out-of-state motorists. In any event, we perceive no

sound basis to disturb the result reached.

We note for the sake of completeness that the Law Division
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":éfrénebusly assigned to the State the burden of disproving the

defense of selective enforcement. In order to prevail on a claim

of discriminatory enforcement, "the defendant must plead and

prove intentional selectivity as well as an unjustifiable basis

for the discrimination." State v. Di Frisco, 118 N.J. 253, 266 :

(1990). "A selective-prosecution claim is not a defense on.the
merits to the criminal charge itself, but an independent

assertion that the prosecutor has brought the charge for reasons

forbidden by the Constitution." United States v. Armstron s 517

. 116 s.Ct. 1480, 1486, 134 L.Ed.2d 687, 698 (1996).

U.S. '
Both the United States Supreme Court, ibid, and our highest

court, State v. Di Frisco, 118 N.J. at 266, have taken great

pains to explain that the standard is a demanding one. "In order

to dispel the presumption that a prosecutor has not violated
equal protection, a criminal defendant must present ‘clear
evidence to the contrary.‘" United States v. Armstrong, 517 U.S.

at , 116 S.Ct. at 1486, 134 L.Ed.2d at 698 (quoting United
s.ct. 1, 6, 71

States v. Chemical Found., 272 U.S. 1, 14-15, 47

L.Ed. 131, 142-43 (1926)); see also Wayte v. United States, 470

U.s. 598, 105 S.Ct. 1524, 84 L.Ed.2d 547 (1985)..

The Law Division’s error improperly favored defendants and

obviously had no impact on the result reached. Accordingly, the

order appealed from is affirmed.

“hereby cedtity that the ~
foregoing is a true copy of the
original on file in my office,

Clork
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DEPARTMENT OF LAW AND PUBLIC SAFETY
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State of New Jersey

DEPARTMENT OF LAW AND PUBLIC SAFETY
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P.0. BOX 085
TRENTON, NEW JERSEY 08625-9919
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State of New Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
P.O. BOX 085
TRENTON, NEW JERSEY 08625-0085
TELEPHONE: (609) 984-6500

PETER VERNIERO
i PAUL H. ZOUB
ATTORNEY GENERAL April 29, 1998 A DIRECTOR =X

LETTER IN LIEU OF FORMAL BRIEF ON BEHALF
OF THE DIVISION OF STATE POLICE

Honorable John F. Kingfield, J.S.C.
Warren County Courthouse

413 Second Street

P.0. Box 900

Belvidere, New Jersey 07823

Re: State v. Reginald Duckett, James Hamm and William White
Indictment No. S-1489-93

Dear Judge Kingfield:

Please accept this letter in lieu of formal brief in response to the unique
motion by Assistant Prosecutor Michael J. Maher to have training materials of the
New Jersey State Police in the court file of the Honorable John F. Kingfield, J.S.C.,
in the matter of State of New Jersey v. Curtis Kennedy turned over to the Honorable
Joseph S. Conte for an in camera inspection in a criminal matter venued in Bergen
County. Evidently, Assistant Prosecutor Maher believes he must take such action
to comply with an order Judge Conte previously entered and possibly because the
items are presently under seal in the Kennedy matter. | classify this motion as
unique because past practice throughout this State would usually result in the
County Prosecutor and Attorney General on behalf of the State Police consulting
with one another in formulating a response to a Kennedy type discovery application.
The Attorney General did not have such an opportunity in the Bergen County case.
In fact, only today via facsimile was our office provided with defendant’'s moving

L-’]:;% New Jersey Is An Equal Opportunin: Employer

| o A ———————— -
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Honorable Joseph S. Kingfield
April 29, 1998
Page 2

papers in the Bergen County case. In no way is this meant as a criticism of any
party in the Bergen County matter. Instead, it is offered to alert Your Honor to the
fact that our office was not provided sufficient notice or information prior to today to
ascertain whether the "colorable basis" standard was met by defendants in support
of their application in Bergen County.

Our office has also not had the opportunity to review the findings of fact
and legal rulings of Judge Conte to determine whether it is appropriate for our office
to file a formal motion for reconsideration. Therefore it is respectfully requested that
Your Honor postpone any ruling on Assistant Prosecutor Maher’'s motion until our
office makes such an application.

Since the time of the Kennedy litigation, caselaw has developed
significantly in articulating what defendants must actually establish to meet the
colorable basis test. See State v. Kennedy, 247 N.J. Super. 21 (App.Div. 1991).
Defendants must now introduce some evidence that similarly situated defendants
could have been stopped, arrested or prosecuted, but were not before discovery is
ordered. See U.S. v. Armstrong, 517 U.S. ___, 116 S.Ct. 1480, 134 L.Ed. 2d 687
(1996); State v. Smith, 306 N.J. Super. 370, 377 (App.Div. 1997).

In State v. Smith, supra, defendants were found not to have met the
“colorable basis" standard first articulated in the Kennedy case based upon their
failure to produce evidence that showed disparate treatment of persons who could
have been stopped but were not for traffic violations. It appears from the limited
review our office has conducted that the supporting papers filed in the present
Bergen County matter largely consist of those previously filed in the Smith case.
This assessment by the Attorney General’s office will form the basis of a possible
motion for reconsideration.

As indicated earlier, our office lacks sufficient information to date to
determine whether and how the "colorable basis" standard was applied in the
Bergen County case. If further review reveals that action must be taken, it would
procedurally appear more appropriate to seek an appeal of the Bergen County order,
rather than any action taken in Warren County. Under such circumstances it
appears appropriate to adjourn the present motion until our office makes application
for reconsideration in the Bergen County criminal matter.

fe=—

OAG 006476 SP 127946



Honorable Joseph S. Kingfield
April 29, 1998
Page 3

Finally, since the present application did notinclude notice to the parties
in the underlying criminal action in Bergen County, | have not provided those parties
with a copy of this letter. Our office has no objection to this letter being distributed
to the parties in the underlying criminal matter if such action is deemed appropriate
by this Court. Of course, when our office files a motion for reconsideration, the
parties in the Bergen County matter will be noticed.

Respectfully submitted,

Peter Verniero
Attorney Ggneral of New Jersey

By : /
Jghn M. Fahy 7

«c: The Honorable Joseph S. Conte
Assistant Prosecutor William H. Schmidt
Assistant Prosecutor John Lakey

T T T
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PETER VERNIERO
ATTORNEY GENERAL OF NEW JERSEY
ATTORNEY FOR PLAINTIFF
BY: JOHN M. FAHY
SUPERVISING DEPUTY ATTORNEY GENERAL
DIVISION OF CRIMINAL JUSTICE
25 MARKET STREET, P.O. BOX 085
TRENTON, NEW JERSEY 08625

(609) 984-2353
SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - BERGEN COUNTY
INDICTMENT NO. S-1489-93
STATE OF NEW JERSEY, : Criminal Action
Plaintiff, : CERTIFICATION
V.

REGINALD DUCKETT,
JAMES HAMM and
WILLIAM WHITE,

Defendants.

I, John M. Fahy, an attorney at law in the State of New Jersey, certify
as follows: ‘

1. I am a Senior Deputy Attorney General assigned to the Division of
Criminal Justice. My responsibilities include monitoring and responding to discovery
applications in which defendants allege that they were stopped or arrested based
upon a policy of racial profiling engaged in by the New Jersey Division of State
Police and troopers employed by said agency.

2. On April 27, 1998 | received a Notice of Motion on short notice made
by Bergen County Assistant Prosecutor Michael J. Maher which is returnable before
Your Honor and seeks State Police training materials in the Court's file in the matter

[ = e o -
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of New Jersey v. Curtis Kennedy. This motion evidently is made to allow Assistant
Prosecutor Maher to comply with a discovery order previously entered by the
Honorable Joseph S. Conte in a criminal matter before that court in the above
captioned matter.

3. On April 29, 1998 beginning at approximately 5:00 p.m. pursuant to
my request | was provided via facsimile with copies of the moving papers filed by
defendants in support of their discovery motion in Bergen County.

4. From my initial and limited review of defendants’ moving papers in
the Bergen County matter it appears that in many respects they mirror those filed by
defendants in State v. Smith, 306 N.J. Super. 370, 371 (App.Div. 1997).

5. In the Smith case the Appellate Division held that defendants had
failed to make a sufficient colorable basis showing to support their discovery
application. ‘

6. Therefore, the State through the Attorney General's Office
anticipates seeking to move before Judge Conte for reconsideration of the discovery
order presented to this Court once an opportunity has been provided to review the
findings of fact and legal rulings made in support of Judge Conte’s order.

~
e

/f HN M. FAHY &
upervising Deputy Attorney General
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: Attorney General Peter Verniero

FROM: SDAG John M. Fahy
Division of Criminal Justice

DATE: May 21, 1998

SUBJECT: Racial Profiling Issue

\

Attached is a hard copy of the draft statement you requested. It has
also been sent to your secretary via e-mail. The draft statement reviews action
taken to address the issue of racial profiling to date and discusses several new
initiatives. Hopefully, this is in the ballpark of what you requested.

Past actions include:

. Discussion of standard operating procedure disallowing racial
profiling (SOP F55, a copy of which is attached hereto. This
SOP also addresses proper search procedures).

. Directive from Colonel Williams regarding procedure for
documenting all stops including providing racial identifiers.

. Past in-service training regarding policy against racial profiling.

. Formation of committee to review issue of racial profiling.

New, or continued initiatives announced:

. Continuation of in-service training on racial profiling for all sworn
members for "foreseeable future."

. Implementation of a parallel training program for supervisors.

. Monitoring and evaluation of stop data.

. Reinvigorating committee with goal of finding means of improving

- process for investigating claims of racial profiling.

Please note that the last two new initiative items are intentionally somewhat
general. Before more specific recommendations can be made, all issues including

| s ¢ e -

OAG 006480 | SP 127950



Attorney General Verniero
5/21/98
Page Two

those associated with complicating the discovery process in ongoing and future -
litigation must be analyzed.

| have reviewed the facts of the proposed statement with Det. Thomas
Gilbert to ensure its accuracy and the existence of supporting documentation for the
statements made. | believe it would be appropriate to have Col. Williams review the
statement prior to its issuance and to attend the meeting.

If you require further assistance, | can be reached at :

(W) 984-2353
(H) 397-0347

J.M.F.

hw
c: Director Paul H. Zoubek, DCJ

Attachments

OAG 006481 SP 127951



DRAFT DRAFT DRAFT

Statement

Another important issue discussed with the representativeé of the Black Ministers
Council of New Jersey is the continuing allegation of racial profiling made against the
State Police. This issue primarily relates to enforcement action taken by troopers while
patrolling the highways of this State and the belief of some that such action is
disproportionately directed at members of the black community. Colonel Williams and |
fully understand the seriousness of this issue, particularly in light of the unfortunate incident
on the Turnpike which | previously announced is now under investigation and which will be
thoroughly presented to a state grand jury.

| shared with the ministers the ongoing efforts made by the Attorney General’s office
and the State Police to aggressively address the issue of racial profiling over the past few
years. First and foremost, everyone, including all law enforcement officers in this State,
must understand that profiling based upon race or any other constitutionally protected
classification is unlawful and unfair. | am confident that the vast majority of law
enforcement of:ﬁcers comprehend and abide by this cherished constitutional protection.
In fact, the New Jersey Division of State Police has a long standing policy which disallows
troopers from considering any physical or personal characteristic including race, age, sex,
length of hair, style of dress or type of vehicle in establishing reasonable suspicion or
probable cause to take enforcement action, unless it is specifically and directly related to
a particular criminal incident. Under this broad policy, officers engaged in routine traffic

patrol would normally not have any justifiable reason to utilize race as a factor in making
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a traffic stop.

| also apprised the ministers of an effort instituted approximately two years ago to
ensure that the policy against racial profiling was being effectively implemented. A
committee of officers and deputy at;orneys general was formed to analyze the issue and
make recommendations for improvements. Colonel Williams and | are pleased with the
accomplishments made in the past, and make a commitment to the agencies we head and
the public, including the Black Ministers Council of New Jersey, that we will reinvigorate
this committee with the goal of making further progress.

Two areas in which success has already resulted are in the areas of training and
procedure compliance. To ensure that all officers continue to understand and abide by the
Constitution and State Police procedures, the State Police have, and will continue to
receive, ongoing training in this area. At both 1he 1996 and 1997 Annual In-Service
Training programs all—SWOrn members were once again apprised of the Division's position
and intolerance toward any member using race or ethnicity as a basis for enforcement
criteria and the ramifications that would result from non-compliance with this policy. Both
the Colonel and | are in full agreement that for the foreseeable future this topic should
continue to be a part of every officer's in-service training program. As New Jersey'’s rich
and diverse racial and ethnic population continues to grow, the best interests of the public
and of the law enforcement community requires that all of us remember that justice and
fairness are basic requirements of good law enforcement. | am pleased to announce that
a parallel program is also being developed and will be implemented in the coming year
directed at training supervisors regarding their role in addressing this important issue.

Besides training, ongoing efforts are also being made to ensure that supervisors
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within the State Police have sufficient information to monitor the stopping practices and any
resulting enforcement action taken by road troopers. Pursuant to standard operating
procedures, each time a stop is made the officer taking action must communicate
information to the dispatch center as to the location of the stop, direction traveled, a
description of the vehicle stopped including registration number, and a description of the
occupants of the vehide including racial identifier. This is an important procedure which
ensures both the safety- of the officer and the members of the public who are the subject
of the stop or enforcement action. All officers have received a written directive from the
superintendent reminding them of this requirement, particularly as it applies to racial
information, and | am pleased that the State Police report that adherence to this regulation
has dramatically increased to nearly total compliance. A safety méchanism has also been
instituted whereby the radio dispatcher must ensure that all relevant information has been
pro-vi—ded before a stop is closed on the radio log. As with any other standard operating
procedure, violations of Division policy are subject to investigation by the Internal Affairs
Bureau and appropriate discipline. This procedure and the information it provides offers
supervisors a valuable tool in monitoring the enforcement activity of road troopers. Sim“il‘ar
documentation requirements are in effect regarding motor vehicle searches.

Finally, in an effort to demonstrate our commitment to resolving the issue of racial
profiling, the Colonel and | are requesting that the previously mentioned committee review
present procedures and make recommendations as to improvements that can be made in
investigating claims of racial profiling that arise either in the context of complaints made by
other officers or members of the public, or which arise in the course of litigation. | am

confident that appropriate measures can be implemented involving complaint resolution

o ——— -
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which prove as successful as those made in the areas of training and procedures

compliance.
The Colonel and | appreciated the opportunity to meet with the black ministers and
hear their concerns. Civil Rights and law enforcement issues are inherently intertwined.
The citizens of this State deserve, and | am certain they will continue to receive,

effective and just protection by the New Jersey State Police.
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I. PURPQSE:

The recognition of the constitutional rights of all persons and
courtesy to all members of the public are fundamental to the operation
of the New Jersey Division of State Police and critical to the preven-
tion of charges of misconduct and violations of constitutional rights
against its members. This Standing Operating Procedure is established
to assure that members of the Division who enforce the law on the
roadways of this State exercise their authority with courtesy, without
bias or discrimination ancd within constitutional limits.

111, SCOPE:

A. This Standing Operating Procedure establishes the guidelines for
traffic stops, protective searches, motor vehicles searches,
consent searches, arrests, searches incident to arrest and
inventory searches of impounded motor vehicles.

B. This Standing Operating Procedure cannot specifically address
every factual situation members will encounter in the course of
performing their duties. Members are expected to exercise
reasonable judgement under the circumstances they encounter in
light of their training, experience and the guidelines established
in this Standing Operating Procedure.

C. Table of Contents

Subject Page No.
Searches and Seizures, Generally 2
The Nature of Law Enforcement Activities on the Roadways 3
Performance of Duties that do not Entail Either Searches 4

or Seizures
Motor Vehicle Stops: Investigative Detention Exception 4

to the Warrant Requirement
Conduct During Any Authorized Motor Vehicle Stop 5
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Subject . ] Page No.

Circumstances Under kh1‘“ Law Enforcement Technigues 6
that Involve Additional Intrusion are Permissible Durlng
a Motor Vehicle Stop

Probable Cause to Search the Automoblte 7
Probable Cause to Arrest or Issue a Summons 8
Search Incident to Arrest 9
Issuance of Complaint-Summons or Warrant Compiaint 10
Following Arrest

Impoundment and Inventory Search 10

Consent Searches 11

Motor Vehicle Stops not Based on Reasonable Suspicion or 12
Probable Cause:. DWI and Credentials Check Roadblocks

IV, SEARCHES AKND SEIZURES, GENERALLY:

A. The Fourth Amendment of the United States Constituytion and Articie
I, Paragraph 7 of the New Jersey Constitution of 1947 protect
persons from unreasonable searches and seizures. These
constitutional provisions permit only "reasonable" Ssearches and
seizures.

B. A search or a seizure is "reasonable" within the meaning of the
federal and state constitutions only if it is performed;

1. pursuant to a valid warrant issued by a neutral magistrate
who has found that there is probable cause for the search or
seizure; or

2. under circumstances that fall within one of the narrow and
limited exceptions to the warrant requirement that have been
recognized as reasonable by the United States Supreme Court
and the appellate courts of this State.

C. An understanding of the legel definitions cf "probable cause" and
"reasonable suspicion" is critical: as outlined in this Standing
Operating Procedure, brief motor vehicle stops and protective
frisks may be performed on the basis of either reasonable
suspicion or probable cause. Automobile searches, arrests and the
issuance of summonses, in contrast, require probable cause.

1. “Reasonable Suspicion" is a suspicion (more than a hunch, but
Tess than probable cause to believe) based on identifiable,
specific and particularized objective facts that, under the
totality of the circumstances known to the member at the
time, would cause a person of reasonable caution to suspect
that a person is violating, is about to violate or has
violated the law. ‘

2. "Probable Cause" is a firm belief based on identifiable,
specific and particularized objective facts that, under the
totality of the circumstances known to the member at the
time, would cause a person of reasonable caution to believe

— -
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that a persce 18 vigieting, 15 aebout to violate or has vio-
lated the 13w, Or thet a moior vehicle contains contraband or
eviderce ¢f crime,

3. Evaluatior ¢ the Sufficiency o0f Objective Facts to
Estabiisnh keasonabie Suspiciorn or Probable Cause

a. At the time that a member takes action based on
reasonable suspicion or probable cause, the member must
be able to idertifv and describe the specific and
particu.arized objective facts that establish the
reasonable suspicior or probabie cause.

b. As leong as the objective facts wutilized establish
regsorable susgicicn or probable cause under the

totality of the circumstances, the objective facts may
inclucds:

(11 specific irforratior received from 2 reiiable
scurce or verified through coservation,

o
T

o

(2 specific facts or conduct observed (inciuding
sounds heard or odors detected); and,

(3) krowledge gained from training and experience in
detecting crime.

c. Physical anc personal characteristics such as race, age,
sex, length 0f hair, style of dress, type of vehicle,
and number of occupants of a vehicle may not be utilized
as facts relevant to establisn reasonable suspicion or
probable cause wunless the member can identify and
describe the manner in which a characteristic is
directly and specifically related tc particular criminal
activity.

TEEOKLTURE QF LAW ENFTRIIMINT ATTIVITIES QN THE ROADWAYS:

v
V. PO

Members of the Division shall enforce traffic laws that protect
moterists from unqualified and intoxicated drivers and unsafe and
uninsured vehicles. N.J.S.A. Title 39. They shall enforce laws
governing the transportatiorn of dangerous and hazardous materials,
N.J.S.A. 39:5B-18 et seq., and truck weight laws that protect our
highways, N.J.S.A. 39:1-1 et seq. In addition, members shall enforce
violations of tax laws such as the Motor Fuels Use Tax Act, N.J.S.A.
54:39A-1 et seq., the Cigarette Tax Act, N.J.S.A. 54:40A-1 et seq., and
the Alcoholic Beverage Tax Act, N.J.S.A.  54:41-1. And, finally, they
shall ‘enforce the more traditional "criminal" activities including, but
not limited to, those that deal with persons who transport controlled
dangerous substance, controlled dangerous weapons or travel in stolen
vehicles. N.J.S.A. Title 2C. .

Enforcement of these laws requires good judgment under difficult
circumstances. A lawful stop made for the purpose of issuing a motor

[ —- e o e -
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vebicle summcns may place tne memper ir 2 rapidiy ceveloping situation

that evertueily leccs o tne disgcover. 6F @ more serious crime. In

such a case, fror stop, to arrest and confinement, the member shall .
aveid risks of physical dencer anc risks of viclating the constitu-

tional rights of the motcrist. Such encounters often involve several

separate searches and seizures. As indicated in the following Sections

of this Standing Operating Procedure, @ member shail be able tc justify

each separate intrusior as constitutionally reasonable.

Vi, PERFORMANCE OF DUTIES THAT DC NOT ENTAIL EITHER SEARCHES OR SEIZURES

k. Members are expected to perforr mary duties that do not involve
searches or seizures withir the mearing of the State or Federal
Constitutiors anc that dc not reguire ary special justification,
apart from rcrcper performence ¢° the duties of a member of the
Division. Exarpies of such duties include:

ts conten:s or its occupants while a
¢r positionec near a roadway;

y

. cbservir i

z ve
member 1S trave

(&%)

examining or taking control of property that has been thrown
from a vehicle or otherwise abandoned in a manner that
indicates that ths owner has relinquished all interest in the

propertyv;

patrgciling -- “.e., driving alongside cr behind a motor
vehicle arc maxing opbservations; and,

>

rendering eaic and assistance -- i.e., approaching and
questicning motcrissts or pedestrians who are parked or
stancing alencside the roadway, so long as it is clear that
the perscn is free to go, ne orders or demands are made, and
ail questions ar2 posed in a courteous manner.

wn

informa*ion acguirez 1r tne performance c¢f these duties may be
utilized to deveic; reasonable suspicion or probable cause for
additional acticr as outlined below.

[¢3]

VII. MOTOR VEHICLE STOPS: INVESTIGATIVE DETENTION EXCEPTION TO THE WARRANT
REGUIREMENT

A, Probable Cause

1. A member may direct a motorist to stop a vehicle if the
member has probable cause to believe

a. that the driver or a passenger has violated, is violat-

ing or is abcut to violate any law for which the member
is authorized to arrest or issue a summons; or
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b. that the vehicle contains contraband or evidence of
crime. )

B. Reasonable Suspicion

1. A member may direct a motorist to stop a vehicle if the
member reasonably suspects,

a. that the driver or a passenger has violated, is
violating or is about to violate any law for which the
member is authorized to arrest or issue a summons; or

b.. that the driver or an occupant of a motor vehicle is in
danger or need of assistance.

VIIT. CONDUCT DURING ANY AUTHORIZED MOTOR VEHICLE STOP:

A. Caution. Each member shail approach every encounter with 1 motor-
ist with caution. Members shall adhere to the procedures outlined
in S.0.P. F3, concerning radio communications and assistance.

B. Permissible Law Enforcement Techniques Following Any Valid Motor
VehicTe Stop.

1. A member who has lawfully stopped a motor vehicle may engage
in the following activities without any further justification:

a. request the driver to produce license, registration and
insurance card (Note: drivers operating vehicles regis-
tered out-of-state arc not required to produce an insur-
ance card pursuant to N.J.S.A. 39:6b-1 et seq.);

b. request the driver (or occupants suspected of criminal
activity) to exit the vehicle, if desirable and safe
under the circumstances;

o in a courteous and non-threatening manner, make inquires
reasonably related to the investigation or offense
(Miranda warnings are not required unless the person is
placed under arrest or detained under circumstances that
are so restrictive of liberty, either because of the
length of the detention or the nature of the officer's
exercise of control over the person's movements, that the
person is properly considered arrested rather than
briefly detained);

d. view the exterior of the vehicle and as much of the
interior as can be seen without entry (all senses may be
employed);

e. observe the demeanor and conduct of the driver and
passengers;

OAG 006490 | SP 127960



IX.

OAG 006491

©venicie igentification number leven if
> reguest the driver to move or for the
move ar cbiect in orger t0 view the numberj;
anc '

g. in cases where suspicior. cr probabie cause concerns the
weight of a commercial vehicle, reguest the driver to
proceed to the nearest weigh staticn.

2. A member may utilize all objective facts learned while engaged
in the conduct outlined above to dispel c¢r confirm the
probable cause or suspicion thet led 0 the stop and tc
develop justification for additional action as outlined below.

Timely Termination of A Stop Based or Reascnable Suspicion

1
) e S L.

2. Appropriate

W

A A.-;.
e ec ¢

or
M

rv‘/‘

r
~

reascrsz suspicicr must be brief. Thi

excepticr G the warrant reguirerent is narrow one. T1he
member may detein a motorist orly for the length of time
necessary to guickiy dispel or confirm the suspicion that led
to the stop throuch reasorabie inquiries and observations cf
the kind describec in subsection C above. Unless the member
develops probable cause through wuse of the techniques
described in subsection C, the member must allow the motorist
to proceed. A stop that continues for too long a period of
time or that involves more intrusive investigative techniques
cannot be justified on the basis of reasonable suspicion.
S.0.P. C22, S.0.P.

reports should be completed.

07.

CIRCUMSTANCES UNDER WHICH LAW ENFORCEMENT TECHNIQUES THAT INVOLVE

AODITIONAL INTRUSION APT PERMISSiBLZ DURING A MOTOK VEHTCLE STOP.

The

following

are examples of permissible law enforcement conduct

Justified by c1rcums;ances that may develop and observations that may be

made during the cours

1.

e 0f 2 motor vebicle stop:

Protective Frisks: Reasonable Suspicion of Danger. If, at the

time ot the stop or during the course of a stop, the member has
reasonable cause to believe that a person is armed and dangerous,
the member may conduct a protective frisk (pat down search) of the
person and search the passenger compartment of the vehicle for
weapons.  Weapons {or items reasonably suspected to be weapons)
detected during the frisk of the person's outerclothing or the
search of places in the passenger compartment likely to contain
accessible weapons may be seized. Locked containers should-not be
searched under this exception.
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2. Field Sobriety Tests: Reasonable Suspicion of DWI, £ a2 member
observes facts that confirm or give rise to a reasvrable suspicion
that the driver of the vehicle is under the influence of alcohol or
drugs, the member may conduct field sobriety tests. The minimally
intrusive searches and seizure involved in field sobriety tests are
recognized as ‘“reasonable" investigative techniques during an
investigative stop. (Miranda warnings are not required unless the
person is placed under arrest or detained under circumstances that
are so restrictive of liberty, either because of the length of the
detention or the nature of the officer's exercise of control over
the person's movements, that the person is properly considered.
arrested rather than briefly detained.)

3. Search for Credentials: Probable Cause.

a. [f the driver of the vehicle is unable t5 produce the
vehicle's registration and the member has probable cause
to believe that there is a violation c¢f a law requiring the
document or probable cause to believe that the vehicle may
be stolen, the member may search the places in the vehicle
where such credentials are normally kept.

b. A member may utilize proper radio communications to verify
with the Division of Motor Vehicle the ownership and the
registration's expiration date of the stopped vehicle in lieu
of a search for the vehicle's registration.

4, Observations of Contraband or Evidence of Crime in Plain View. £,
at any time during the course of a stop, a member is engaged in
authorized conduct and unexpectedly observes contraband or items
that the member has probable cause to believe are evidence of a

crime, the member may:

a. Seize the contraband or evidence; and,

b. Rely on the contraband or evidence observed as objective facts
giving rise to probable cause to conduct a search, make an
arrest or issue a summons as outlined below.

X. Probable Cause to Search the Automobile:

A. Basis. If at the time of the stop or during the course of the
stop, the member has probable cause to believe the the automobile
contains contraband or evidence of crime the member may search the
places in the automobile 1in which there is probable cause to
believe that the suspected contraband or evidence would be found.
Such a search is valid, without a warrant, under the Automobile
exception to the warrant requirement. :
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B. Scope. The scope of the searcr must be confined by the scope of
the probable cause. For exampie. <iscovery of 2 smell amount of a
controlled substance cersistert c¢rly with personal use, absent
other evidence, wcuic not Jjusti®y a search of the trunk. In
contrast, objective facts supporting tne conclusion that the motor
vehicle is being used tc transport a substantial quantity of drugs
would justify & search of & trunk.

C. Containers. If there is probabie cause to believe that the motor
vehicle contains evidence or contraband, contziners capable of
hoiding the contraband or evicence may be opened.

C. Timing. A motor vehiclie search basec upon probable cause may be
performed without a warrant a: the time of the stop or within a
reasonable period of time foliowing the stop, provided that the
probable cause has nct dissipated with the passage of time.

) . -
Prebabie Cause TC Arrest 7r [3Sué 2 SUsmond

A 1€ at the *ime ¢f the st3p or durirg the course of the stop, the
member has probahle cause to pelieve that any law for which the
member is authorized tc issue & summons or make an arrest has been
violated the officer may issue the summons or make the arrest.

B. Arrest.

1. A member who has probable cause to believe that a person has
violated a motor vehicle law may make an arrest for a motor
vehicle violation committed in the member's presence. An
offense is comr:ttec 1r .z officer's presence if the officer
knows of the cffense through use of his or her senses. As a
matter of Division policv, however, a member who can complete
a uniform treffic ticket for a violation of a statute or
ordinance relatinc to the operation or use of motor vehicles,
should issue & wuniforr traffic ticket without taking the

violater intc custocy, uniess

a. further tects “or Jw. are appropriate;
b. the perscr nas previcusiy failed to respond to a summons;
C. there is reason to believe that the person is dangerous

to himself, others or property;
d. there is one or more outstanding warrants for the person;

e. prosecution of the offense or prosecution of another
' offense would be jeopardized by release;

f. the persor cannot provide satisfactory evidence of
personal identification;
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g. there is reason to believe that the person will not
appear in response to the summons.

h. the person is a juvenile not of age to legally drive in
the state the person resides.

2. A member may who has probable cause to believe that a person
has committed an offense other than a violation of the motor
vehicle law may make an arrest for any offense punishable by
more than one year imprisonment (whether or not the offense is
committed in the officer's presence) or for any offense
committed in the member's presence. As a matter of Division
policy, however, a member should complete and issue the
summons portion of a complaint-summons form (CDR-1) and later,
complete the complaint portion of that form before the officer -
in charge of the station or before the judge, clerk or deputy
clerk of the appropriate court, unless

a. the offense is  murder, kidnapping, aggravated
manslaughter, manslaughter, robbery, aggravated sexual
assault, aggravated criminal sexual contact, criminal
sexual contact, aggravated assault, aggravated arson,
arson, burglary, a drug offense that is a crime of the
first or second degree, a crime involving the possession
or use of a weapon, or a conspiracy or attempt to commit
any of the foregoing crimes; or '

b. any of the circumstances described in subsections b.
through g. of the preceding subsection exist.

XIT. SEARCH INCIDENT TO ARREST

A.

Basis. A member who has made a valid arrest may conduct a search
incident to that arrest to protect the officer and preserve
evidence.

Timing. A search incident to an arrest must closely follow or be
contemporaneous with an arrest.

1. The search may not precede the arrest, and no evidence
uncovered during a search incident to an arrest may be
utilized to justify the existence of probable cause for the
arrest.

2. The search may not follow so long after the arrest that the
justification for the search (preservation of evidence and
protection of the officer and others) no longer exists. (For
example, where the sole occupant of the vehicle is handcuffed
and confined in a troop car and there is no physical danger to
any person or danger of destruction of evidence, a search of
the automobile could not be justified as a search incident to
arrest. A search of the automobile at this stage could only
be justified if the member had probable cause to believe that
the vehicle contained contraband or evidence of the crime).

p— T T
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C. Scope. In conducting a valid search incident to arrest the member
may search the arrestee and the passenger compartment of the
vehicle, including unlocked containers in the vehicle that may
contain weapons or evidence.

XIII. ISSUANCE OF COMPLAINT-SUMMONS OR WARRANT COMPLAINT FOLLOWING ARREST.

A. Following an arrest by a member, the officer in charge of the
station should issue a complaint-summons unless any of the
following circumstances justifying the preparation of a complaint-
warrant exist:

1. the offense is murder, kidnapping, aggravated manslaughter,
manslaughter, robbery, aggravated sexual assault, aggravated
criminal sexual contact, criminai sexual contact, aggravated
assault, aggravated arson, arson, burglary, a drug offenses
that is a crime o0f the first or second deqree, a crime
involving the possession or use of a weapon, or a conspiracy
or attempt to commit any of the foregoing crimes; or

2. the person has previously failed to respond to a summons;

3. there is reason to believe that the person is dangerous to
himself, others or property;

4. there 1is one or more outstanding warrants for the person;

5. prosecution of the offense or prosecution of another offense
would be jeopardized by release;

6. the person cannot provide satisfactory evidence of personal
identification;

7. there is reason to believe that the person will not appear in
response to the summons.

B. Where circumstances justifying the preparation of a
complaint-warrant exist, the officer in charge shall prepare a
complaint-warrant forthwith, and the person shall be taken without
unnecessary delay before the nearest available committing judge.

XIV. IMPOUNDMENT AND INVENTORY SEARCH

A. A vehicle may be impounded under the following circumstances:

1. There is probable cause to believe the vehicle is stolen,
N.J.S.A. 39:5-47, 39:10-6, 2C:65-1;

2. There is probable cause to believe that the vehicle is
unregistered or uninsured, N.J.S.A. 39:3-4, 39:10-6,
39:6b-2;

10
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3. The vehicle is subject to forfeiture pursuant to N.J.S.A.
2C:64-1, because it was used in furtherance of ilTegal
activity, 1is an integral part of criminal activity, or was
obtained as a result of the sale of prima facie contraband;

4. The wehicle 1is cbstructing traffic or poses a “danger to
traffic;

5. The condition of the vehicle renders it unsafe to drive;

6. No occupant of the vehicle is in a condition to or eligible to
drive. '

B, Absent probable cause to believe that a vehicle contains contraband
or evidence of crime, an impounded vehicle may be searched in
accordance with the Standing Operating Procedure governing
inventory searches for the purpose of itemizing and protecting the
property it contains oniy it:

1. the driver of the vehiclae consents or has been given a
reasonable  opportunity to use aiternative means of
safeguarding property in the vehicle; or

2. the vehicle is one that was impounded because it was abandoned
and the owner is not present or available.

XV. CONSENT SEARCHES

A.  Consent searches are not "searches" within the meaning of the state
or federal constitution because the person, by consenting, waives
any expectation of privacy in the place searched.

B. Consent is valid, under the law of this State, only if it is given
knowingly and voluntarily. All the following conditions shall be

met:
1. The member has made a valid stop or arrest;
2. The member has requested consent to search in a manner that is

neither threatening, harassing, coercive or intimidating;

3.  THE MEMBER HAS CLEARLY ADVISED THAT THE PERSON HAS A RIGHT TO
REFUSE TO CONSENT;

4. THE MEMBER HAS CLEARLY ADVISED THE PERSON THAT HE OR SHE CAN
WITHDRAW CONSENT AT ANY TIME;

5.  THE MEMBER SHALL IMMEDIATELY CEASE A SEARCH UPON CONSENTEE'S
WITHORAW OF ORIGINAL CONSENT; )

<t

6. The person granting the consent has a sufficient apparent
interest in the property searched to grant consent; and

7. The scope of the search is limited to the permission granted
by the consenting party.

11
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XVI.

OAG 006497
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111 reguest consent to

C A oa retter of Dawtiioo priic., R orerner w
gearcr a motor vericiz cr dtg corterts yurlesc the merbher reasonably
SuUSDECtS that tne se2:vir w3l yigic coriranand cor evidence cf
crime

D. As a matter of Division policy, nc member will perform a consent
searchk unless the person grantin: consent has completed the
Division's authorized consent to search form. See S.0.P. F31.

MOTOR VEHICLE STOPS NOT BASED ON REASONABLE SUSPICION OR PROBABLE
CAUSZ: DwI AND CREDENTIA.S C=ECK ROADBLOC:S.

A. No member will conduct random stops of motor vehicles (stops not
based or either reasonatble suspicion or probable cause) unless each
c® the following conciticns is metl:

creczxnczirs ¢or roazdzlock;

ic performzz 2t :

has beer specifically

z the particuiér chelkpsint or roacclock
aporoved by the Superintendent; arcg,
3 peci€ic procedires tC be empioyed at the checkpoint or
K have beer specifically  approved by  the

B. A member who has made an authorized, random motor vehicle stop may
check credentials, observe the vehicle and its occupants and take
other action as 1is specificelly authorized according to the
procedures for the particular random stop or as is warranted by
observations rade curirc the stop (See Sections VIII through XII).

In accordance with $.0.P, AL, "Orders," the Training Bureau Chief shall
notify the Planning Bureau {hiz®, via channels, of any changes that may
be necessary in tnis order.

bwski, Lt. Colonel

intendent

Rizhard
Deputy S

[
~>

SP
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From: John Fahy

To: Ipat.lpa_ag.lparebu

Date: 8/24/98 5:42pm

Subject: In-car camera SOP -Reply
Yes

>>> Dave Rebuck 08/24/98 03:15pm >>>
Are you available to meet with DAG Bill Flahive on Thursday August 27 at 2:00 to review DSP SOP D-5 “Evidence" ?

CC: Ipat.lpa_ag.lpacacc
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From: Dave Rebuck

To: LPC.LPCP1(fahyj)
Date: 8/25/98 10:09am
Subject: In-car camera SOP -Reply -Reply

We will meet in the conference room outside my office on the third floor. See you Thursday.
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: Attorney General Peter Verniero

FROM: SDAG John M. Fahy
Division of Criminal Jugtice

DATE:  May 26, 1998

SUBJECT: Violator Survey

In the past our office has consulted with experts regarding the viability
of conducting a violator survey to determine the population of persons most likely to
be stopped based upon offenses committed. We have been advised that such a
survey would be complex and costly if it were to truly account for all the variables
that constitute the collective decision-making process of the unit of troopers being
studied. To our knowledge, no sufficiently reliable survey has been designed and
undertaken anywhere in the United States to date. We can continue to consult with
experts in the field of statistical analysis and monitor litigation from other jurisdictions
to determine whether an acceptable survey is developed.

It should be noted that some experts would argue that a simple traffic
survey which measures the race of the general driving population is sufficient to
draw conclusions regarding issues of racially selective stopping practices. In State
v. Pedro Soto, the Gloucester County case presently on appeal, the court did in part
rely upon a traffic survey. Our position has been that a traffic survey is too simplistic
and does not accurately measure the "most serious" offender population, which
would also reflect the population of persons most likely to be stopped in a race
neutral environment.

J.M.F.
hw

c: First Assistant Attorney General David C. Hespe
Director Paul H. Zoubek, DCJ
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State of New Jersey

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE '
P.0. BOX 085
TRENTON, NEW JERSEY 08625-0085
TELEPHONE: (609) 984-6500

PETER VERNIERO
PAUL H. ZOUBEK
ATTORNEY GENERAL July 24, 1998 DIRECTOR

Robin Kay Lord, Esq.
210 So. Broad St. Suite B
Trenton, N.J. 08650

Re: State v. Omar Gittens
Indictment No. 98-03-0337
Prosecutor File No. 98-0079

Dear Ms. Lord:

Enclosed please find State Police records applicable to the discovery order entered
by the Hon. Andrew J. Smithson, J.S.C. in the above captioned matter. Specifically the
records provided are the patrol charts and radio logs for the arresting officer in this case
for the period of January 1, 1998 to January 24, 1998. If you have any questions please
feel free to contact me at your convenience.

Very truly yours,

—
Vil &
ohn M. Fahy

Senior Deputy Attorney General

JMF:ca yOZI
Encls. s el VO A
. l_, U I—e JU / e~ 'V""'f(-
c: Matthe Regulski, Asst. Prosecutor, Mercer County o )
. LN g i~ ~-/¢v<-‘.\_:-.‘J\
T e o AL
1/ /’/‘z’

L:I;m Neve dersey s An Equal Opportunity Employer

{—: - T— -
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STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE

MEMORANDUM

TO: Det. Keith VVuono, Internal Affairs Bureau
New Jersey State Police

.FROM: SDAG John M. Fahy
Division of Criminal Justice

DATE: September 2, 1998

SUBJECT: State v. Ishmael C. Ramirez and Edgardo V. Medina
Indictment No. 1204-9-97
Discovery Order

Attached please find an opinion entered by the court in response to
defendants’ discovery request in the above-captioned matter. Defendant sought
copies of police reports and investigation reports of any stops of transportation vans
carrying "Hispanics" or "Dominicans" including all vans owned and operated by
Gerardo’s Transportation Company, M & J Transportation Company and/or Juan’s
Express Transportation Company during calendar years 1995, 1996 and 1997. |
filed a brief in opposition to this request, which was relied on by the assistant
prosecutor at the hearing on the motion. The court without providing reasoning has
granted defendants’ request. The items must now be turned over to the trial judge,
the Honorable Mathias E. Rodriguez, for an in camera inspection.

Our office has determined that it is highly unlikely that the Appellate Division
would ever consider granting an interlocutory appeal. Further, there was a delay by
the prosecutors’ office in forwarding the decision to me which allowed the time
period allocated for such an appeal to be filed to expire. Therefore, the order of the
court must now be complied with by the State Police.

Your assistance in ensuring compliance with the discovery order would be
appreciated. The attorney assigned to the case from the Middlesex County
Prosecutor's Office is A. P. Christine Calandra who can be contacted at (732) 745-
3342. Thank you for your cooperation.

hw
Attachment

= T T
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Seivt BY:

ilann Berman
‘roseculor

awrence A, West
15t Atsistant Proseculor

julta L. McClura
Seputy 15t Assistent Prosacutor

(732) 745-3300
FAX (732) 745-2781

SENDERS NAME:
FAX NUMBER:

" VOICE NUMBER:

DATE:

TO:

ATTN s

MESSAGE:

TOTAL RUMBER OF PAGES TRANSMITYED,

THE INFORMATION CONTAINED [N THIS FACSIMILE TRANSMISSION FROM THE MIDDLESEX COUNTY

9- 1-98 ; 15 13 'MIDD CO PROS OFF 9FL-609 292 8546 1/ 4

COUNTY OF MIDDLESEX
PROSECUTOR'S OFFICE
P.0. BOX 71

NEW BRUNSWICK, N.J. 08903-0071

FACSIMILE

Simod Qosevaredt

(732) 745-2791 (9th floor)
(732) 745-3300

1[ef58

Thomas D, Rizzo
Cnist

Joseph W. Krisza
Deputy Chls!

John F. Mumber
Daputy CNel

" FAX (732) 745-2089

Ph :[bmlmw

/e — L/-/Mab/ /‘/’J/;,:/f/
Ty
ad ! v .
off 2 ~
’ !
w7 /o
f// [”M ,9{;_77‘,4/’0""‘7
INCLUDING COVER SEEET ¢ Y

77

THE PERSONS OR ENTITIES NAMES ON THIS TRANSMITTAL COVER SHEET. IF YOU ARE NOT AN INTENDED

PROSECUTOR'S OFFICE MAY BE PRIVILEGED AND CONFIOENTIAL AND IS INTENDED FOR THE SOLE USE OF /77/

RECIPIENT OF THIS TRANSMISSION, THE DISSEMINATION, DISTRIBUTION, COPYING OR USE OF THE
INFORMATION IT CONTAINS 1S STRICTLY PROHIBITED, IF YOU HAVE RECEIVED THIS TRANSMISSION IN

9/ /58

ERROR, PLEASE CALL THE SENDER IMMEDIATELY TO ARRANGE FOR THE RETURN OF THIS INFORMATION.

OAG 006503

| Gismaad
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- SENT BY: 9- 1-98 5 15713 ;MIDD CO FROS OFF 9FL-~609 292 8546 # 2/ 4

SUPERIOR COURT OF NEW JERSEY

4‘;’”‘

!
CHAMBERS OF &l 18 | & MIODLESEX GOUNTY COURT HOUSE
MATHIAS E. RODRIGUEZ ) l’\’.""l‘é' NEW eﬂuummonswmnssv 08908 - Q084
Judae 1
July 16, 1998
* .

John L. Weichsel, Esq. Alan C. Lippel, Esq.

79 Main St. . 79 Main St.

Hackensack, NJ 07601 Hackensack, NJ 07601

Dennis Nieves, Esq. Simon Rosenbach, Esq.

280 Hobart St. Middlesex Co, Pros. Offins

Perth Amboy, NJ' 08861 New Brunswick, NJ 08903

re: State v, Ishmael C. Ramirez and Edgardo V. Medma
Ind. No. 1204-9-97
Pros. No. 97001891
Dear Counselors:
Thisisamot‘ionpursua.m.to R3zf3-3;ljg_,d_zv. MMQS% 118, 83 (1983); State v, Garfole
76 N1, 445 (1978) and State v. Kennedy 247 N.J. Super, 21 (App. Div. 1991). '
The defense seeks copies of the polic; reports and investigation rei:orts. of any stops in New
Jersey of any transportation vans carryir'ng “Hispanics” or “Dominicans” including all vans awned and
operated'hy Gerardo’s 'I;ransportation Service, M & J Transportation Company, and/or Juan’s
Express Transportation Company during the calendar years 1995-1996 and 1997. They also seek the
criminal history of the operator of the van in which they were passengers
Succmctly, the defense contends that the discovery requested with regards to other stops of
these transportation vans will assist them in defending against thie charges pending against them at
a trial of t.hc matter. Their defense is simply that they were paying passengers in a van transporting
Hispanics between Now York City and Philadelphia. It is their contention that the owners of the van

company, which opcrates under various corporato names, are involved in the transport of drugs, and

é\, If you require any accornmodations as a rosult of a disabllity, please call (732) 061-0211/3210

[ T =1
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. SENT BY: 9- 1-98 : 15:14 ;MIDD CO PROS OFF 9FL-609 292 8546 #3874

the defendants are no more than innocent scapegoats.

Additionally, they claim the initial stop- of the van was not based on “reasonable and
articulable” suspicion as re-quircd by Delaware v. Prouse 440 U.S. 648 (1979) but rather on the
troopcr;s previous cxperience with similar vans as a result of “numerous previous itwestiéations in.
which large quantities of CDS were discovered on the vans”™, and information he claims to have
received from “different law enforcement agencies” regarding Gerardo's Transportation vehicles.

Thérefore, the claim s that the initial stcp wasa “séleoﬁvé” stop of'a van known to transport
Hispanics between New York City and Phiiadelphia because of thé “hﬁnch” of the trooper that drugs
may be aboard rather than on any observation of 2 motor vehicle violation.

The last piece of discovery requested is the criminal history of the operator of the van who
is also the only witness that provides an alleged nexus between the drugs and the two defendants.
This person was the only employee of the corporate owner in the vehicle at.the time of the stop.

Aﬂer considering all of the @mﬁ, tho testimony of the trooper before the Grand Jury,
his police report, the t;eniﬁcaﬁons of Dennis Nieves, Esq. and the attachments thereto, as well as the
certification of Mr. Weichsel and Mr. Lippel, Esqs. X am granting the motion f§r discovery as follows:
(1) The prosecutor and the State‘ shajl provide the defendants with copies of all police reports and
otﬁer criminal invaﬁtig'ati:c-u'x.'repb‘rgs regarumgs;opsof dny and all f;‘éhsboktaii{mvans dnﬁngfﬁa yeirs
1996-1997 and 1998. 'I'ho.se reports ‘shall be :fc;rw'arded to t:he .co;xrt .for in camera review a;xd
redaction to insure the confidentiality 6f any ﬁfomation which may be irrelevant or immaterial.
(2) The State shall provide the defendant the cﬁminal history of the driver/operator of the van, Pablo

Rodriguez,
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The new Stutus Conference date is Friday, September 11, 1998 at 9:00 am. Flease advige
your clients that they must appear at that time.

b e -
ours very smconcly,

18c. -

CALC

A TELL HEK HAT YovR @M=
(5 Peves

J f”ﬂ!‘f
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State of New Jersey

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
P.0. BOX 085
TRENTON, NEW JERSEY 08625-0085
TELEPHONE: (609) 984-6500

PETER VERNIERO December 31, 1998
ATTORNEY GENERAL pALlj)liF:{E.CZTOSJRBEK

Robin Kay Lord, Esq.

210 South Broad Street
Suite B

Trenton, New Jersey 08608

Matthew P. Regulski

Mercer County Prosecutors Office
P.O. Box 8068

Trenton, New Jersey 08650-0068

Re: State v. Omar Gittens
Indictment No. 98-03-0337

Dear Counselors:

Enclosed please find a signed copy of an order placing the above-
captioned criminal case on the inactive list for a period of 120 days.

Very truly yours,
Jehn M. Fahy

Supervising Deputy Attorney General

hw
Enclosure

L\_I_m Now Jersey Is An Equal Opportunin: Employer
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PETER VERNIERO

ATTORNEY GENERAL OF NEW JERSEY

BY:  JOHN M. FAHY
SENIOR DEPUTY ATTORNEY /17
DIVISION OF CRIMINAL JUSTICE =™+ "+
CN 085 S
TRENTON, NEW JERSEY 08625 Treasis eyl T
(609) 984-7420 '

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - CRIMINAL
Indictment No. 98-03-0337

STATE OF NEW JERSEY : o :
V. - : ORDER ﬁECE%VE

OMAR GITTENS : REC 20 1998,

SYE GRAND JURY

Peter Verniero, Attorney General of New Jersey, by John M. Fahy, Senior Deputy
Attorney General, having made written and oral application to place the captioned matter on the
inactive list for a period of 120 days, and Robin Lord, Esq., appearing in opposition thereto on
behalf of defendant and the Court having considered the papers submitted and having heard oral

.argument in support and opposition thereto and having fo?d g'ood cause;
IT IS HEREBY ORDERED on thl

o& M\J 998, that this
) mattxerht‘)e placed on the mactlve list for a penod of 120 days from the date of entry of this order;
and it is further
ORDERED that entry of this order does not constitute a finding as to any future

speedy trial motions.

| Andrew Smithson, J.S.C.

SP 127978
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State of New Jersey

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUSTICE
P.O. BOX 085
TRENTON, NEW JERSEY 08625-0085
TELEPHONE: (609) 984-6500
PETER VERNIERO PAUL H. ZOUBEK

ATTORNEY GENERAL DIRECTOR
February 2, 1999

Emile R. Cox, Esqg.

Clerk, Appellate Division
Superior Court of New Jersey
Richard J. Hughes Justice Complex
P.O. Box 006

Trenton, New Jersey 08625

Re: In Re The Attorney General’s Application to
Place Cases on the Inactive List

Dear Mr. Cox:
Enclosed herein for filing in the above captioned matter are

five copies of the State's letter in lieu of brief and appendix.
Also enclosed is an Affidavit indicating service upon our

adversary.

Very truly yours,

John M. Fahy

Supervising Deputy Attorney General
hw
Enclosures

c: Office of the Public Defender
Attn: Thomas F. Scully, Esq.

L;I-PS New Jersey [s An Equal Opportunity Employer
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PETER VERNIERO
ATTORNEY GENERAL OF NEW JERSEY
ATTORNEY FOR PLAINTIFF-RESPONDENT
BY: JOHN M. FAHY
DEPUTY ATTORNEY GENERAL
DIVISION OF CRIMINAL JUSTICE
P.O. BOX 085
TRENTON, NEW JERSEY 08625
(609) 984-2353 SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-

In Re The Attorney General’s : IMINAL _ACTI
Application to Place Cases
on the Inactive List : AFFIDAVIT OF SERVICE

STATE OF NEW JERSEY:
: SS
COUNTY OF MERCER

HELEN WEXLER, of full age; being duly sworn according
to law upon her oath deposes and says:

1. I am a secretary in the employ of the State of New
Jersey, Division of Criminal Justice, Office of State Grand Jury.

2. I did mail, by regular U.S. mail, two copies of
the State's letter brief and appendix on February 2, 1999 to:

Office of the Public Defender

172A New Street
New Brunswick, New Jersey 08901

Attn: Thomas F. Scully, i;;

Helen Wexl 7/

Sworn to and subscribed
before me this 2nd day

/:Ziizuary, 1999

o n M. Fahy
Attorney -At-Law of New Jersey

OAG 006510 SP 127980



State of New Jersey

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF CRIMINAL JUST<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>