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INTRODUCTION

This is the second of a five-volume study pre=-
pared for the New Jersev Pinelands Commissicn by Ress,
Hardies, O'Keefe, Babcock & Parsons. The purpose cf the
report is to describe and provide a prsliminary analvsis
of land planning anéd management technigques which have been
used, or proposed, in this and other countriss. This raport
serves as a basis for latar elsments of the Ross, Hardies
work program in which, Zellowing an additiconal data~gathering
stage, Ross, EBardies will work with the Commission and its
staff to narrow the range ¢f planning and management tech-
niques wihich merit the Commission's consideration and will,
as its final work product, draft specific legislation and
ragulations- dasigned to achisve the goals and purposes of
the Mew Jersey Pinelands Protection Act of 127%.

The first volume of this report is deveotad to 2
summary and analysis of the entirs report. In this volume,
we present detailed descriptions of a2 number of state and
regional land use programs for the puxpose of illustrating
the variety of organizational and procedural approaches that
can ba taken to regional land planning and management. In
Volume 3 we discuss a variety of substantive approaches to

land use regulation which may be useful in the Pinelands



either as fegional regulations or as models for local adop-
tion in response to regional guidelines. Volume 4 analyzes
a number of land management programs which are currently used
in several foreign countries and draws several lessons for
the Pinelands program from this foreign experience. Finally,
in Volume 5 we present a preliminary legal analysis of the
fundamental constitutional principles which must be accommo-

dated in any land use regulatory program.

- ii -



INTRCDUCTION

This is the second of a five~volume study pre-
pared for the New Jersev Pinelands Commissicon by Ross,
Hardiss, Q'Keefe, Babgcaock & Parsons. The purpcse of the
repert 1s to describe and provide a prsliminary analysis
of land planning and management tschnigues which have been
used, or propesed, in this and other countries. This raport
sgrves as a pasis for later elements of the Ross, Hardies
work program in which, following an additional data-gathering
stage, Ross, Hardies will werk with the Commission and its
staff to narrow the range of planning and management tsch-
nigues whick merit the Commission's consideration and will,
as its final work prcduct, draft specific legislation and
ragulations. designed to achiave the goals and purposes of
the New Jersey Pinelands Protsction Act of 1979,

The first volume of this report is deveotad to a
summary and analysis of the entire repcrt. In this volume,
we present detailed descriptions of a number of stats and
regicnal land use programs for the purpose of illustrating
the variety of organizational and procedural approaches that
can be taken to regiconal land planning and management. In
Volume 3 we discuss a variety of substantive approaches o

land use regulation which may be useful in the Pinelands



CHAPTER 1

CREGON LAND CONSERVATION
AND DEVELOPMENT COMMISSION

THE PROGRAM

Oragon has long been a leader in the ?iea of
innovative land use programs. Senate Bill lOO,: passed
by the state legislature in 1973, affirﬁed the kelierf
that the "uncoordinated use of land within [Oregon]
threatenad the orderly development, the anvironment of
this state and the health, safety, crdgr, convaniance,
prosperity of the peocpls of [Oreqon]."'/ The Act creatad
tne Capartment of Land Conservation and Development which
was t2 consist ¢of the Land Conservation and Develcopment

3/
Commission (ILCDC) and a director.  While the program

[

nitiated by Senate Bill 100 leawves local units of govern-

ment with the responsibility of developing comprzhensive

land use plans foxr the lands within their jurisdiction,

the LCDC is charged with the responsibilicy of establishing
4

statawide land use planning goals and guidelines ;/and

is to review the comprehensive land use pians and imple-

menting ordinances developed by local units of government

to ensure that these local plans and orxrdinances do nct

conflict with its statewide land use planning goals and

3/
gquidelines. In addition, the LCDC is to designate c=r-
\ T8/
tain activities as being of statewide significancs.” No

project which has besn designated as an activity of statewids



II.

significance can be undertaken without first obtaining a

>y

planning and siting permit from the LCDC.

THE LAND CONSERVATICON AND DEVELOPMENT CCOMMISSICON

Primary responsibility for coordinating the
program initiated by Senate Bill 100 lies with the Oregon
Land Conservation and Develcpmeﬁt Commission which ;s a
part of the newly created Depaxtment of Land Conservation
and Development.g/ The ICDC is comprised of seven members
aépoint;? by the governor, subiject to confirmation by the

senate.  The govermor must appoint one member from each

congressional district within the state. The remaining

members are to be appointaed from the state at large,

reflscting the gecgraphic and occupational makeup of the
state. At least one member must be an elected city or

_ 10/
county official at the time of his appointment.”  Mem-

bers are appointed to four-year terms.ééx
The LCDC's first responsibility under Senate

Bill 100 was to adopt statewide planning goals and guide-

lines to be used by state ggencias and local units of

gevernment in preparing and-implementing comprehensive

plans.££/ In preparing these goals and guidelines, the

LCDC was to consider existing comprehensive plans of local

units of government and state agencies in order to preserve

"the functional and local aspects ¢f land conservation

13/
and development.” The LCDC was to give pricrity



consideration to (1) lands adjacent to freseway inter-~-
changes, (2) estuarine areas, (3) tide, marsh and wetland
arsas, {4) lakes and lakeshore ar=as, (5) wilderness,
recreational and outstanding scenilc arsas, {(6) beaches,
dunes, ceoastal headlands and related arsas, (?) wild and
sceni¢ rivers and relatad lands, (8) floodplains and areas
of geoclogic hazard, (9) unique wildlife habitats, and

7.
(LQ) agricultural land.;i/ These statawide land use geals

wars not, however, tc be land management ragulations Ior

specific gecgraphic arsas established through designation

of areas of critical stata concern or dirsct regulation

of land uses of particular properties through a program
15/

of planning or siting permiss.

In developing the statewide planning goals and
guidelines, the LCDC was to hold at least tan public
hearings throughout the state and was to implement any
other provision for public involvement developed by the
stats Citizan Invelvement Advisory Committes (discussed
below).“éf After development of the goals and guidelines,
out prior to final adoption, the LCDC was reguired to hold
at least one public hesaring at which all intsrasted parihias
would be given an oppggtunity Lo comment on the vroposed
goals and guidelines."-/ The LCDC is also zuthorizad to

periodically revise, updats and expand the initial state-

wide planning goals and guidelines. Any such revisions



can be made cnly after public hearings have been held
as described above.éé/ A total of 19 goals and guidelines
were adopted by the LCDC between December, 1274 and
December, 13876.

In the intrcduction to the puﬁlished.versicn
of the goals and guidelines, the LCDC indicates that
"the goals are regulations toc be followed by citizens
and governments., . . . Goals are applied and implemented
through a c¢comprehensive plan." While comprehensive plans
and implementing ordinances must conform to the planning
goals, guidelines are not mandatcry. They are merely
suggestaed directions for local governments to consider
when developing comprehensive plans and implementing -
ordinanceém%n&”éb§1§inq the goals. The first planning
goal is "to develop a citizen invblvement program that
. énsures the opportunity for citizens to be involved in
all phases of the planning process." Local governments
are charged with the rasponsibility of preparing and
adopting a program for citizen involvement that clearly
defines the procedures by which the general public will
be involved in the ongoing land use planning process.

The second goal is "to establish a land use
planning process aﬁd policy framework as a basis for all

decisions and actions related to use of land and to assure

an adequate factual base for such decisions and actions.”



Land use plans should include idantification of issues
and problems for zach statawide planning goal and should
evaluate alternative courses of action and ultimate
policy choices. The raequired information should be
centained in a plan document or in supporting docu-
ments. ALl land use plans and implementation ordinances
should be adopted only after public hearing and should
be raviewed and revised on a rzgqgular basis to take

inte account changing public policies and circumstances.

The third goal is "to preserve and maintain
agricultural lands." These lands are to be preserved by
adopting sxclusive farm use zones.

| The fourth goal is “"to conserve forest lands
for forest uses." As with ;gricultural lands, forest lands
ars to be inventoried by lecal governments and zoned so
that they will be preserved for the production of wood
fiber and other forest uses.

The fifth goal is "to conserve copen spacas and
protect naturazl and scenic resources." If no conflicting
uses for these lands ~can be identified, they should ke
managed in such a way as toc praserve their original
chiaracter. I there are conflicting uses, economic, social,
environmental and ensrgy cohsequences of the conflictin
uses must be determined and vorograms developed to achisve

whe basic goal of conserving open spaces and natural and



scenic ra2sourcas.

The sixth goal is “t§ maintain and improve
the gquality of air, water and land rescources of the
state." In furtherance of this goal, local governments
should assure that wasts and processed discharges will
not threaten to vioclate apﬁlicable.state or federal
environmental guality statutes. Discharges must not
exceed carrying capacitiaes of such resources, considering
long-range needs, oxr degrade or threaten the availability
of these rescurces. |

The seventh geal is "to protect life and

property from natural disasters and hazards." Develop-

ments which are susceptible to damage from naturzl disasters

should Aot be located in areas likely to be subject to
natural disasters and hazards without first implementing
approériata—safeguards so as to minimize risk cf injury
and loss of life.

The eighth goal is "to satisfy the recreaticnal
needs of the citizéns of the state and éisitcrs." The
requirements £or meeting these needs should be planned
by the governmental agencies having responsibility,for.
these areas in coordinaticn with érivate enterprise.
These facilities éhoﬁld be available in the appropriate
proportions and in the quantity, quality and location

consistent with the availability of rescurces to meet

e

Lo

| W
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these reguiraments.

The ainth goal is "to diversiiy and improve
the =conomy of the stata.” In fur<herancs of this goal,
all local comprehensive plans and policies should con-
sribute to a stable and healthy =econcomy in the stats.

Economic growth and activity should be encouraged in

areas that have under~utilizad human and natural rzsourcs

The tenth goal is "to provide for the housing

needs of the citizens of the state." Comprshensive 2lans

h

should encourage the availablility of adeguats numbers ¢

e )

housing units 2t price ranges and rant lavels commensurat
with financial capabilitises of Qragonians. Local ccmpre-

nensive plans should zllow for £1

1}

xibilicy of housing
location, type and density.

The eleventh goal is "to plan and develop 2
timely, orderly and efficisnt arrangsment of public
facilities and services %o serve as framework Zor urban
and rural development." Prowvision for ksy facilitiass sho
be included in sach comprehensive plan., In order to
meat current and long-range needs, a provision for solid
wasta disposal sitas, including sizes £or inert wastsa,
must be included in each plan

The twelith goal i3 "zo provide and encsurzge

a safs, convenliant and economiz transportation svstam.®



Transportaticn plans should consider all modes of trans-
portation and should consider the differences in social
consequences that would result from utilizing differing
combinations of transportation modes., Transportation
plans should conserve energy and meet the transportation
needs of the disadvantaged.

The thirtsenth goal is "to conserve energy."”

In furtherance of this goal, land and uses developed on
the land should be managed and controlled in order to
maximize the conservation of all forms of energy.

The fourteenth goal is "to provide for an orderly
and efficient transition from rural to urban land use.”
Urban growth bhoundaries should be éstablishe& to saparats
land suitable for urban development from zrural land.
These boundaries should be changed only after considera-
tion of a demonstrated need to accommedate long-range
urban populaticon growth, need for housing, employment
opportunities and livability, maximum efficiency of land
usas, ARavironmental, energy, economic and social con-
sequences and several other enumerated factors.

The fifteenth goal is "to protect, conserve,
ennance and maintain the natural, scenic, historical,
aqri&ultural, economic and recreational gqualities of the
lands along the Willamette River as the Willamette River

Greenway." In furtherance of this goal, all local



comprehensive plans must assure that this area is not
developed in such a way as to destroy the natural
character of the Greenway.

The sixtesnth geoal is "to recognize and protéct
the unique environmental, economic and sccial values of
sach estuary and associated wetlands.” Local comprehen-
sive plans for each such ar=a must provide for appropriate
uses ({(including preservation) with as much diversity as
is ¢onsistent with the owverall classification.

The seventsenth goal is "to conserve, proteact,
where appropriate develop and where appropriate rastore
the resources and benefits of all cecastzl shorelands,
racognizing their value for protaction and maintenance of
watar gquality, fish and wildlife habitat, water dependent
uses, economic resourcss and recreaticon and aesthetics.
The management of these shoreland areas shall be compatible
with the characteristics of the adjacent ccastal waters.”
Lecal authorities are instructed to maintain the diverse
environmental, economic and social values of cocastal shora-—
lands and water quality in coastal watsrs and minimize
man-induced sedimentation in the estuaries, near shore-
ocsan watsars and ¢oastal lakes.

The eighteenth goal is "to conservs, protac:t,
where appropriate develop, and where appropriate restore

the rasources and benefits of the coastal beach and dune
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areas." Local comprehensive plans involving these areas
should provide for the diverse and appropriate use of
beach and dune areas consistent with their ecoclogical,
recreational, aesthetic, water resource and econcmic
values. In.addiﬁion, local governments must consider
the natural limitations of these areas for development.

The final goal is "to conserve the long-term
values, henefits and natural resources of the near-shore
oce2an and the centinental shelf." Local comprehensive
plans involving these areas should give clear pricrity
to the proper management and protection of renewable
sources.

All comprehensive plans and any zoning, sub-
division or other ordinances or regqulations adopted by a
city or county to carry ocut these plans must bhe in con-
formiﬁy with the statewide planning goals withiﬁ one
vear from the date the goals are appreved by the LCDC.EE/
To assure that all local comprehensive plans do; in fact,
comply with the statewide planning geoals, sach county
governing body must review all comprehensive plans for
land conservation and development within that county and

advise each local planning authority within the county

whether or not its plans are in conformity with the planning

20/
goals. At the request of any city or county, the LCDC

may review a local comprehensive plan and any implementing

-

e d

— —d
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ordinances to detarmine whethexr the local plan is
conformity with the statawide goals. IZ a local plan
i5 submittad Sor approval by the LCDC, the Commission
must evaluate the plan and relatad ordinances and aither
approve or disapprove the plan within 90 days of the
date that the request was received unless the Commission
finds that, due to extenuating circumstances, a specified
peﬁiod of time gresater than 90 days is ragquired to review
21/
the plan. The LCDC's approval or disapproval must
include a clear statement of findings setting forth the
basis for the approval or disapproval. A raguest for
approval which has not been grantad or denised within the
22/
time requ;:ad is to be considered an approval. - The
LCDC is also authorizad to grant a planning extsnsion o
any local government 1f it £inds +that the local govera-.
ment 1s making satisfactory prograss cowards adoption oF
a comprazhensive plan that will be in conlormitcy with the
23/
statawide planning goals.

The LCDC may, upen petition by any county, city,
special district governing body, state agency or individual
or group of individuals whose interasts are substantially
affected, raview any compreshensive plan and related crdin-
ances or any land conserxvation and develcoment action
taken by a local governing bhody to detarmins whether such

action is in violation of the statewide planning goals.
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Such a petition must be f£filed with the Land Use Board of
Appeals (discussed below) no later than 30 days after the
date of the action complained of. The review by the
Board is to be based on the administrative record'that is
the subject of the review proceeding. The Board provides
the LCDC with a summary of the relevant avidence and its
recommended decision. The LCDC makes the final decision
with respect to issues involving statewide planning goals
and the LCDC's-decision is included in the Board's final

24/
order.

The LCDC is authorized to issue an order requiring
any c¢ity, county, state agency or special district to take
any action necassary to bring itsg comprshensive plan or
related ordinances into conformity with the sStatewide
planning goals. Such action may be taken i1f the LCDC
finds that any comprehensive plan or related ordinances
are not in conformity with the statewide planning goals,

a city or county is nct making satisfacﬁory prograss towards
adoption of a satisfactory comprehensive plan after an
extension of time in which teo adopt such a plan has been
granted, or a city or county has no comprehensive plan.gé/
The LCDC maylbring an action in the circuit court to

26/
enforce compliance with its order.”

The final LCDC responsibility is to designate

activities of statewide significance. The statute

L

1

v}



specifically authorizes the LCDC to dasignate the planning
and siting of publig¢ transportation facilities, public
sewage systems, water supply svstems, solid waste disposal
sites and facilities and public schools as activities of
statewide significance if the LCDC deterxmines that this

is necaessary. The LCDC may rscommend tc the state legis-

-

ature that anv other activitiss be designated as beigg
of statswide significance if it deems this necsssary.‘“/
If an activity has been designatad as being of statewide
significange, it may not be undertaken without first
obtaining a planning and siting permit from the LCDC."E/
When an application for such a permit is recsived by the
LCDC, copies of the application must be transmittsd to
each affacted county, <ity or state agency for their
raview and recommendaticn. IL the LCDC f£inds that the
proposaed project complies with state ragulations for the
activicy and the comprehensive plan for any city or county
iavolved, it shall approve the application and issue &
planninq and siting permitc. The LCDC may prascribe any
conditions or rastrictions it considers necessaxy to
assure that the project complises with all applicabla

29/
ragulations and plans.
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OTHER AGENCIES INVOLVED IN THE PROGRAM

The LCDC's responsibhilities under Senate Bill
100 extend only to adopting statewide planning goals and
guidelines and assuring that these goals and guidelines

are applied by local governments and state agencies in

apprcﬁinq developments which ars designated as being
activities of statewide significance. Thus, all state
agencies which, prior to the adoption of Senate Bill 100,
would have been involved in issuing permits for land
development will still be responsible for issuing thess
permits. Howaver, all plans, programs or regulations
affecting land use adopted by any stata agency must be

) © 30/
in conformity with the statewide planning goals.  As

‘noted above, the LCDC is authorized to review any action

relating to land use and development taken By a stats
agency upon §étition of any interested party to assure
that the action is not in conflict with statewide planning
goalséi/and may order any state agency to bring its regula-
tions into conformity with the statewide planning goals.gg/
Pursuant to Senate Bill 100, the LCDC must also
appoint a State Citizen Involvement Advisory Committee.
This committee should be broadly representative cf geo-
graphic areas of the state and of interests relating to

land uses and land use deacisions. The function of the

committee is to develop a program for the LCDC that promotes



Iv,
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as to the appropriate action tc be taken. The LCDC,
however, makes the final decision which is included in
the Board's order. AlL final orders of the Board may

38/
be appealed to the Oregen Court of Appeals.

LOCAL GOVERNMENT PARTICIPATICN

With the exception of development which has
been daesignated as an activity of statawide significance
by the LCDC, local governments retain the authorxity to
davelop comprehensive land use plans and related ordin=—
ances and to - -determine the type of development to he
allowed within their jurisdiction. All local plans and
implementing ordinances must, however, be in conformity
with the-statewide planning goals adopted by the LCDC.EE/'
Each county governing body is required to review all
comprehensive plans within the county in order to deter-
mine whether these comprshensive plans ars in conformity
with statewide planning goals.é;/ Such reviews shall be
made on an annual basis and a rsport must be made ko ths
LCDC with respect to the status of the comprehensive
plans within each county;gg/ _

Bach county government body is also respoansible
for coordinating all planning activities affecting land

uses within the county to assure an integrated comprehensive

plan for the entire area of the county. Counties have no



-~ 15 =

and enhances public participation in the development of
statewide planaing goals and guidelines.zg/

A Local Qfficials’' Advisory Committee is also
called for under the Act. This committese is comprised of
persons serving as city or county elected officials and
its membership should reflect the city, county and geo-
graphic diversity of the statse. The committee is o advise
and assist the Commission on the pelicies and programs
affecting local governments in order to promote mutual
tnderstanding and cocperation between the LCDC and local
governments in the implementation of statewide planning

34/
goals.

A rescently enacted bill created the Land Use
Board of Appeals. The Board is composad of up te five
members appolntad by the governor and confirmed by the

senate., Board members will serve until July 1, 1983

when the Board's zgtivities ars o be reviewsd by the
legislature. The Board hears zll appeals regarding any

land use actions taken by any individual, loczl govern-

ment or stats agency, including allegations that an action
violates a planning goal promulgated by the LCDC. The

Board replaces the circuit courts as having original
jurisdiction of gquasi-judicial land use appeals. If an
appeal invelves an allegation that a lecal government action

violates a planning geoal, the Board will maks a rzcommendation



such responsibiliky with respect to cities having popula-
tions of 300,000 or more. Such cities will exercise the
authority vested in counties within their incorporated

33/
limigs. Adjacent counties may voluntarily Jjoin together
for the purpose of carrving out their rasponsibilities

&

pursuant te Senate Bill lGG.'g/ Counties and cities
rapresenting 51% of the population in any givan area
may petition the LCDC for an election in thelir area to
form a2 regional planning agency to exercise the caor@inating
authority vested in the county governing bodies, I the
LCDC finds that the area described in the petition forms
a2 reasonable planning unit, it may call an election in
the area to form such a2 regional planning agency. The
agancy is considersad establish§? if a2 majcrity of the
votes favor its establishment.;:/ A voluntary association
of local governments gan be formed to perfcrm the reviaw,
advisory4§nd coordination functions assigned to tiae
counties‘_/by the adoption of a resolution ratified by
gach participating county and a majority of the participating

clties.

SUCCESSES AND FAILURES OF THE PROGRAM

The LCDC has adopted the nineteen statswide
planning goals described above and is in “he progess of

reviewing local comprehensive plans to determine whether
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they ars in compliance with these goals. Two commentators,
however, have opined that Senate Bill 100 inadequataly
defines the goals scught to be achieved by it and, there-
fore, the apparent "successes" or "faillures” of the program
will be determined entirely by the gquality and philcsophies
Qf the members of the LCDC at any given time.ié/ These
commentatdrs reason that the nineteen statewide planning
goals. adocpted by the LCDC are so general that it is very

difficult for local governments to determine whether their

local comprehensive plans are in conformity with these
44/
goals. -

&'spokesman for the LCDC, however, emphasizad
that the planning goals weres made gensral by design.
The LCDC members. and staff are of the copinion. that the
function of the LCDC is to develop very broad planning
goals which will enable local governments to consider
all factorsmralevant to land use within their specific
jurisdiction befiore adopting a comprehensive plan. The
legislature, in enacting Senate Bill 100, did not intend
£0 create a system of state level zoning but, rather,
intended to provide a means by which a coordinated syszem
of locally developed lLand use plans could be achieved.;éf
Despite the fact that all 277 local planning

jurisdictions were to have adopted conforming comprehensive

plans within one year of the adoption of the planning goals

——

e 4

e L.,.n_nj

e

.....
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by the LCDC (most o0f these goals were adopted by the an

P

16/

]

of 1974), only about sixty local plans have been approved.
Several local plans which have beeq_submitted for approval
have been disapproved by the LCDC.:L/ However, the r=ason
that mores plans have not been submittad and approved has
been that mest local governments in Oragon govern very
small aresas and were not prepared for the complex task o
developing a comprzhensive land use glan rather than Local
opposition to “he concept of local plamning in conformity
with statewide goals. There was some local opposition

to the idea of developing plans to conform with the LCDC-
adopted goals, but the LCDC and most local governmenss

48/
have bkeen wozking togethar to develcop acceptakle 2

=
=

'y
i

Since its adoption in 1973, numerous attampts

have been made to amend Senats Bill 100. Amendments ha

<:

=
been suggested by state lagislators as well as the public
through the initiative process. However, no siomificant
amendments nave Deen adoptzad and this factor can ke
judged as an indication of overall pooular approval of
the general principles found in Senats Bill 100. 2n
initiative that would have rspealsd the goals and reduced
the LCEC to an advisory body was defeatzad by 2 81-39 per-
, 45/
cent margin in 1978, Further svidence ¢f the general

public approval of the program is focund in a recent

newspaper poll which indicatad that about 80% of all



Qregonians agree with

under Senate Bill 100.

- 20 -

the goals established by
50/

the LCEC
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CHAPTER 2

CALIFORNIA COASTAL ZONE MANAGEMENT PROGEAM

THE PROGRAM

In 1972, California embarked on a bhold and
comprehensive attempt to plan for and regulate its 1,000
miles of shoreline. In response to repeated failures by
the state législature =0 anact protective measurss for

he California coast,éﬁhe citizens of Californiz passed
Propositicon 20, the California Coastal Zone Conserva-
tion Act of lQ?ng(hereinafter "Coastal Act of 13727).
The Ceastal Act 0f 1972 created one statewide and six
ragional ceastal c¢ommissions with complete power and
autharity to prapars a camp;éhensive pran for and to
regulate all development within the coastal zone. The
Program set up in 1572 was by its'terms a teamporary aone,
and anticipated further and permanent legislation priox
to January 1, 1977, the end of the intearim program.

Prior to the expiration of these interim powers,
the Califcrgia legislature snactad the California Coastal
Act of 1976—/(hareinafter "Coastal Act“). In doing so
the legislature specifically found:

(a) That the California coastal zone is

: a distinct and valuable rasourge of

vital and enduring interest #o all
the people and exists as a delicately

balanced ecesyvstam.

{b}) That the permanent protecticn of the

-

stata's natural and sgenlic resources



is a paramount concern to presant
and future residents of the stats
and nation.

(c¢) That o promots the public safety,
fhiealth and welfare and to protect
public and private property, wild-
life, marine fisheries and other
Qcean rescurcaes and the natural
gnvironment, it is necessary to
protect the ecological balance of
the coastal zone and prevent its
-deterioration and destruction.

(d} That existing developed uses, and
future developments that are care-
fully planned and develcped con-
sistent with the policies of this
division, are essential to the
aconomic and social well-peing of
the people of this stats and
especially to working persons
employed within the coastal zone.4/

The Coastal Act of 1976 continues the two functions

of the 1572 Act:i ‘preparation aof comprehensivé plans for

the coastal area and regulation of develcopment in the coastal
zone. The state coastal commission is re-established as a
permanent agency responsible flor continued coastal manage-—
ment. Regional commissions ars rstained temporarily until
local governments have prepared local coastal programs that
meet state approval., After certified local coastal programs
are in effect, local governments become the principal regula-

tory bodies.

e el

o
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ADMINISTERING AGENCIES

A. California Coastal COmmiésion

1. Composition

The California Coastal Commission (herainalter
"Commission") is a completely-independent bedy within the
Resources Agency of the stats. The composition of tie
Commission is specifically prescribed by the Coastal Act.
The secretarv of the Resources Agency, the secretary of
the business and Transportaticon Agency and the chairper-
son ¢of the State Lands Commission sit as non-voting
members of the Commission. ©f the remaining twelve members,

six must be reprssentatives of the public to be appointad

i

by the Governor, Senate Rules Jommittee and Speaker o©
Assembly equally. The other six are initially to be
repregsantatives of the ragional commissions and, at the
termination of the rszgional commissions, to be replaced by
Six representatives ¢of local covernments appointed by the
Governor, Senats Rules Committee and Speaksr ¢f Assembly

5
equally.i/ Local government represantatives serve only
while in their local offices. Members serve at the olsasurs
of their appointing powers who are charged with "good faith
efforts to assure that their appointments, as a whole,
raflect, to the greatest extent feasible, the economicz,

6/
social and geographic diversity of the shaks.”
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2. Jurisdiction and Autharity

Under the 18768 Act the Commission's principal
responsibilities are to certify local coastal programs, to
serve as an appellate bhody for raview cof development per-
mits and local coastal programs and to desiqnaté coastal
areas of a particularly sensitive nature. N

a. Certific%tion of Local Coastal Plans

Pursuant to the Ccastal Act of 1272, the Com-
mission has prepared and adopted the Califormia Coastal
Plan. However, in enacting the Coastal Act of 1976 the
lagislature chose not to include the Coastal Plan tharein.Z/
Instead, the Coastal Act includes Coastal Resoﬁrces Planning
and Management Policies (hereinafter "Coastal Policies“).gf
The Ccoastal Policies purpert to cover all significant
coastal issues and are a distil;ation of the 162 major
policy recommendations included in the California Coastal
Plan.

The responsibility for planning under the 1976
Act is on local governments which must prepare local coastal
programs for their jurisdictions. The Commission has the
ultimate responsibility for certifying =ach local coastal
program &s being in conformity with the Coastal Policies.i/
Following certification; amendments to local coastal programs

10/
must be reviewed and approved by the Commission.



-

Commission rzgulations on local coastal programs
have established a practical link bketween local planning
law requirements and Coastal Act ragquirements. Regula-
tions encouraging commen methodology, identification of
coastal iLssues, establishment of use ¢f pricrities and
cther matters reflect mandates both of the 1976 Act and
the Federal Coastal Zone Management Act of 1972 and its

11/
regulations.

b. Appellate Review of Coastal Development
Permits and Local Coastal Programs

The Ceastal Act provides that "any person wishing
to perform or underiaks any development in the coiital zZone
. . . shall obtain a coastal development permit."_—/ 1% a
person wishes to develop in an arss where a local gavernmént
has received certification of its local coastal program,
the coastal development permit must be obtained from the

h]
local government.zé/ In arzas where the appropriats local
government does not yet have a gsrtified grogram the 2ct
provides for interim development controls similar to those
astablished by the 13872 Act, that is, the coastal develop;
ment permit must be cbtained from a reagional commissicn,é—/

Regional commission decisions are appealable to

13/
the Commission. The standard of review on appeal to the

state commission is the same as the test applisd at the

regional level: whether the proposad develgpment is
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consistent with the Coastal Policies of Chapter Thrge
16/
of the Coastal Act. The state body may grant, deny cr

modify the permit action taken by the region and may
impose additiconal conditions. As a matter of policy in
order nct to c¢incumvent the regions, the state commission
directs applicants back to the regiocnal commission if
state conditions will so significantly change the project

as to make it, in effect, a different project than had
17/
been considerad by the regicnal commission.

After certification, regional commission permits
will no longer be required and many local decisions will
be final. The following kinds of local development deci-

sions will remain appeaiable to the state commission, though,

aven after certification:

(1) Develcpments approved by the local govern-
ment between the seaz and the first public
road paralleling the sea or within 300
feet of the inland extaent of any beach or
of the mean high tide line of the saa
where there is no beach, whichever is the
greater distance. 18/

{2} Developments approved by the local govern-—
ment ncet included within paragraph (1)
of this subdivision located on tideland,
submerged lands, public trust lands, within
100 feet of any wetland, estuary, stream,
or within 300 feet of the top of the sea-
ward face of any coastal bluff.

(3) Developments approved by the local govern-
ment not included within paragraphs (1) or
(2) of this subdivision located in a2 sensi-
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tive coastal regsource area i1f the allega-
tion =n appeal is that the development

is not in conformity with the implement-
ing actions of the certified local coastal
Program.

{(4) BAny development approved by a coastal
county that is not designated as the
principal permitted use under the
zoning district map approved pursuant
to Chapter 6§ (commencing with Section
34304Q).

(3) Any develcopment which constitutss a

major public works project or & major
energy facility. 18/

The Coastal Act additionally provides for appeals
to the stats commission of ragional commission decisions
regarding the conformity of local ¢oastal programs to the

20/
Coastal Policies.”  The state commission may, however,
refuse to hear such an appeal where it determines that the
21/
appeal raises "no substantial issue.”

An important provision of the 1976 Act which had
not been included in the 1972 Act provides that decisions
of the state commission shall guide regicnal commissions
and leocal gowvermnments in their future actions under the

22/
provisions of the Coastal Act.
An appeal before the state commission is a de

23/
novo public hearing.  One of the more interesting

aspects of the procsdural provisions of the Coastal

Act is that an appeal to the state commission mav be

24/
taken by an applicant or any aggrieved person.
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[Aln "aggrieved person” means any person
who, in perseon or through a representative,
appeared at a public hearing of the com-
mission, regional commission, local govern-
ment, or port governing body in connection
with the decision or action appealed, or
who, by other appropriate means prior to

a hearing, informed the commission, regional
commission, lecal government, Or port
governing body <of the nature of his concerns
or who for gooed cause was unable to do
either. "Aggrieved person" includes the
applicant for a permit and, in the case of
an approval of a local e¢oastal program the

local government involved. 23/
Judicial review of decisions of the state commission is

26/
likewise available to an "aggrieved person."

c. Designation of Sensitive Coastal
" Rescouxce Areas C

' The Commission was given authority under the
Coastal aAct to designate, not latsr than September L, 1977,
"sensitive coastal resource areas” of regiconal or statawide
significance where the protecticn of coastal resources and
public access require control beyond that required for other
arsas of the coastal zone«gz{ Upeon designation, the stata
commission would alsgc recommend to the legislature that
thase sensitive areas be designated as such by statute.
Without statutory designation, areas designated by the
Commission would remain so designated for only two years.a_/
The Ccoastal Commission chose not to designats

land within the Coastal Zone as sensitive coastal resourcs

areas because it did not feel that the additional authority
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was necessary =0 carry out ths provisions of the Coastal
29/
Act.
B. Regicnal Ceastal Commissions

1. Composition

Specific provisi&ns of ths Coastal Act govern the
makeup of each of the six regional commissions within the
coastal zone. Membership is generally allocated among
rapresentatives of the public and of local governments with-
in each region but size and specific membership of each
commission varies depending on the region represented. For
examplz, the North Central Coast Regional Commission must
include one supervisor and one city councilperson from
Sonoma and Marin counties, two supervisors of the City and
County of San Francisce, one delzgate of the Assoclation
of Bay %gea Governments and seven representatives of tha
public.‘-/ Representatives of local governments or rsgional
agencies are selected by their respective governing bodies;
rgpresentatives of the public ars appointed egually by the
Governcor, the Senate Rules Commiittee and the Speakar of

31/

the Assembly.

2. Jurisdiction and Authority

The six regional coastal commissions sexve as

intermediate reviewing agencies for local coastal programs

and, prior to the certification of a local government's
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local coastal program, as the initial permitting agency
- for development within the coastal zone. However, both
the inception and termination of the regional commissions
is provided for by statute.

The Coastal Act provides that a regional com-
migsion has no power and can take no action unless and
until the state commission certifies that the regiocnal

agency 1s necaessary to expedite the review of local coastal
- 32/

‘Program and coastal develcément permit applications.
The state commission has, in fact, certified eacg of the
Six regiondl commissions that are now cperating.“éz
Each regional commission terminates within thirty
days after the last local coastal program reguired within
its regicon has been certified and all implementing devices
have become effective or June 30, 1981, whichever occurs
first.gﬁ/ Upcn the termination of any regional commission
the state commission succeeds to any remaining obligatiens,
powers or responsikilities of the regional commission.éa/

a. Approval of Local Coastal Programs

Although ths state commission has the ultimate

respensibility for certifying local coastal programs prepared

by local governments, the local programs must first go

through an intermediate approval process at the regional
36/ )

commission lavel. Local coastal programs must include

(1) a land use plan and (2) zoning ordinances, zoning maps
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and other implementing actions, if any. The two pcrtio?s
0f a program may be submitted and reviewed separately.é—/
The regional commissicn has 90 days tec review a local land
use plan for its conformity to the Coastal Act's Coastal
Policies. Zoning ordinances and implementinq materials
must be reviewed within 60 days of submission and zpproved
1£ they conform te and are adequate to carxy out the pro-

38/
visions of the certified land use plan.

If either component is disapproved at the regional

level, the local government may either ravise its submission

or appeal the regional decision to the state commission.
Whera the state commission f£inds that no substantial issue
is raised by the appeal 1t may refuse to hear the appeal,
in which case the action of the regional commission is

39/
final.

b. Regqulation of Development Within
the Coastal Zone

Until local governments have eifective local
coastal programs of their own the six ragional cocastal com=
missions will continue the permitting responsibility they
began under the 1972 aAct. In order to underxtake development
within the c¢oastal zone, a person must secure a coastal
development permit from the regional commission in addition
to any ether govermmental approval that may be required.

"Development" is defined as follows:
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(Cln land, in or under watsr, the placement
or erection 0f any solid material or struc-
ture; discharge or disposal of any dredged
material or of any gasecus, liguid, solid,

or thermal waste; grading, removing, dredging,
nmining, or extraction of any materials; change
in the density or intensity of use of land,
including, but not limited to, subdivision
‘pursuant to the Subdivision Map Act (commencing
with Section 86410 of the Government Code),
and any other division ¢f land, including

lot splits, except where the land division is
brought about in c¢onnection with the purchase
of such land by a public agency for public
recreational use; change in the intensity of
use of watar, or of access thersto; construc—
ticn, reconstruction, demolition, or altera-
tion of the size of any structure, including
any facility of any private, pubklic, or muni-
¢ipal utility; and the ramoval or harvesting
of major vegetation other than for agricul-
tural purposes, kelp harvesting, and timber
operations which are in accordance with a
timber harvestlng plan submitted pursuant

to the provisicns of the Z'berg-MNejedly

Porest Practice Act of 1373 (commenc;ng with
Section 4511).

As used in this section, "structurs”
includes, but is not limited ko, any building,
road, pipe, flume, condult, siphon, agueduct,
telephone line, and slectrical power trans-
mission and distribution line. 40/

The regional commission is required to hoild a

" de nove hearing on each applicaticn for a coastal development

permit afitier notice hasg been given to any affected persons

and within 49 days after the date on which the application

41/
has been filed with the commission.  Within 21 days of

the public hearing the regiocnal commission must act on the
. 42/
application. Actions of the regiocnal commission become

final 10 days after they are taken unless an appeal is

i

L

.
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. 43/
filed with the state commission within that time,

Decigions of the ragicnal commissicn are stayed pending
44/
a decision on appeal. Provisions of the Coastal Act

43/
allow for expeditad review of emergency  and minor

46

development activity and for reconsideration of decisions.'_/

In order to grant a c¢oastal development permit
under the 1872 Act, the commissions had to £ind that a
development would have no substantial adverse environmental
effect and would be consistent with "the maintenance, _
restoration, and enhancement of the overall quality of the
coastal environment, including but net limited to, iis
amenities.” Developments were alse to be censistent with
the "eontinued existence of optimum population of all
species of living organisms” and the avoidance of "irrever-
sible and irrstrievable commitments of coastal zone

47/
resQurcees.”

The Coastal PoLicles of Chapter Three of the 18758
Act are the only legisligive standards by which pefmit appli-
cations are aow judqed.‘_/ These gsneral statsements raly
heavily on the discretion of regicnal commissions for
effective and consistent implementation. The policies are
categorized under the headings of general, public accgess,
recreation, marine environment, land resources, develoopment

and industrial development. The following ars examplss of

the policy statements applisd by the commission to determine



whether to grant permit applications:

Public access from the nearest public rocadway
to the shoreline and along the coast shall be
provided in new development projects except
where (1) it is inconsistent with public
safety, military security needs, or the pro-
tection of fragile coastal rescurces, (2)
adequate access exists nearby, or (3) agricul-
ture would be adversely affected. 49/

* * *

Marine resources shall be maintained, enhanced,
and where feasible, restored. Special protec-
tion shall be given to areas and speciaes of
special biological or economic significance,
Uses of the marine environment shall be carried
cut in a manner that will sustain the biologi-
cal productivity of coastal waters and that
will maintain healthy populations of all species
of marine organisms adeguate for long-term
commereial, recreational, scientific, and edu-
cational purposes. 50/

- e * &*

New residential, commercial, or industrizl
development, except as otherwise provided in

this division, shall he located within, contiguous
with, or in close proximity to, existing developed
areas able to accommodate it or, whers such areas
are not able to accommodate it, in other arsas
with adequate public services and where it will
not have significant adverse effects, either

individually or cumulatively, on coastal rssources. S1/

* * *

Permitted development shall be sited and designed
to protect views to and along the ocean and scenic
coastal areas, to mipimize the alteration of
natural land forms, o be visually compatible
with the character of surrounding areas, and
where feasible, to restore and enhance visual
quality in visually degraded areas. 32/

* * *



IIl.

Coastal~dependent industrial facilities shall
be encouraged to locate or sxpand within
existing sites and shall be permitted rsason-
able long-term growth whers consistent with
thig division. However, where new or expanded
coastal-dependent industrial facilities cannot
feasibly be accommodated consistant with other
policies of this division, they may nonetheless
be permitted in accordance with this secticn:
and Secticns 30261 and 302682 if (1) alternmative
locations are infeasible or meors environmentally
damaging; (2) to do otherwise would adversely
affect the public welfars; and (3) adverse
environmental effects are mitigated to the
maximum extant feasible. 33/

Permits may be granted subject to c¢onditions which ensurs
development consistent with the policies of the Act.

The permitting process, which ensuras adherence
to the Coastal Pelicies, is now ladged in the rsgional com~
missions but will be transfsrrad to local governments after

certification gf their local coastal programs.

OTHER STATE AGENCIES INVOLVED IN THE PROGRAM

The Coastal Act expressly provides that the
coastal development permit requirad to develop land within
the coastal zone is "[i]n addition to obhtaining any other
permit required by law from any local governmgnt or £xom
any state, regional, or local agency . . . ."ii/ Although
it adds another layer of permitting, the Ceoastal Act
gvidences an attempt by the legislature to deal with the
multiple permit problem.

The Act provides generalily for joint permit

55/
proceduras where feasible and requests every public agency



to cooperate with the coastal commissions by providing
them with assistance and infcrmation.iéx Moreover, Chapter
S of the Coastal Act is devoted entirely to the problem

of redundant reviews and overlapping jurisdictieons of

- state agencieg. While generally prohibiting the coastal
comuissicons from adepting regulations which Guplicate those
of another existing state agency,iz/ Chapter S addresses -
specific areas of conflict with such state agencises as the
San Francisce Bay Conservation and Development Commission,
Department of Fish and Game, State Water Resources Control
Board, State Energy Resources Conservation and Develop-
ment Commission, State Alr Resources Roard, QOffice of
Planning and Research, Stats Lands Commission and State

Board of Forestry.

The Coastal act allows the coastal commissions

great power to review other agencies' development activities

The only exception is that the Coastal Act removes the
coastal commiésions' authority to set the location of new
power plants.agf However, the state commission is allowed
to designate areas where the state energy agency may not
locate them.ég/ The state commission has already designated

260 miles of coastline as unsuitable for power plant con-

struction.

California’'s coastal management program provides

for more than just regulation pursuant to the police power.
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6L/
A State Coastal Conservancy  has been astablished with

broad powers to purchase, sell, and lease intsrests in

‘coastal lands, to recommend that the State Public Works

Board use the power of eminent domain, and te make grants
and locans for achieving purpeses of the California Coastal
Act of 1976.

The State Coastal Conservancy -—- consisting of
the chairman of the Coastal Commission, the secretary of
the Resources Agency, the director of finance, and two
members of the public appointed by the governdr -- is given
broad powers for achieving those goals of the California

Coastal Act that cannot adequatzaly be achieved by exerzise

of the police power. The conservancy will perform important

functions in promeoting several general c<castal policies,

including protaection of agricultural lands, c<oastal restora-

tion projects, coastal resocurce enhancement projects,
establishing resource protection zones, preservation of
significant coastal rescurce ars=as, and establishing a

system of public accessways.

LOCAL GOVERNMENT PARTICIPATION

Local government has played a chgnging role over
the last decade in California‘’s effort teo regulate develop-
ment within the coastal zone. It is generally agreed that
the 1972 initiative process was a dirsct reaction to local

governments' unwillingness to protsct ths coast from
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&2/
incrasasing development pressure.  Priar to 1872 local

governments throughout California enjoyed great power

to plan for and regulate development within their juris-—
dictions unfetterad by state interférence.ié/ If goastal
jurisdictions. had been able to face local political pres-
sure and make the unpepular decision to limit coastal
development, the citizens of California might not have
sought or succeedad in giving control to the state.

Under the Coastal Act of 1972, logal govermment
lost the right to make development decisions within the
coastal zone. It is true that whatever local permits a
developer had to cbtain prior to 1972 were still regquired
under the Coastal Act of l972.§£/ Regional commissions
could not even address an application unless local govern-
ment had approved the development in concept.éé/ Neverthe-
less,-reqional commissions, or the state commission on
appeal, could wveto every development approval granted by
local govarnment within the coastal zone. _

Under the 1972 Act the state and ragicnal com—
missions repeatedly emphasized the importance of local
planning. Whers na loczal plan existed for an area the com-
missions often found it necessary to deny permits because the
finding required by the statute could not be made in the
absence of a specific, enforceable development plan for

- 86/
the entire region. The commissions' experience with



local planning during the interim permit process convinced
them that such planning could be effectively accomplished

if properly encouraged. This conviction set the stage for
their final recommendaticon, as stated in the Coastal Plan,
that primary respensibility for implementation of the
Coastal Plan be delzgited o local governments under coastal

agency supervision.

Although the Coastal Plan was not adopted in the

Coastal Act of 1976, the legislature followasd the commissions'

recommendation and placed the burxden of coastal planning on
local governments. The Coastal Act of 1976 creaztss a com—
plex new state-local partnership for coastal protection in
which local governments must prepare a detailed land use
plén and implementation actions as components ¢of the overall

88/
management strategy.

The local coastal program must coniorm to a stats-

89/ 70/
determined methodology  and be certified” by regional and

state commissions. The leocality may regquest the stats com-
71/
mission to prepare its program  but failurs to act locally
72/

allows controls to be retained at the stzte level.  Once
certified, local government is the administrator of the

coastal permit program and can integrate permits with other

73/
development approvals.  Only local actions inconsistent
74/
with the coastal program, or which affsct public access

75/
or the_scology of the adjacent shoresline,  may be appealed



76/
to the state commission.

This intergovernmental allocation of roles
ansursg a strong commission interest in both stats and
local actions affecting coastal development. The Ccastal
Act of 1976 sets out a policy framework and a structure
for management that provides discretion at all levels for
datermining the details ¢f planning and regulaticn. It
transfers much of the initiation of cocastal strategies
to thé loczl lével, although state specification and

review limits the variety and shape of these programs. y
' 77

With the elimination of regionél commissions by 1981,
the state commission will have an increased burden to assess
any spillovex effects of local actions on broader coastal
interests. The capacities of local governments will also
be tested by requiring municipalities to azccount for

regional needs as well as their own interests.

SUCCESSES AND FAILURES OF THE PROGRAM

The adopticon of the Cocastal Act of 1376 tastifies
as to the overall success of the coastal management progran
bagqun in 1972 by initiative. Specific aspects of the interim
program continue toeday and ensure longevity.

The compesition of the coastal commissions and
the nature of the commission hearings has often been cited

78/
as contributing to the program's ultimate success. The

(RN



combination of a discretionary decision-making process
and politically rzsponsive decision-makers increases the
probability that competing economic, environmental and
social policies will be considered. Regional commissions
allow a high level of wvisibility and ready accessibility
to the regiocnal commissioners.

The coastal program has been distinguished from
its inception by a high degree cof public invelvement. The
commissions decided early to conduct very informal hearings
in order to encourage public partigipaticn. Public¢ involve-
ment in the interim permitting process lad to extansive
public involvement in the planning process as well., Special
planning methodology was adopted by the state commission
early on to allow éffective public participation in the
preparation ¢£f the Coastal Plan.zg/

The commissions' overall permit racord under the
1976 Act has been guite similar %o that during the interinm
pericd. Statawide, about 95 percent of the permit applica-
tions have been approved, with about 7 percent of all regicnal
decisions appealed to the stats body.gg/ Qbviously, the
Coastal Act has not brought construction along the coast to
& halt. Several factors explain the high approval rate.
Most of the permit applications have been for single-family
homes or for other minor projecks in areas which wers

already developed. Thess have minimal impacts on cmastal
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ragources.

The majority of permits are approved subject

to conditions designed to bring the projects into compliance

with the Ccastal Act. Included are conditions to control
density, height and appearance, to increase puklic access
to the shoreline, to protect scenic wvistas, and te mitigate
adverse environmental affects. Many permits wexe granted
for projects which have been modified before they came
before the commissions. In addition, some developers,
whose projects clearly would not have been approved,

never applied for cocastal permits; this resulted in a
qreatef proportionlcf acceptable projacﬁs being reviewed

by the commissions.gi/ Tha success of the commissions’
ragulatory role should perhaps be judged not by the number
of permits granted but rather by the natu;é of conditions
attached on development permits and by the plipning policies
tha; evolved from individual permit reviews.EZ/

The Coastal Plan adopted by the state commission
in 1875 was not included in the 1976 legislation. However,
the important policies of the Coastal Plan have been in-
corporataed in the form of statutory policies by which all
permit applications and local coastal programs are judged.
Additionally, most of the recommendations of the Coastal

Plan ars reflectaed in the Coastal Act. The Coastal Act

continues the planning process by mandating that local

- .
—
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governments create plans consistent with statutory policies.
The ultimate result will be plans more sensitive to specific
local needs yet reflective of extra jurisdicticnal concerns.
The planning mandate to local governments may,
however, have unrealistic deadlines. Local governments must

prapare and have certified thelr local cocastal programs by

- June 30, 1981, Most affected local governments ars now

actively involved in their coastal planning. About twenty-
five local land use plans are in various stages of approval
but only cne jurisdiction, Palos Verdes Estates, has a
certified local coastal prag:am.ég/
It i3, however, cbvious that all local govern-
ments will not meet their 1931 deadline. The number 2F
jurisdictions that will not have local coastal programs
certified by that time may be as high as 350%. When the
regional commissions go out of existence as of June 3C,
1981, the state commission becomes the permitting agency
for all local governments who at that time do not have
certifiad local coastal programs. The practical work
burden this presents for the state commission, which at
the same time will be continuing the certificgation pro-
cedures, 1s self-evident. Although local governments have
had sufficient time alrsady to prepare their plans, the
bulk of submissions is only now beginning. During the

next eighteen months the state commission will have to
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work frantically to process ‘the local programs that do
come in. There is alsc some evidence of problems with
the substance c¢f local plans which in some cases may be
based on mors traditiconal zoning techniques instead of
the flexible,approaéheS'necessary to deal_yith the range
of development options in the coastal area.gix It appea&s
probable that the standards for certification wil% have
to be lowered and the review procedures simplified in order
to certify as many programs as possible by the deadline.
The relatibnship between local governments and
the state and regicnal commissions has often heen strained
over the past eight years. Although many local governments
have acceptaed their role in the coastal program others
still feel that the coastal program is an unwarranted
intrusion into areas of pufaly local concern. Those which
have warmed to the idea recognize that development pressurs
has shifted away from them and onto the commissions and
that coastal protection means they no longer have to suffer
the effects of extra jurisdictional coastal develcgment.gé/
The state commission’'s relation with other state
agencies has also been a sensitive issue.gé/ Although on
the whole intergovernmantalagilations arae good, there is

still need for improvement. ~ The Act of 1976 attempts

to rectify some of the specific intergowvernmental problems.



A significant mark of the success of the California
program has been its ability o withstand judicial atitack.
The Act of 1972 came under immediate and repeated attack in
the California courts. Developers first contsnded that the
initiative process readered the 1972 Act void by denying
affectad propexty owners an opportunity to be heard. The
court did not aqree.gg/ In San Diego Coastal Regicnal Com-

89/
mission v. See the Sea, Ltd.,  the Coastal Act of 1372

was held not to constitute a moratorium because, in part,
the court could £ind no language in the act imposing a

moratorium.

Procedural due process challengas to the commissions'
) 80/
hearing vrocedures have also failed. An important case

questicned whether the standards contained in the Act were

unconstituticonally vague. The court held that the Act's

explicit mandate to protect resocurces through interim controls

while preparing for long-range coastal management was adaguatse

for the commissicns to exercise discretionary authority.gé/
The interim nature of the 1972 Act was rslied on

92/
again in State v. Superior Court™ to find that the com=-

missicns' permit controls were a necessary method of assuring
that develcopment did not irrsversibly commit coastal rascurces
to uses inconsistent with the contemplated coastal plan.

As such, the permit controls could not constituts inverss

condemnation.
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CEAPTER 3

VERMONT ACT 250

THE PROGRAM

Since the early 1960°'s, Vermont has faced a boom
in the éevelopment 0f vacaticon resorts and second homes,
This boom led %o increased concern about the potential
impact on the Vermont environment of this recreation boom
and the probable commercial and industrial expansion that
would accompany it. As a result ¢f this concern, the
govarnor appointed a Commission on Envirconmental Control
©3 study the potential preblems and to suggest sclutions.
This study commission's recommendations wera adopted by
the statz legislaturs in 1970 in ths Zorm of 2 new Envirsn-

L/
mental Control Law (hersinafier "acht 250").7

The legislature determinsed that:

the unplanned, uncoordinatad and uncon-
trolled use of the lands and the environ-
ment of the state of Vermont (had] rssulted
in usages of the lands and the environment
which may e destructive to the envircnment
and which are not zuitabla toc the demands
and needs of the people of the states of
Vermont. . . .2/

Further, the legislature reascned that it was necessary to

create an administrative body to:

ragulate and control the utilization and
usages of the lands and the environment to
insure that, herearfter, the only usages
which will be permitted are not unduly
detrimental to the snvironment, will
promote the general welfare through
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orderly growth and development and are

sultable to the demands and needs of

the people of the state. . . .3/

Act 250, which is applicable to the entire state,
provides a two-pronged attack on unceontrolled, and poten-
tially destructive, development in the stake. First, it
creates a state Environmental Board (hereinafter "Board")
with the responsibility of preparing an interim capability
and development plan, g.final capability and development
rplan and land use pla.n.i Act 250 also creates nine Dis-
trict Environmental Commissions (heresinafter "district
commissions") which have primary responsibility fer
granting permits for developments subjecﬁ to the jurisdic-
tion @f Act ZSO.EK Decisions of the district commissions
Qigﬁ respect to grants or denials of permits are appealable

'§/
o the Board.

ADMINISTERING AGENCLES

A. The Environmental Board

1. Compesition

The Environmental Board is an independent reagula-
tory beody within the Agency of Znvironmental Conservation,
an agency which encompasses all Vermont state departments
concaerned with natural resources. The Board's regulatory.
authority is independent of that of the Agency, but7§t is

a part of the Agency for staff and budget purpeses.  The

Board is composed of nine members appointed by the governor,
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with the adwvice and consent of the senate. Eight of the
members serve four-year terms and the ninth, the chairman,
serves a two-year term.gf

2. Jurisdiction and Authority

The Board has two primary Ifunctions under Act
250. First, the Board has appellate ju;isdiction over
decisions by the district commissions relating to permit
applications.g/ Second, the Board is responsible for pre-
paring capability and development plans and land use planseég/

a. Appellate Jurisdiction

Any party to a permit application procesding .
can appeal the district commission's decision to the Board.za/
All persons cr entitiss entitlad to notice of the applica-
tieon, adjeining property owners who raguestad a hearing
and any other perscons that the Board by rule provides ars
considered parties to the prccaeding.ég/ When an appeal is
taken, the Board must give notice to intersstad persans
and schedule a de nove hearing on all issues raised by

13/
any party.  The Board issues a new decision basad on the

same criteria considered by the district commission.
b. The Three State Plans
Act 250 charges the Board with three separate
planning tasks. First, the Board was to develop an interim
capability and development plan (Interim Plan). This

Interim Plan was to describe the existing uses of all
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land in the state and "define broad catagories of the
capability of the land for development and use based on

14/
ecological considerations. . . ."  The Interim Plan was

te be in effect until a permanent plan was adopted.éé/

As adopted in 1972, the Interim Plan was little more than

a statement of general policies and a series of maps showing
which arsas of the state had physical limitations to develop-

L6/
ment.

The Board's second planning task was to develop
a final land capability and develcément plan (Land Cap-
ability Plan)wél/ This plan was completed by the Board in
1972 and adopted by the state legislature, after extensive
revision, in 1973. The Land Capabilitcy Plan, as adoptead,
comsists primarily of a series of amendments to tha
original Act ZSO.EEX

Severzl ¢f these amendments clarify the original
Act's envirommental criteria. Most of these amendments
ware consistent with the interpretations given the Act
by the district commissions pricr to the amendments and,
therefors, served only to clearly spell out the Act's
requirements for the benefit of developers and commissioners%gf

The Land Capability Plan alsc strengthened the
planning powar of local communitias. The district com-

missions and Board are now forbidden from granting or

denying permits if the action would be inconsistent with
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a local plan or capital budget so long as the propesed
development did not significantly affect surrounding
towns or involve matters of overriding state interest.
Thus, the Board and district commissions cannot stop
towns which desirxe to plan for major growth within theli:x
borders which will not significantly impact surrounding
arsas or involve matters of overriding state interest.zg/

The Land Capability Plan also requires the Com-
mission to consider the impact of a proposed development
¢n the ability of a town to provide public services if
the local governmment has adopted a capital plan. Under
the Land Capability Plan, the developer must astablish
that existing public facilities ars adeguate to serve the
development. This provision allows local governments to
control the amount of growth they will aexperience by
timing the construction of public facilities.gé/

The final planning task t¢ be accomplished by
the Board was the development of a statewide land use
plan (Land Use Plan). The Land Use Plan was to be based
cn the Land Capability Plan and was "to determine in ,
brecad categories the proper use of the lands in tha statefzg/
In adopting the Land Use Plan the Board was to takas into
consideration axisting regional and municipal plans.gg/

In January, 1974, the first official version of

the Land Use Plan was approved by the governor and sent
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to the legislature., The Land Use Plan indicated that most
development should take place in existing cities and towns
and at existing densities. Growth in rural areas was
planned to take the form of cluster subdivisions or new
communities. The entire state was divided intoc urban,
village, rural, natural resources, conservation, shoreline
or rcadside districts. Growth at high densities was to

be allowed in urban and village areas but development in
rural, natural resource and conservaticn areas was to be
allowad only at a density of one building per S, 23 and

24/
l0Q acres raspectively.

Local governments were given one year to prepare
plans for development within their borders. Conservation
areas wers to be determined by the state, but local govern-
ments would be allowed to plan for the development of
other land within their boundaries. These plans, however,
would have to be approved by the Board. If a town failad
to adopt a satisfactory plan, the Board would enforce its
Land Use Plan.zé/ As a result of pressure exertad on legis-
lators by individual property owners who feared that the
state plan would too drastically limit development of their
proparty, the Land Use Plan was not approved by the legisg-
lature., Several revised Land Use Plans wers also considered

26/
and rejected by the state legislature in subsequent years.
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To the present date, no Land Use Plan has been approvad

by the legislature.

B. District Envircnmental Commissions

1. Composition

The nine district commissions sach arz composed

h

Qf three members appeointed by the governcr. Twe of the

three members are appointaed to four-vear terms. The third

27/
nmember, the chairman, is appointed to a two-year term.

The district commissioners are appointad f£rom the districts
on which they serve, but no gualifications for members are
imposed by the statutes. The district commissicns are
assisted administratively by regional cocordinatcors, who
sexve as administrative officers., In addizion, the com-

missions may utilize additional administrative suppert

28/
from the area's regional planning commission.

2. Jurisdietion and Authority
Each district commission is responsible for

ranting permits for sale or construction of any subdivision
© 28/
or development within the particular district.”  Develcp-

nent is defined as follows:

{Tlhe construction of improvements on a

tract or tracts of land, owned or controlled
by a person, inveolving more than 10 acres of
land within a radius of five miles of any
point on any inveolved land, for commerciil

or industrial purposes. "Development” shall
alsc mean the construction of improvements
for commercial or industrial purposes on

more than one acre of land within a munici=-
pality which has not adopted permanent zoning



- 62 =

and subdivision bylaws. The word "develop-
ment” shall mean the construction of housing
projects such as cooperatives, condominiums,
or dwellings, or construction or maintenance
of mobile homes or trailer parks, with 10

or more units, constructed or maintained on a
tract or tracts of land, owned or conktrolled
by & person, within a radius of five miles
of any point on any involved land. The word
"development" shall not include construction
for farming, logging or foraestry purposes
below the elevation of 2,300 feet. The word
"development"” also means the construction

of improvements on a tract of land invelving
more than 10 acres which is to be used for
municipal or state purpeses. In computing
the amount of land involved, land shall be
included which is incident to the use such
as lawns, parking areas, roadways, leaching
fields and accessory buildings. The word
"davelopment" shall not include an electric
generation or transmission facility which
requires a cerxrtificate of public good under
section 248 of Title 30. The woxrd "develop-—
ment" shall also mean the construction of
improvements for commercial, industrial

or residential uses above the elevation of
2,500 feet. 38/

Subdivision is defined as:

a tract or tracts ¢f land, owned or con-
trolled by a person, which have heen
partitioned or divided for the purpcose
of resale inte 10 or more lots within a
radius of five milaes of any point on any
lot, and within any continuous period of
10 years after the effective date of this
chaptexr. . . . 3L/

A lot undex the Act is defined to include only undivided

32/
interests in land of less than ten acres.

The permitting procedurs is initiated by the
filing of an application with the district commission by

. 33/
the person seeking a permit, Motice must be given by
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the applicant to any municipality and municipal or regional
planning commissions in which the subject land is located
and, if the land is located on a municipal border, to all
adjacent municipalities and municipal or regicnal planning
commissions. The notice must alsco be filed wit§4the town
clerk of the town in which the land is lccated.'*/ The
district commission is regquired to forward notics and a
cowy of the applicaticn t¢o the Board, any state agency
directly affectaed and any other municipality, state agency 3
or person the district commission or Beard deems appropriaée%a/
A hearing may be requasted within fifteen days
of receipt of notice by any person eantitled to notice or
any adjoining preperty owners, The district commissicn may,
within twenty days of receipt of the application, order a
hearing ragardlass of any requests.gé/ The date for the
hearing must be set within twenty-£five days of receipt of
the application and the hearing must be held within Zorty
days of receipt of the application. Parties must be given
notice at least ten days befors the hearing and notice
must alsc be published in a loczl newspaper.éz/ If no
hearing is requested the district commissicn may grant or
deny the permit without z hearing but must do so within
sixty days of receipt of an application or the application

38/
is deemed approved and a permit must be issued.
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The Protection Diviéion of the Agency of Environ-
mental Conservation processes the applications and distri-
butas copies of them among affected state agencies with a
standard form requesting review of the application. These
agencies review the application for compliance wikth any
departmental rules (a pérmit from a district commission
does not replace any approval required by any other state
agency or municipal authoritygg/} and offer any comments
relating to their areas of expertise. These comments are
summarized and supplemented by the Protectien Division
and submitted te the Agency 2350 Review Committee -- an
inter-departmental body consis&ing of representatives
from state departments having a continuing intarest in
applications for permits -- for its ravigw. The Review
Conmittee prepares a report containing its opinions which
is forwarded to the district commission aiong with the
Protection Division's comments.ég/

As noted above, rsgional and municipal planning
commissions are given notice of applicaticn; for permits
ralating to land within their jurisdictions.éé/ Ragional
plans are frequently drafted in such general terms that
they offer little assistance to the district commissions
in ruling or permit applications; however, these plans are

one factor considered by the district commission in reaching

a decision. Loczal planning commissions cffer mors significant
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input in municipalities in which they are operating. Local
planning is still in its developing stages in many towns,

though, and doces not always provide specific guidelines
42/ :
for a permit decision. A permit application cannot be

approved, however, unless the district commission finds

that the proposed development is in conformity with all

43/
applicable regiconal and local plans.

Before a permit can be granted, the district

commission must find that the development:

(L) Will not result in undue water or
air pellution. . . .

(2} Doces have sufficient watex availahle
for reasonably forssseable needs of the
subdivisicn or development.

(3) WLll not cause an unraasonabls burden
en an existing water supply, if one is
tn be utilized.

(4) Will not cause unresascnable soil
erosicn or rzduction in the capacity of
the land to hold watar so that a dangsrocus
er unhealthy condition may result.

(3) WLill not cause unreasconable congestion
cr unsafe conditions with respect fo use

cf the highwavs, waterways, railways,
alrports, and airways, and other means

of transportation existing or proposad.

(8) Will not cause an unreasonahle burden
on the ability of a nunicipality to pro-
vide educational services.

{(7) Will not place an unresasonahls burden
on the ability of the local governments

to provide municipal or governmental
services.
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(8) Will not have an undue adverse effect
on the scenic or natural beauvty of the
arsa, aesthetics, historic sites or rare
and irreplacesable natural areas.

* * *

(9) Is in conformance with a duly adopted
capability and development plan, and land
use plan when adopted. . .

* * *®

{l0) Is in conformance with any duly

adopted local or regicnal plan or capital

program. . . . 44/
The burden ¢of proof with respect to items (1), (2}, (3),
(4}, (9) and (LQ) is on the applicant. Any party opposing
the application bears the burden of asstablishing items (3),
61, (1 or (&)~ | |

An application cannct be denied unless the district
commission finds that the proposed subdivision or develop-
ment will be detrimental to the public health, safety ox
generxal welfare. BAny denial of a permit must contain spec-
ific reasons for that denial. A permit cannot ke denied
solely for the reasons set out in items (35), (6) ox (7),
discussed above. Rather, the district commission must
establish reasonable conditions and requirements to alleviata

.5—5—/
the burdens created.

Decisions of the district commission are appealable
to the Board, as discussed above, or t¢ the county court,
In both cases, a de novo hearing is held. The decision

Of the Board or county court can be appealed diractly to
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the state supreme court by any party to the initial hearing.
No cbhjections may be raised before the supreme court, how-
ever, unless they wers raised bafors the Boarxd or county

47/
court.

QTHER STATE AGENCIES INVOLVED IN PROGRAM

Because the permit required prior to develcpment

or subdivision under Act 250 does not "supersede or replace

48/

the requirements for a permit of any other state agency . . .,"
the Act does not provide z "one-stop" procedure for cbtaining
the permits necessary to develeop or subdivide land. Numerous
other state agencies are involved in granting permits to
developers at various stages of the development cf property.
chever,’Act 250 dces provide a vehicle for
coordinating the owvinions ¢of all interested state departments.
The Act specifically reguirss each district commissicon to
forward applications for permits to any state agency dirsctly
: 4
affected by the proposed development.;g/ As notad abdve,
the Protection Divisicn of the Agency of Environmental Con-
servation funnels the permit applicztions to all intexssted

30/
state agencies for their comments.

LOCAL GOVERNMENT PARTICIPATION

The permit issued by the district commissions is

in addition to, not in place of, any approval needed from
5L/
any local government. In addition, a permit cannot he
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issued unless the district commission finds that the pro-
posed development is in conformance with any duly adoptad
local or regional plan.ég/ However, a development which

has received all necessary local permits must also obtain a

permit from the Agency before initiating the project.

Any municipality can create a planning commission
53/

bf act of the local legislatura. These commissions are
comprised of three to nine members appointed. by the local
leqislature.ié/ These ccmm;ssicns are empowered to develop
a comprehensive zoning planéé/and, if such a plan is
adopted, the district commission may not grant permits for
development or subdivision not <onsistent with the plan.

Similarly, a regional planning commissicn can be
formed by-agregment cf the local legislatures of coﬁtiquous
municipalitiesréé/ Regional planning commissions are
comprised of cne member from each participating municipality
appointad by the local legislature,iz/ Regional planning
commissions are also authorized to develop comprehsnsive
zoning plansiﬁ/which must be satisfied befores a distrxict
commission may grant a permit under Act 2508,

Local and regional planning commissions alsc will
play a role in developing any Land Use Plan under the Act.
The Board is reguiresd to submit any such Plan to each
municipal and regional plahning commission for comments

before a final Land Use Plan is submitted to. the iegislatura.



The Board must respond specifically to any comments on the
59/
plan made by any ¢of these commissions.

SUCCESSES AND FAILURES QF THE PROGRAMS

The degrze O0f success of Act 250 must be assessed
separately for the two distinct programs created by the Act.
The state land use planning aspects of Act 250 appear to
have been only marginally successiul, at best. The Act
calls for the development of a series of three state plans
by the Board. The first, the Interim Plan, was adoptad in
1372, However, this Interim Plan was little more than a
statement of general policies and a series of maps showing
which ar=as of the state had particular physical limita-
tions to development, were especially unigue of sensitive
or were especially suitaed to agriculturzl or forest use.ég/
It iz essentially a summaxy of kasic factors which should
influence the location and regulation of development,
providing littla in the way of actual :acommendations.ié/
The lack of specific recommendations or decisions was
probably due to the fact that Act 250 rsgquires that all
subsequent plans are to be consistent with the Interim
?lan and neither the Board nor the lagislature was prepared
to make any irrevocable planning decisions.ég/

The second plan, the Land Capability Plan, had

considerably more content. The heart of this plan, how-

ever, consistad of numercous amendments to the original
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Act clarifying environmental criteria for issuing permits
and giving local governments more control over the type
of development which could be permitted by the district
commissions. While Land Cagabilit? Plan was significant
in the context of permitting under Act 250, it offered
little in terms of comprzhensive state land use planning.ég{
It did have a back~docor effect on land use planning, how-
ever, because it enabled municipalitieslto exercise much
greater control. over development within their boundaries
if local and regional plans were adcpted. As a result,
local planning has experienced a modest upsurge, although
less than 50% of the municipalitiss in Vermont have adopted
local plans.éﬁ/

The final phase of the planning program undexr
Act 250 was to be the adoption of a comprzhensive state
Land Use Plan. EHeowevexr, ten years after passage of the
Act, no such plan has been adopted and the prospects of
the adcption of a2 plan in the neaxr future appear slim.
The Board did adopt & Land Use Plan, discussed above, in
1373, However, hecause of the fzar of local governments
that their planning powers were being supplanted and the
fear of landowners, both individuals and developers, that
the use af their land would be severely limited by face-

less bureaucrats at the stake capital, the Plan was not

approved by the legislature. Several subsegquent attempts



to gain approval for watersed-down versions of a Land Use
65/
Plan alsc £failed.

The Chairman of the Environmental Board confirmed
that the planning aspects of Act 250 have been only mar-
ginally successful. No effort has been made to obtain
lagislative approval of 2 Land Use Plan in the past four
vears and the Board does not anticipate any such effort
in the near future because the climate in the legiglature

is very much against a state Land Use Plan. In fact, there

have been moves to remove this requirement £rom Act 250.

As an altermative, the Board is attempting to bolster
regional planning 2f£forts. Thers are 13 regional planning
commissions in, Vermont and many of these commissions ars
working on second generation plans. In zdopting new plans,
the regional and local commissions generally have adhersd
to the guidelines proposed in the Land Capability Plan.
Therefors, aven though no statewide Land Use Plan nhas been
adopted, Vermont is experiancing much more uniform land
use planning than in the past as a result of Act ZSO.EE/
The permitting program under Act 250 has beeén
more successful. Through mid-1378, over 3,000 permit
applications had been received by the nine district
commissions. Only about 80 of those applications wexe
denied and about 130 were withdrawn for wvarious raasons.gl/

The small number of permits denied, however, is not
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indicative of the succass or failure of the program.

The district commissions can attach conditions te a permit
and, in almost all instances, permits have been granted
subject to conditions designed to implement the policies

of the Act. In some controversial cases, a dozen or more

conditions have been imposed. In many cther cases, applicants

have been forced to medify their plans in orxder to satisfy
Act 250 requirements. The Act 230 permitting procedure

has also served as a checkpeint to assura that developers

have obtained all permits required by other state and local

68/
agancies.

Act. 250 permitting requirements have slowed
growth only a little, if at all. It is difficult to
accurately assess this aspect of the program because the
passage of Act 250 was followed by a naticnal building
slowdown caused by the energy crisis and tight money.
However, the permitting program dees appear to have im-
proved the quality of develogment.ég{

The program is not without prcocblems, however,
Exemptions £f£rxom the law, especially the "grandfathexr”
clause and acreage raguirements have permitted much develop-
ment that doces not keep with the spiritc of Act 250. The
acreage requirements bear little relation to the potential
harm tg the environment a development offsrs. The minimum

lot exemptions for subdivisions and the minimum acreage

-
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THE TWIN CITIES METROPOLITAN COUNCIL

TEE PROGRAM

The availabilitcy and attractiveness of land
for laks living and the movement of pepulaticn into
areas outside Minneapclis and St. Paul were significant
factors leading to the creation of the Twin Ci?ies
Metropolitan Council (Metro Council) in 1967. 7 The
movement of peopla into the rural arsas and to lakeside
lands, coupled with the lacgk of availability of adaegquate
water distribution and sewage collsction and traatment
systams lad to the heavy reliance on individual water
wells ané septic systams f£or watser and sewer servics.
However, as 2arly as 185% the State Health Department
reported that inspecticns of water wells indicate%/
they wers recirculating sewage from septic tanks.“{ A
Minneapolis-St. Paul Sanitary District had bean crzatad
in 1532 and a Metropolitan Planning Commission had keen
created by the State of Minnesota in 1237 to deal wikh
regional concerns of the seven county metropolitan
area. However, in wrestling with seriocus problems of
regional concern such as the water quality and sewage
treatment and disposal probklems, the Metropolitan
Planning Commission reccgnized that with its advisory
nature, 1t was unable to translate its plans and develop-
ment guides into action. Therefore, the Commission

recommended that a new metropolitan ccuncil bhe crsatsd

with review and operating powers and that the Commission
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3/
itself be abolished.”

The Metro Council was established in 1967 to
coordinate the planning and development of the metropolitan

area comprising the seven counties of Ancka, Carver,

4/
Dakota, Hennepin, Ramsey, Scott and Washingten. In

1974 the legislaturs extended the duties and powers of

the Metropelitan Council finding that:

the rapid spread of urban development in

the metropclitan area presents major problems
in the management and use of the natural
resources of the area. The effects of
development policies extend beyond municipal
and county boundaries, raguiring coordi-
nation throughout the metropolitan area and
assistance from the state. It is the

policy of the state . . . to provide for

the protecticn of the health, safaty and
welfare of the pecple ¢of the area and the
conservation of natural rescurces by en-~
couraging local governmental units te adopt -
and enforce sound policies regulating the
subdivision, use and development of the
limited land and water rescurces of the
metropolitan area, and to provide the
assistance of metropelitan and statas agencies
in achieving that objective. 3/

TEE METROPCLITAN COUNCIL

A. Nature and Composition <of the Agency

The Metrc Council is responsible to the
laegislature. Thus, it is not entirely inappropriats to

charactarize the Mekro Council as a state administrative

&/

agency.  However, former chairman, Albert J. Hofstede

has stated that the Council is not a state agency.

It is, rather, a unique unit <¢f local govern-
ment with Area-wide limited taxing authority.
However, the Council is neot rsgicnal govern-
ment either. It does not undertake to perform
traditiconal governmental services normally

the responsibility of county or municipal
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government. 7/

The Council has 16 members from individual
districts plus a chairman.g/ The chairman is appointed
by the gowvernor and confirmed bygthe Senate hut serves
at the pleasure of the qcvernor._/ The 16 members ars
alsc appeointed by the governcr and confirmed by the
Senate but for fixed four year terms.ég/ Fraquent
attempts ware made in the early years of the Metro,
Council's existence by its opponents £o convince the
legislature to amend the statute to provide for the
alection ¢of Council members rather than gubernatorial
appointment. Though some af the votes wers close on
this issue, they weres defeated. In 1579, ths Metro
Council had a budget of approximately $9.3 million €0
undertake its various functions including comprshensive
planning, environmental management, human rssourcss,
management services, housing, transpozrtation, and the

varicous other administrative and gmeraticnal sxpenses.

B, Jurisdiction ané Authority

The Metro Council is the chisf planning
agency for the seven county Twin Cities area. The
ongoing function of the Metro Council is the raview and
aporoval of varicus rsgional agency and local government
plans governing development within the Twin Cities
area. To this end the Council is required to prepafe,
adopt and periodically update comprehensive development

standards t£o guide jurisdictions preparing plans.
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1. Metropolitan Development Guide

One of the first major raesponsibilities of

the Metro Council was to prepare and adopt a comprehensive

11/
development guide for the metropclitan area. The

resulting document, the Metropolitan Development Guide,

consists ¢of policy statemaents, goals, standards, programs

and maps prescribing guides for an ordexly and economic

development of the area. Over the years the Metropglitan

Developmaent Guide has grown inte a 700 page, 2 volume
work including chapters on airports, healsh, housing,
law and justice, open space protacticn, racreational
open space, sewers, solid waste, transportaticon and
water regcources. Two chapters which azxe intanded to
bring some goherence to the function plans and to
improve the effectiveness of‘public inveétment are the
Development Framework and the Investment Framewcrk.la/

The Davelopment Framework Chapter points to
the need to maintain the high guality of lifs ia the
Metro area, to accommedats ragional growth in a rational
and econcomic manner, to datermine pricrities for invest-
ment in metropolitan services and facilities, to assure
a supply of adequate housing at reasonable costs, to
protect the environment and ensure economic growth, and
to provide a framework for guiding metropolitan growth
and development decisions.

In addition to stating cverall goals for the

metropolitan area, the Development Framework delineates

specific policies applicable te five planning areas

N

W

' T
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identified by the Metre Council as within the metro-
politan area. The five planning areas consist of (1)
"ﬁetropolitan centars” (the centers of the core cities
of Minneapolis and St. Paul and their c¢entral business
districts); (2) fully develcped arsas including the
remainders of the core cities and the first ring of
suburbs; (3) "areas @f planned urbanization" including
the land beyond metropclitan centers and fully developed
areas whers futurs population growth Ls expected to bhe
channeled; (4) 47 frze-standing growth centars intended
as trade centers in municipalitias of wvarious sizes:
and (3) "rural service ars=as” which ars the remaining
areas now agricultural and which the Metrs Council
proposas remain without urban services. As an example,
the Council's policy for rural service ar=as is set

forth as follows:

Maintain commercial agriculture as the primarxy
use of land in the rural service ar=a. Non-
agricultural land uses, such as hobby farms,
residential subdivisions, recreation arsas,
and commercial facilities, shall he regardsd
as secondary land uses and should not be
permitted in commercial agricultur=s zones.
Small residential and commercial developments
should be accommedated in the rural town
cantars that have public utilities. Housing
gites in the rural service area should be
platted in such a way that the property can
be subdivided at a future time when utilities
may become available.

In support of this pelicy the Metro Council would
preclude the extension of metropolitan scals facilities
Or services into rural arsas; adopt fiscal incantives

to foster commercial agriculture; make counties responsibls



for ensuring that plans are adopted for unincorporated
arsas consistent with the Metropolitan Development
Framework; and adopt and enforce health and safsty
regulations for on-site dispesal systems for non-farm
developmenﬁ.

After setting forth the series of planning
area policies, the Development Framewcork contains a
number of steps for implementation of the policies.
Five major implementation elements are identified
including developmant planning and regulation, public
facility planning and capital programming, econcomic
incentives, tax policy, and education about metropolitan
growth. The implementation program calls for a sharing
of the planning and implementaticn responsibility by
the Metr& Council and local governments. The Metro
Council is called on to prepar=z and adopt plans with
raspect to sewers, highways and transit, parks and
protaction of open space. In addition, the Council
would preparé Development Guide chapters with raspect
to other areas including metropelitan development.

The Investment Framewcrk is an effort to
provide policy guidances to various qovérnmental bodias
in the area to make more effective use of public out~-

lays of funds.,

2. Review of Local Compr=zhensive Plans

To assure some measure of compliance by local

governmental units with the volicies set forth in the



————

ot

- 85 -

Development Guide, local governmmental units are re-
quired to file comprshensive plans with the Metro
Council for review. School District capital improvement

programs must also he submitted for Metre Council

- review. The Council is te raview such plans for con-

sistency with the adopted provisions of the development
guide and "may reguire a& local govermmental unit to
modify any comp:ehensive plan or part thersof which may
have a substantial impact on or contain a $§bstantial
departure from metropolitan system plans.":_/
However, thers is much which pracsdes adcption
0f local compreshensive plans. The Metro Council is to

prepare guidelines and procedures to assist local

governmental units to meet the raquirements imposed by

regarding consistency of planning with regional policies.”

A "metreopolitan systaﬁ statement” is to be provided to
aach local governmental unit containing informaticn
relating to the unit and the surrocunding area which the
Council helieves the unit should consider in preparing
lts comprehensive plan including the followiag:

(2) The timing, character, function, location,
projected capacity and conditions on use, for
existing or planned metropolitan public
facilities, as specified in metropolitan
system plans, and for state and federal

public facilities to the extent known te the
council;

(B} The population, employment and housing
need projections which have been used by tha
council as a basis for its metropolitan
system plans;

L4/



{¢) Any parts of the land use plan, public
facilities plan or implementation program
which may be excluded £from the plan of the
local governmental unit. The exclusion of
parts shall be based on the nature and char-
acter of existing and projected development
within each local governmental unit and on
policies, statsments, and recommendations
contained in metropolitan system plans. 15/

The metropolitan systems statement as well as any
amendments thereto are to be considered by each local
unit to assure consistency ¢f local plans with metro-
politan regicnal plans.

Within three years of receipt of a metropolitan
systems statement, local govermmental units are to
prapare comprehensive plans to be submitted to the
Metro Council for raview.éﬁ/ Any such »lan must contain
“objectives, policies, standards and programs to guide
oublic and private land use, development, redevelopment
and preservation" through at least 1990, and a land use
plan designating "existing and proposed location,
intensity and extent of use Qf land and water fozx
agricultural, residential, commercial, industrial and
other public and private purpeses” including protection

for solaxr access and

. « « & housing element containing standarxds,
plans and programs for providing adequate
housing opportunities to meet existing and
projected local and rs=gional housing needs,
including but not limited to the uss of
official controls and land use planning o
promote the availability of land for the
davelopment of low and moderate income housing.

A public facilities plan must be included describing

the charactear, location, timing, use and capacity of
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public facilities and showing any effects on or de-~
partures from metropolitan system plans and covering at
least transportation services and facilities, sewer
systems and parks and recreational open space. An
implementatioq program must bhe included describing the
official controls to be used such as zoning and sub-
division c¢ontrols, a capital improvement program for
public facilities and a housing implementation program
designed to meet the local unit's share of the metro-~ 17/
politan area need for low and moderate income housing.

The Metreo Council is Lo review and approve
the localigomprehensive plans or make suggestions Zor
ravisicn.:_/If the local unit disagreses with the Metro
Council's sugéésted revisions, an éppeal procass is
provided for which requires a public hearing conductad
by the stats office of hearing examiners. The hearing
axaminer preparas a report Lo the Council following any
hearing, and the Council makas its f£inal decision as to
whether to require the rsvisicns. IZ there is still
disagreement between the Council and the local uni:c, a
further appeal czan be taken to the courts.ég/

Once a comprahensive plan has been adopted,
local gﬁits must act in compliance with the approved
plans.——/ If the local unit fails to adopt & plan or
the revisions suggested by the Council, the Council may

commence legal action in court to compel compliance

with the comprehensive planning regquirements of the
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21/
statutes,

Even apart from the lsgislative authority
to require local governments to bring comprehensive
plans into compliance with metropolitan systems plans,
the Metro Council has been successful at encouraging
compliance with its established policies. As the A-95
review agency with respect to applications for federal
and state funds, the Council has been guite explicit
about its policy of ranking applicants in tha order
¢f their willingness to d4¢ their share to meet the
regions needs for low and meoderate income housing.
This A-95 review power can alsc be used te implement
22/
the entire regional strategy. A 1373 draft of the
Bousing chapter of the Metropolitan Guide <¢ontained
Policy 31 which provided:
In reviewing applications for funding assis-
tance, high pricority will be assigned to
those governmental units that have codes and
ordinancess which provide for low-and-moderate-
income nousing and that are providing or
have definite plans for low—and-moderats-

income housing.

3. Review of Mattars ¢f Metropoelitan Signi-
ficancgse

In addition to its powers to review local
comprehensive plans, the Metro Council is raguired to
"review all proposed matters of metropolitan significance"
undertaken by any private organization, local governmental
unit, independent commission, board or agency or aay
state agency, and to astablish standards and guidelines

for determining whether any proposed matter is of



"metropelitan significance” and for the review of any
such matters. In establishing the standards and guide~
lines, the Metro Council is to give consideration to
all relevant factors including the impact of the pro-
posed matter on the orderly, =conomic development,
public and private, ¢f the metropeolitan area and its
consistency with the Development Guide:; the zelationship
of the proposed matter to the goals, standards, pro-
grams and other provisicons cf the Development Guide;
the impact ©f the proposed mattar on policy plans
adopted by the Metro Council and the development sro-
grams and functions of the metropelitan commissions:
and the functions of municipal governments with respect

23/
to land use control.

The Metro Council is empowersd to suspend
action on a proposed matter £for a2 period not to sxcesad
12 months following the issuancs of ilts determination.
The Council is to review a proposed matiter upon raguaest
of an affected local government or metropolitan com=
mission, but the Council is alsc empowsred to raview
all matters of metropolitan significance ragardless of
whether a request for rewview has been recsived.
Furthermore, the Metro Council is toc review all pro-
posed matters detarmined to be of metropolitan signi-
ficance to determine their consistency with metro-
politan system plans relating to airports, wasts con=-

trol, transportation and racrszational open space and



their adverse impact on local governmental units.
While it can be expected that the concept of
matters of "metropolitan significance” would relate to
developments or activitles having a large scale, some
Council members recognize that even comparatively small
scale projects can have metrcpc%;tan significance. One
has said "regional up to this date has always meant
big:; and now we're sayin§ regional can be small.”
Large scale projects such as major highways, airports
and regional parks may be significant in suburban areas
but the closing of a street, 2 tot lot or the rehabili-
tation of a 20 unit building in the inner city may be
equally significant. Thus, the issue i1s not simply
size, hut the effect of the development on metropolitan

system plans.

4. Review of Plans of Independent Commissions

Among the powers of the Metro Council is the
power to review all long-term comprahensive plans of
independent commissions, bhoards, or agencies wiich are
prapared for cperation and development within the
metropolitan area if the Metro Council determines the
plan will have an areawide effect, a multi~community
effact or a substantial effect on metropolitan develop-
ment. Among the commissions subject to this requireﬁent
are the Metropolitan Waste Control Commission, Transit
Commission, Parks and Open Space Commission and Airports

Commission. Each such plan is to be submitted to the
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Metro Council before any action may be taken to placs
it into effect. Vo action may be taken to place the
plan or any part of it into effect until 50 days have
elapsed after its submission to the Metro Council ox
until the Council finds the plan to be consistent with
its comprehensive development guide and the orderly and
economic develcopment of the metropolitan arsa. The
Metro Council may within 60 davs after raceipt of a
plan find the plan inconsistent with its compreshensive
guide or detrimental to the orderly and sconcmic
development of the metropolitan arsa and in such case
may diract that operation of the plan be indefinitely
suspended. The affected agency may appeal the dacision
of the Metroc Council suspending the plan to the entire
membership in the Council for public hearing. IEf
the'affected commission and the Council are unable to
agree Lo an appropriats adjustment ¢ the plan, then a
record of the disagreeing zositions is to be made and
the Metzro Ccuncil praparas a rscommendation for considera-

25/
tion by the Legislatura.

QTHEER AGENCIES IN THE PROGRAM

A. Metropolitan Wastse Control Commission

As part cof its comprehensive planning rssponsi-
bilities the Metro Council has besn directad te prapare
and adopt a comprzhensive plan for the collection,
trzatment and disposal of sewage in the metropolitzan

area. The Metropelitan Waste Control Commission (WCC)
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was created as the functicnal agency to acqguire and
operate sewage systems.aé/ The vlan developed by the
Council must indicate the need for sewage cocllection,
treatment and disposal facilities in the Twin Cities
area; the general type, location and timing of needed
intercepters and treatment facilities; a general state-
ment as to necessary expenditures for capital improve-
ments; and a statement as to the relationship of the
plan to local comprehensive plans and development
prcgrams.gl/ A comprehensive review of the plan is to
be conducted at least every four yearsng/

Before adopting the policy plan or any modifi-
cations to such a plan, the Council must submit the
propoged plan to the WCC for its review, and the WCC is
ta report its commants to the Ccﬁncil within 80 days.
The WCC may within that pericd request a special public
hearing. In addition, any local governmental unit may
requast a public hearing for the purpose of receiving
testimony f£rxom the lacal governments and the general
public. Notice of such hearing must be published in a
newspaper having general circulation in the metropolitan
area. At any héaring interested persons are permitted
to present their views on the policy plan, and the
hearing may be continued from time to time. After
receiving the WCC's raport and holding anyzggch hearings,

the Council may revise and adept the plan.

In accordance with the Council's policy plan,

i
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the WCC is to prapare a development program for the
implementation of the plan. Such program is to cover

the detailed tachnical planning, engineering, financing,
scheduling gnd other information necessary for implementing
the pclicy.-E/The WCC is given the power to acguizs and
ocperata those interceptors and treatment works necessary
for effectuating the comprehensive plan. (Under the
provision of the 1969 legislation establishing metropcolitan
sewer service, all existing sanitary districts and

jeint sewer service pboards within the arsa were terminated

and all emplovers and propertiss of such agencies wersa
31/

transfarred tc the WCC.) It also nas the power o
acquire property by condemnation for the purposes of
constructing, improving and operating sewaqizfacilities
necessary for the effsctuation of the plan.'"/ Thus,
the WCC dewvelopment program will include a description
of the acguisiticns, construction and improvements it
deems necessary. In develoving this program, the WCC
must hold a public hearigg at the reguest of anvy local
government unit. The proposed program is then sub-
mitted Lo the Council for approval. The Council will
hold a public hearing if the WCC so rsgquests. If the
Council f£inds the program incensistent with the solicy
plan, it must disapprove the plan and raturn it to the
WCC. The program must be approved by the Council
before any capital improvemants mav be made and must be

33/
raviewad and revised as necessary every two vears.
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The WCC is also required to prepare a pro-
posed bhudget each year including estimated revenues and
expenses and capital improvement funds on hand and
regquired to be spent during the year. The portion of
the budget relative to capital improvements expenditures
must be submitted to the Metre Council for its approval.é“/

The Council's policy plan also zffects muni-
cipal plans and programs £or sewage facilities not
acquired by the WCC. Before undertaking the construction
of any extensions or substantial alterations to its

isposal system, each local governmental unit must
adopt a policy plan similar to the Council's plan.
Each proposed plan must be submitted &£¢ the WCC for
review and aporoval. Any features disappfcved by the
_WCC must be modified in accordance with its recommenda-
tions. No construction of new sawers or disposal
facilities may be undertaken unless the local govefning
body first finds that such action is consistent wita
its comprehensive plan and program as appreved by the
WCC. There is no provision for public hearing with

respect to the adoption of these municipal plans and
35/
programs.

B. Metropolitan Parks and Open Space Commission

The Parks and Open Space Commission (POSC)
was created by the legislaturs in 1974 to provide for a
36/
regiconal recreation opan space system. The Council,

after consultation with the POSC, municipalitiss, park
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districts and counties in the metropolitan area, and
after appropriate public hearings, is directsd to
prapara and adept a long~range system policy plan for
ragional recreation open space. This plan is to
identify generally the aresas to be acquired by 2 public
agency (i.e., a county, municipality, perk distzict of
the Council) te meet the outdoor recrsation needs of
the area, and establish priorities for acguisiticon and
development. Beforzs adopting the proposed policy plan,
the POSC is to review 1t and report its comments te the
Council. After receiving the POSC's repert and holding
a pub%%c hearing, the Council may revise and adopt the
plan.__/At least every four vears the policy plan is &o
be reviswed.

Each park district and each county not entirsl
within a3 paxrk district must preparz a master plan for
the acquisition ané development of regicnal rascrzation
open space which 13 consistent with the Council's
pelicy »vlan. The Council, with the advice of the POSC,
reviews each master plan. If it finds that such 2 plan
is net consistent with the Council's policy plan, it
returns the plan to the submitting district or county

38/
for rewvision.

Any park district or municipality has the
power to acquire, develop and manage za2ny land or water
39/
area for regional recresation open space. The Council

has the power to make grants to any such municipality



or park district to cover the cest, or part of the

cost, of acquiring or develeoping such open space in
accordance with the policy plan.ig/ In addition, the
Council is vested with the same powers as a county to
acguire any land or water area included in its policy

plan whenever a municipality, park district or county

has failed to do so. (However, the Council is not

given the power ¢f esminent demain). In such cases,

the Council will direct the POS; to proceed with the
acguisition and to ngige such areas for future recr=ation

open sSpace purposes.

c. Metropolitan Transit Commission

The 1974 legislative rscrganization now makes
the Transit Commissicon (MTC},Ez/which had been an
autonomous, & public corpeoration and political sub-
division of the state, an agency subject to the Metro

Council's auvthority whose function is to advise the

43/

Council in preparing its transportation policy vlan,
and to develop a transportation development program,
subject to the Council's approval, for the implementation
of that pclicy.ié/

-'The legislature directed that the Council
adopt a transportation policy plan as a part of its
comprehensive development guide which is to include
policies relating to all forms of transportaticn.éé/
The Council is also the designated planning agency for

any long-range comprehensive transportation planning
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required by any federal transpertation laws. As part

cf its duties, the Council is to "assure administration
and coordination of transportation planning with appro-~
priate state, regional and other agsncies, countises and

municipalities." To this end, the Council, together

with the MTC, is to establish an advisory bedy consisting

of citizens, and municipality, county and appropriats
state agency representatiVES.ié/

In developing the policy plan, the Council
may request the technical assistance of the Stats
Highway Department and affected counties and munici-
palities, as well as that of the MTC. Before the
Council may adopt the plan, it must submit the progosed
plan to the MTC for revisew and follow the same ravisw,
public hearing and adoption procedure apwvlicabls to WCC
and POSC plans.EZ/ After receiving the MTC's comments
and holding a public nearing 1f the MTC so reguests,
the Council may adopt the plan.

The MTC must then pripare a davalopment
vrogram to implement the plan.;i/ In praparing <h
program the MIC is directaed to consult with countiss
and municipalities in the metrepclitan area, the State
Highway Department and the State Planning Agency. This
program is to provide for the coordination of routes
and operations of all transportation facilities. To be

included, ameng other things, are "the approximatse

cost, the relation to other existing and planned trans-
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portation routes and facilities, and a statement of
the expected general effect con present and futurs use
of the property within the corridor.“ig/ As with the
developmant program preparsed by the WCC and POSC, the-
transportation development program must also include a
review and description cof the public need for the
improvement, the alternatives, and the environmental
and social effects of the improvement.ég/

In preparing the program, the WIC is to hold
a public hearing if a local governmental unit so requests.
The development program must be submitted to the Metro
Council which, if regquested by the MTC, will hold a
public hearigg. The Council may approve cr disapprove
the program.aé/

The MTC has the power to acguirs, by gift,
purchase or condemnation, property (or intzarests in
property) for transportation purpeses. Specific Metro
Council approval is required before the MTC acquirss
any exiéting public transportation system.aé/

With respect to a highway development within
the metropolitan area, the Metro Council has the final
word. It has the power tc review and approve highway
projects proposed by beth local government units and
the State Highway Department. Before acguiring land
for or constructing a controlled access higaway, a

statement describing the proposad project must alsc be

evaluated by the MTC in relationship to the development



program, and it makes recommendations to the Metro

Council. No such highway project may be undertaken
33/

without the approval of the Council.

D. Tax Sharing Program

Another important element in the successful
cperation of the Twin Cities resgional planning strategy
is the "fiscal disparities" law, a program designed o
share gains in the ;ropegzy tax hase of the region
with all municipalities.a;/ One *thing leading many
municipalities to actively seek development is the
desire £o incrsase the property tax base to increase
muﬁicipal tax revenues. Even though a particular
development, such as an industrial park or shooping
center, may impcose substantial burdens on 2 number of
communities, the usual property tax system in the
United Statas gives the benefit of the increased pro-

perty tax basa to the community i

o

which the development
is locatad.

Recognizing that competition for tax base
among municipalities can work against coordinated,
regionwide planning, the Minnesota legislature adoptad
& tax sharing arrangement for the seven county Metzo
Council area having the following objectives:

{l) To provide a way for local governments
tQ share in the rasources generatsed by ths
growth of the arasa, without removing any
resources which local goveraments already
have;
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(2) To increase the likelihood of orderly
urban development by reducing the impact
of fiscal considerations on the location
of business and residential growth and of
highways, transit facilities and airports:

(3) To establish incentives for all parts
of the area to work for the growth of the
area as a whole:

(4) To provide a way whereby the area's
resources can be made available within and
through the existing system of local govern-
ments and local decision making;

(3) To help communities in diffarent stages

of development by making resources increasingly -

available to communities at these early
stages of development and redevelopment when
financial pressures <on them are the greatest;

(6) To encourage protection of the environ-
ment by reducing the impact ¢f fiscal considera-

tions so that flood plains can be protected

and land for parks and open space can be pre-
served; and

(7) To provide for the distribution t¢ muni-
cipalities of additional revenues generated
within the area or from cutside sourcas pur-
suant to other legislation. 53/
The essence of the tax sharing program is that 40% of
the net gain in the valuation of the sevan county area'’'s
commercial and industxial property over the basse year
1371 is placed in a regicnal poocl and allocated to all
local governments based on population weighted by each
jurisdiction’'s f£iscal capacity. The remaining taxes
go to the jurisdiction in which the development is
located. It has been estimated that in 1980, 13% ($328
million) of the region's tax base will ke shared by
all municipalities and that figure is expected to grow

36/
in future years.
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LOCAL GCOVERNMENT BPARTICIPATION

As discussed above, the Metro Council role
vis~a-vis local government 1s to review comprzhensive
or land use plans for consistency with development
guidelines adopted by the Council. Althcough the Metro
Council is empowered to raquire local governments to
adgpt comprehensive plans which ars consistent with the
areawide policies promulgatsd by the Council, the basic
function of detailed planning and administration of
land use contxols remains in the hands of locai govearnment.
Thus, although the power of local governments to do as
they wish in regulating land use is clearly circumscribed,
they do have a very important responsibility in imple-

menting the overall land use policies in the Twin

Cities azes=,

EXPERIENCE AND ANALYSIS

The regional planning aporoach smbodied in
the Metro Council structure appears to be working quitas
effectively in the Minneapolis-St. Paul arsa. In =
paper prepared for the National Academy of Public
Administration, twe professors of the Hubert E. Humphrey
Institute of Public Affairs at the University of Minnesota

racently observed:

1. While it is extremely 4diffigult to

measure its effectiveness, the [Twin Cities]
strategy appears to be working. It is giving
coordinated direction to ragional services,

it is resolving major policy conflicts, and

it is giving the region an enlarged understanding
of its needs and potantials.
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2. The heart of the strategy -- the Metro-
pelitan Council -- is firmly in place and,
barring an unanticipated shift in public
attitude, will remain a permanent planning
and coordinating mechanism f£or the seven-
county Twin Cities metropolitan region.

3. The strategy has brought coherence to
the region's efforts to deal with local
problems that are larger than what can be
dealt with by local governments acting in-
dependently.

4. The Metropolitan Land Planning Act —--

under which the Council sets a framework of
regional systems and local governments draft
long-range plans consistent with those systems —--
is an extracrdinarily ambitious planning

program worthy of close monitoring for its
potential value as a2 model that might be

adapted elsewhers.

5. The two—tier arrangemant -- under which
the Council sets brgad peclicies for the
region and other jurisdictions implement them
within the context of the regicnal policies --
is a possible model for regiocnal governance

— '~ ~that should be closely monitorad for its
effectiveness and for replicable potential.

6. While still imperfact and not fully
realized, the straksgy is evolving a produc-
tive accommodation betwesen central ragignal
diraction and retention of local autonomy.

7. The property tax-~-base sharing program 1is
significantly reducing the disparities among
the ragion's governmental jurisdictions and
helds encrmous promise over the long taerm for
providing a solid revenue base for the region.

* %* *

10. The single most important factor in the
strategy's success is its sustained and
mutually responsive relaticenship with the
Minnescta State Legislature. The Legislaturs's
willingness to devolve a significant measurs

of state power, without rsfarendum, is the
primary and indispensable sourcs of the
strategy's viability.

11. The Metropolitan Council's creative use
of the A-93 review and of its authority to
allocata state and federal funds to local

[
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jurisdictions provides an extremely signi-

ficant implementation linkage which demonstrates

cne possible route to a stronger federal-
state~-local relationship.

12. Extensive citizens involvement in the
strategy -- tarough advisory bodies and
¢itizen organizations (most notably the
Citizens League) ~-is a continuing source of
vitality. The interplay with the public
providaes a constant infusion of new view-

points and helps keep the strategy pcoclitically
feasible. . 537/

The demographic and economic make up of the
Twin Cities area suggests that perhaps the structure
which has evolved and largely become acceptad thers may
not be so easily replicated elsewhere. Ik is an area
with low density of pepulation compared with other
urban areas and there is a grsat concern about urban
sprawl:. The population is rslatively homogeneous
having little experience with the racial and cultural
tensions facing s¢ many uxban arsas. Per capita
income ané educaticnal levels ars among the higher
levels in the country while unemployment is low. In
addition, the axistance of the tax sharing arrangement
serves to some extent to reduces the intense rivalry
ameong local jurisdictions which exists in other arsas

for tax basa,

The Twin Cities strategy does provide 2 means

i=1

of developing a coordinated ragional policy toward
development without simply taking away the powars and
responsibilities ¢f local governments in controlling

land use. It has been criticized for not giving suffi-
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cient attention to the proklems of fully developed
central cities, concentrating most of its focus on
pronlems of sprawl and developing areas. A Metro

Council Task Forge reported in early 1877:

A more ecconomic and orderly suburban develop-—
ment process was also seen as a way to assist
the older developed areas . . . . In fact,
the Development Framework plan and its policy
based forecasts for populaticn, households,
and employment for 1890 are premised on con-
tinued vitality and modest growth for the
Metropolitan Centers and the Fully Developed
Area. However, without programs and policies
which give at least equal attention to the
older developed areas and to existing develop-
ment, even modeast growth in the Fully Developed
Areas is unattainable. Unless the reinvestment
and maintenance half of the guided growth con-
cept can be made to . work, metropolitan growth
will g0 pradominately into the developing
communitises . . . . The Fully Developed Area
Task Force strongly believes that for the
[Metro] Development Framework plan and its
policy based forecasts to be achieved, currant
development incentives need to be changed
.+ . « . Regional urban development policy
for the Fully Developed Arsa is not being
achieved. (Emphasis added) 38/

Howevar sericus this shortcoming may be in the Twin
Cities area, it may well be irrslevant to the situation

of the Pinelands where fully developed central citiss

do not axist.
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CHAPTER 5

ADIRONDACK PARR AGENCY

THE PROGRAM

The Adirondack Park i1s located in northern New
York and includes nearly six million acres extending over

parts of thirteen counties. The state owns only about

40 percent of the park lands., Because much of the

privately held land is owned by a few large landowners,
the state became concerned that increased and unplanned

development would destroy the natural environment of

-
=il2

park area, As a result, in late 1963, the governor

appointed a study commission to rzcommend appropriate

measures to assure that the development of the privats
land is appropriats and consistent with the long-range

well-being ¢f the Park. The racommendaticns ¢f this
study commission led to the enactment of the Adirondack

1/
Park Agency Act.

The states legislature Zound that

(tlhe Adirondack Park is zbundant in
natural resQurces and copen spacs unigue
to New York and the eastern United States.
The wild forest, water, wildlife and
aesthetic resources of the park, and its
cpen-space character, provide an outdoor
recreational experience of national and
intermaticnal significance. Growing
population, advancing technology and an
expanding economy are focusing ever
increasing prassuras on these priczaleass
resources. 2/
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The legislature reasoned that this unigue area was being
"Jeopardized by the threat of unregulated development of
. Private lands" and that "local governments in the
Adirondack Park find it increasingly difficult to cope
with unrelenting pressures for development being brought
£0 bear on the area, and exercise their discretionary
powers te crsata an effectivé land use development con=-
trol framework.“;f As a result, the legislature created
the Adirondack Park Agency and authorized it to draft
master plans for the development of state and privately
owned lands in the Park, teo review and aéprove plans
fox certain'ﬁypes of developments in the Park and to

cooperate with local government units in establishing

comprehensive development plans for individual municipal-

ities within the Park.

TEE ADIRONDACEK PARK AGENCY

Primary responsibility for implementing the
pclicies of the Act lie in the Adirondack Park igency.
The Agency is a part of the executive department and is
comprised cof the commissioner of environmentzal conservation,
the sgecretary of state, the cormissioner of commerce and
eight mem;ers appeointed by the governar with the advice
and consent of the Senate. Five of the eight members
appointed by the governor must be full~-time residents of

the Adirendack Park arez and no two members may be residents
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of the same county. The three remaining appointees must
be residents of the state coutside of the Adirgndack Park.
All appointments are for terms of four years.;/

The Agency does have its own staff, iacluding
about 42 people, and its own budgat.éf In addition, the
Agency is authorized by statute to utilize the staff and
facilities of existing state agencies to the extent

74
feasible.

The Agency has authority only over the lands
within the Adirondack Park. With respect to these lands,
the Agency is authﬁrized to exercise both a planning and
2 permitting function. First, the Agency is responsikle
Eor_developinq a master plan for the management of state
owned lands within the Park.zx Second, the Agency is
charged with the development of a land use and development
2lan applicakble to all non=stats owned lands within the
Park with which local governments are sxpected to comply.gf
Third, the Agency is authorized to approve land use plans
adopted ny towns and villages within tha Qark.g/ Finally,
the Agency is empowered to raview and issue permits for
certain types of development on non-state owned land within
the Park.ég/ Whers local governments have adepted land
use plans approved by the Agency, the Agency's permitting

authority is shared with the local government. The Act

has been challenged in the courts on numercus constitutional
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grounds and, thus far, has been able to withstand all
11/
such attacks.

A. Management Plan for State-Owned Land

Managemént and develcpment of the more tian
2.25 million acres of state-~owned land is governed by a
master land use plan completed by the Agency in June, 1972.
Thig plan classifies all state-owned lands according to
characteristics and capacity to withstand use into seven
basic categories: wilderness; primitive; cance; wild
forest; intensive use; wild, scenic and recreational rivers:;
and travel c¢orridors. The plan specifies the types of
develoément to be allowed in each category. For example,
in wilderness areas the only davelopment allowed.is,-
scattered lean-tos, foot and horse trails and associated
bridggs and necessary directicnal, informational and
interpretive signs. All other structures and improvements
ara being phased out. Very little development, with the
exception of primitive recreational facilities, is per-—
mitted on any of this state owned land. The state land
is to be the. primary contribukor to the copen space character
of the Adirondack Park.ég/

B. The Land Use and Develcopment Plan

Developmant of non-state-owned land within the
Park is regulated by the Adirondack Park Land Use and

Development Plan. All non-state-owned land within the
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Park is divided into six land use arsas =-- hamlet, moderate
intensity use, low intensity use, rural use, resourcge
management ané industrial use. The plan describes the
character of each of these arszas and establishes allowable
uses and overall density requirements. This plan classifies
non-state-cwned land into broad classifications raflecting
regional wvaluas and considerations. Detailed lceal level
planning is left wo tﬁe local governments within the Pazrxk.
Hamlet areas, as estaplished by the plan, azxs
the Park's existing community and pepulaticn centers.
These areas will serve a wide variety of rssidential,
commercial, recreational, social, industrial, profassional
and public purposes. The plan estabklishes nc overall
intensity guideline for hamlet axeas,ééx
Moderate and low intensity use arsas arse designed
primarily as rasidential arsas. Moderate intensity arsas
cftentimes will serve as expansion zreas for the Park's
hamlets. Overall intensity of development should nct
exceed approximately 3500 principal buildings per sguare
mile in moderate intensity aresas or 2001principal buildings
per squara mile in low intensity areas."i/
The rural use and management areas established by
the plan are designed to protsct the large non-state-cwned

open space areas within the Park. These two classifications

constitute more than 80 percent of the non-~state lands
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within the Park. Resource management areas are generally
remote from settled areas and are particularly likely to
contain large areas of fragile resources. These areas ars
primarily devoted to agriculture and forastry.éé/
Industrial use arsas include those portions of
. the Park where major industrial and mineral extraction
operations presently exist and arsas where logal or state
cfficials have identified sites that are suitable for new
industrial development., There is no overall inteansity
guideline applicable to industrial use araas.éé/
While specifically allowable primary and second-
ary uses are listed for each land use arsa, the lists are
not absclute. These lists are designed to provide guide-~
lines for develapment,-hut, if a project sponsor can
satisfactorily carry the burden of demonstrating to the
Agencf (Lf a2 permit from the Agency is required} or o
the local government (if z local permit is required) that
a proposad use is compatible with the land use arsa, the
Proposed use can be-authcrized. Similarly, the plan
ragulates only the overall intensity of development rather
than requiring specific or uniform lot sizes. This approach
was tazken to allow the location of buildings to be deter-
mined after consideraticon of the particular arsa inveolwved.

In many cases, c¢lusters of buildings in suitable areas

will ease the hurden placed on government units in providing
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pubklic services and allow larger blocks of land to be
left in their natural state. The precise manner of
complying with the overall density requiraments is left
to the discration of thé regulatory agency with juris-
diction cver the land involved.

The plan also provides specific restrictions
with respect to the development of shorsline property.
The shoreline restrictions apply to all new development
cf land in the Park resgardless of whether the activicy
is otherwise subject to the review jurisdiction cf the
Agency or of any other government agency.éz/ The shporeline
restrictions are similar to rastrictions found in tradi-
tional land use control plans. Varying minimum lot widths
and building setbacks are established for all land use
areas except industrial use areas. The restricticﬁs also
limit the amcunt of vegetation that may be removed on
shorafront lots by limiting the cutting of trzes in excass
of six inches in diameter within 35 £f£eet ¢f the mean
high-water mark and by strictly limiting the cutting of
any vegetation within six feet of the mean high-watar mark.
In addition, the plan establishes intensities of principal
buildings per linear mi;iagf shoreline in order to encourage

clustering of buildings.”

C. Approval of Local Land Use Plans

The Agency is authorized te revieaw and approve
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any local land use programs propesed by local governments
and submitted by the local governments for Agency approval.ég/
The Act doess not, however, invalidate any local planning,
or zoning rsgulations, regardless of whether they have
been approved by the Agency, nor does it reguirs local
govérnmants to submit local plans and zoning fegulaticns
to the Agency for approval. The Act does provide benefits
to the governments of Llocalities which have obtained Agency
approval of their land use programs.

If a local écvernment submits its land use
program to the Agency for approval, action must be takan
by the Agency within 90 days. If no actioﬁ is takan within
the 920-day period, the plan will be desmed apgroved.ag/
The Agency is to approve a local land use program if it
determines that the program meets the following criteria:
(a) it is in furtherance and supportive of the Land Use
Bevelopment Plan; (b) it is compatibls with the character
and purposes described in the land use plan; (¢) it reason-
ably applies the overall intensity quidelines set cut in
the plan; (d} it reasonably applies the classification of
compatible uses listed in the Agency plan; (e) it incorporates
the shoreline restrictions as described in the Agency plan;:
(£) it reguires review of Class B fegional projects (Class

A and B project review is discussed in Part D below); and

(¢g) it contains adegquate authority and provision for its
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administration and enforcemenz.  In raviewing local land
use programs, the Agency should consult with appropriate
public agencies and provide. an opportunity for the Adirondack
Park Local Government Review Boardé and appropriate county
and regional planning agencies to review and comment

22/
en the program. The Agency is authorized to separately
review and approve significant components of a local land
use program if the local government submits separats com-

23/

ponents fSor approval.

The Act is designed to encourage the develcopment
0f local land use programs. In furtherancs of this goal,
the Agency is instructed to encourage and assist local
governments in preparing local lané use programs. This
assistance is to take the form of the provision of data,

24/

technical assistance and model provisions,

D. The Agencvy's Permitting Authority

The Agency is given authority %o reviesw and
approve all Class A regional projects and all Class 3
regional projects in any land use ax=a neot governed by an
Agency-approved local land use program. Where an Agency-

approved local land use program is in effect, Class B

25/

ragional projects are appraoved by the local authorities.
Projects other than Class A and B regional projects ars
raviewed locally pursuant to local land use rsgulations.

Class A and B regicnal projects are defined separately Zor
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egach land use arsza. Class A projects generally are larger

and more critical from a resource standpoint and have

potentially greater impact on their immediate and surrcunding

. 26/ - P R T
environment than do Class B projects. Fox example, in

hamiet areas Class A projects include all development in-
velving wetlands, all development involving one hundred or
mere lots and all structures in excess of forty feet in
height.gZ/ No Class B projects are designated in hamlet
areas. Class A projects in Resource Management Areas in-
clude all development in designated critical arsas, all
éevelcpment invelving two or more lots and all structurss

in excass of forxrty feet in height.gg/ Class B projects in

the Rescurce Management Areas include single-family dwellings,
municipal roads aﬁd hunting and fishing cabins.gg/

Any person proposing to undertake such a project
must apply to the Agency for approval and receive a permit
before taking any steps toward development. Upon recgeipt
aof such an application, the Agency is to give notice to
the Adirondack Park Local Government Review Board, the
chairman of any county planning board with jurisdiction
ovar the area, the appropriats regional planning board |
and the locél gaovernment with jurisdiction over the area.g"/
The Agency may, but need not, schedule a public hearing.

A public hearing should be held, howaver, if, based on

the comments of the Local Government Review Board, local
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o0fficials or the public, the Agancy determines that the
projact raises substantive and significant issues ralating
to any findings or determinations the Agency is requirsd
to make befors granting a permit.éi/ The Act sets »ut
strict time limits for completion of the Agency's raview
in cases where hearings are held and whexe the Agency
rules on the application without holding a hearing.

The Agency cannot approve any Class A project
within a land use area governed by an approved local land
use program unless it @etermines that the project meets
all ¢f the significant requirements and conditions ©of the

32/
local lané use program.  The Agency cannot approve any

project to be locataed in an arsa not governed Ly an approvad

logal land use program unless it determines that: (a) the
project would ke comsistent with the Agency's land use and
devalopment plan; (b) the project would be compatible with
the character description of the land use ar=a; (c) the
projact would be consistent with the overall intensity
guidelines for the land use aresa involved; (4) the project
would comply with any applicable shorsline restrictions;
(e) the project would not have an undue adverse impact
upon the naturzl, scenic, aesthetic, =scological, wildlife,
historic, recrsational or open space resources of the park.
The Agency i1s authorized to impose any requirements or

conditions in granting a permit that are necessary to
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assure that the project will not have an adverse effect
34/
on the overall use of the Park.

OTHER AGENCIES INVOLVED IN THE PROGRAM

The Adirondack Park Agency Act does not provide
that the.pe;mit raquirement for Class A and B ragional
projects in the Act is to be in place of any cother permits
or approvals required from other state or local agencies.
Consegquently, such projects may regquire the approval of
other state agencies. These state agencies de not, how=-
ever, play any roie in the administration or enforcement
of the land use program aestablished by the Adirondack
Park Agency Act.

In addition to the Adirondack Park Agency, the
Act creates the Adirondack Park Local Government Review
Board.: The purposa of this Board is to advise and assist
the Park Agency in carrying out its functions. The Beard
iz comprised of twelve members, each of whom must be a
resident of a county wholly or partly within the Park.

Mo more than one member shall be a resident of any single

county. EBach member is to be appointed in the manner

determined by the legislative body of each participating

county. The members of the Board serve terms as determined
35/

by their respective appointing authorities. The Board

ilg to monitor the administrztion enforcement of the
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Adirondack Park Land Use and Development Plan and peri-
odically report and make recommendations tc the governor
and state and county lagislatures regarding the effective-
ness of the plan.gé/ In addition, the Review Bcard 1s to
receive notice of all applications for permits and is
given an opportunity te comment therson before the Agency
makes a f£inal determination.EZ/ It is.alsc to consult

with the Agency before the Agency approves or disapproves

any local land use programs submitted dv local governments

| 38/
within the Park.

The New York Repartment of Environmantal
Conservation exercises a significént role in administering
the aAdirondack Park's stats land master plen. The Depart-
ment id charged with the responsibility of overseeing the
develooment 0f and managing most state-owned land within
the Park. The master plan was developed by the Agency
only after lengthy consultation with the Department and
it is the Department's responsikility to see that the

policias of the mastar plan ars carxried out.

LOCAL GOQVERNMENT PARTICIZATION

As noted abowve, the land use requirements of
the Act do not supplant locai zoning and planning praograms.
The Land Use and Development Plan prepaxred by the Ageancy
considers primarily the regional impact of development

of lands within the Park. Specific zoning reguirsments
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are still the reéponsibility of local governments and
any project must obtain all permits and approvals re-~
guired by local law, regardless of whether they have
been approved hy the Agency.

Local land use and zoning programs need not
be submitted ta the Agency for approval and land use pro-.
grams are nct invalidated because they are inconsistent
with the Agency'’s land use plan. However, local programs
may be submitted tc the Agency for its approvalég/ané,
in order to encourage local govermments te adeopt land
use programs that are consistent witih the Agency’s land
use plan, the Act provides that if a local land use pro—
gram is submitted to and approved by the Agency, the
local government is authorized to take over the raspon-
sibility of granting permits for Class B regional projects
withiﬁ its jurisdictian.ig/ In a situation whers no local
land use program has been approved by the Agency, any de-
velopment which is subject to the Agency'é'jurisdicticn,
will have to be approved by both the Agency and any appre-—
priate local ggancies. A project appraoved by the Agency
¢an still be rejectaed by a local government, although a

project disapproved by the Agency cannet be initiated

regardless of any local government approval.



V.

SUCCESSES AND FAILURES OF THE PROGRAM

The program a2stablished by the Adirondack Park
Agency Act has been implemented as intended, at least to
the extent that the implementation was the duty of the
Adirondack Park Agency. Lané use and management plans
raqulating the development of state-cwned and non-sitate-
owned lands within the Park have been adoptad by the Agency
and projects within its jurisdicticn have been reviewed
in order to assure that theay comply with both the letter
and spirit of the plans. However, because ¢f the amount
of land involved and the complexity of the planning
details established by the Agency in its land use plans,
gll cf the policies of the Act cannot be implementad unless

the towns and villages within the Paxrk adopt their own

i

/

plans which are consistent with the Agency's mastar plan.
The program has not met with widespread local acceptance,
however. One indication of the lack of loczl acceptance
is the fact that only seven of 107 local governments have
adoptaed local planning programs which have besn approved
by the Agency.ég/ However, a spokesman for the Agency
indicated that most development in the Park takes place
in about one-~half of the Park's towns., As a result, most
towns have no need to seek approval of plans by the Agency.

Although there was local hostility at the inception of the

programs, the Agency i1s getting significant local «ooperation
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43/
where it is necessary.

It is difficult to evaluate the success of the
permitting program except as is reflected in the number .
of permits issued or denied and the number ¢f conditions
imposed on those permits which were issuady Qf all the
projects reviewed by the Agency, less than two percent of
the applications submitted were disapproved. About five
percent were veluntarily withdrawn, probably as an acknow- -
ladgment by project sponscrs that the projects would not
be approved. Thare is ne way to determine, however, how
much development which otherwise might have gone forward
never rsached the planning or application stage by reason
of the existence of the Act.éé/ The fact  that very few jﬁ
applications have been denied by the Agéncy is not indica-
tive ¢f the value of Agency review, however, because the
Aqencf fregquently attached special conditions to the per-
mits it approved. The conditions generally emploved have -
involved limits on the maximum number cf new buildings
permissible on the sites in order to assure that overall
intensity guidelines are met, restrictions on the location
of buildings and criteria for the installation of on-site
sewage disposal systems. Special attention has also been -
given to vegetative screening of improvements ;2d locaticon
requirements for rcads, drainage and utilities.;éf Thus,

while gquantity of development may nct have beaen affected
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by the Act, quality of development probably has been

46/
improved.

As noted above, the constitutionality of the
Act has been upheld by the faw couxts which have cansiderad
this issue. However, there is growing criticism of the
Agency and increasing demands for substantial changes in
its operations. The Adirondack Park Local Government
Review Board, the agency created to serve as a "watchdog”
of Agency acticn, has made numerous racommendaticns for
changes in the Act in grder to assura that large-~scale
regional development is properly planned and gquarded,
while protecting the rights of individual property owners
and their local officials. The first major recommendaticn
oL the Review Beocard is to exclude from Agency jurisdiction
all sinqle;family dwellings and five-or-lass-lot subdivisicns
unless they are locatad within areas of critigzl environ-
mental c¢oncern. The Review Board has noted that a dis-
proportionate numbex of projacts reviewed by the Agency
£all into these two catagorias while the environmental
impact of such developments is often not significant. An
Aagency spokesman, however, indicated that the Agency is
opposad to this change and that thers is little chance of
its being adopte&. 'The Agency's positicn is tha: the
program's success depends on its being able te keep cvarall

contrel of development in the Park, including seemingly
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harmless small residential development. The Agency 1is
striving to streamline the permitting procedure for this
type of small develcpment.iZ/ The second major rsvision
of the Act suggested by the Review Board is that all
property owners be compensated if they are prohibitad
from constructing even a single-family dwelling on an
existing lot. The Review Board recommended that the
datermihatian of the amount of compensation be made in
the same manner as any other state acgquisition where a
property owner is willing to sell.ég/ This proposal is

45/
also not likely to be enacted.”
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CHAPTER 6

TAHQE REGIONAL PLAMNNING AGENCY

THE PROGRAM

The vulnerable nature of the envirconment in the

Tahoe Basin has long been recognized. The watsrs of Laks

1

ahoe are unusually clear due te its youthfiul age and the

ralatively small volume of nutrients draining into it.

As transportation to the region improved, the development

cf second homes and hotels, casines and other recraatioﬁal

facilities has greatly increased. The increasad lsvel o

i

development has jeopardized the Basin's envircnment and
concern over the effsct on the environment spawned numerous
studies ceoncerned with thejneed for a system of planning
and control of land use as a means of stabilizing the
effect of development on the Tance Basin. Because the
Basin is leocataed partly in California and partly in Nevada,
the develovment of a comprehensive land use glan rscuirsed
cooperation of hoth statss and the federal government.

In 1967 and 1968, the California and Vevada
legislatures adopted a bi-state compact calling for the
craation of an interstats agency to regulate development
of the Tahoe Basin. This compact was ratified by the
United States Congress in l969.£/ The compact creatad
the Tahoe Regicnal Planning Agencv and dirsctad that the

Agency develop a comprehensive land use plan for the Tahoe
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Basin.g/ This regional plan was to include a land use plan,
a transportation plan, a conservation glan, a regreaticn
plan and a public services and facilities plan.éf The
Agency was also empowered to adopt all ordinances, rules,
regulations and policies necessary to effectuate this

4
regional plan.—/

THE TAHQOE REGIONAL PLANNING AGENCY

Primary responsibility for implementing the
pelicies of the compact lies in the Tahoe Regional Blanning
Agency. Thé Agency is comprised of ten members. Six
members of the Agency represent the loczal governments
locatad in the Basin -- one sach from the three local
governments oﬁ the.California side of the Basin énd one
each from the three local governments on the Nevada side
of the Basin. 8State Ilnterests are represented by the
remaining four members, the administrator of the California
Resources Agency, the director of the Nevada Depariment
of Conservation and Natural Resources, an at-large member
appointed by the governor of California and an at-large
member appointed by the governor of Nevada. The members
appointed by the governors of the two states cannot be
residents of the Basin. The member appointed by the

.5/
governor of California is subject to senate confirmation.—

{0
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Members of the Agency sarve at the pleasurs of the appoilnting
authority, but esach appointment must be raviewed at least
avery foux years.é

The Agency is authorized to employ any stafs
deemed necessary to garry out its Zuncticons under the
compact.z/ Funds to cover Ehe Agency's expensas are
chtained from the counties within the region (up =o $150,000
apportioned on the same ratio as tie full-casﬁ valuation
of taxable property within the ragion in each county hears
to the total full cash valuation of taxable proverty within
the region), the Zees collected for servicaes renderad by
the Agency and gifts, donations, grants and opher financial
aids and funds.i

The Agency is rasponsible for overszeing devel-
cpment of the entirs Tahce Basin., With respect to the land
within the Basin, the Agency is directed %o adopt a compra-
hensive plan ragulating develcopment in the arsa. The Agency
also is authorized to enact any ordinancss necsssary to carry
out the policias set out in the regional plan. Pursuant to
these ordinances, the Agency is empowered to review certain
development proposals prier to initiation of the developmént.g/

The regional plan was to include five separate

elements. First, the Agency was to develop a land use plan

for the



integrated arrangement and general loca-

tion and extent of, and the critaria and

standards for, the uses of land, water,

air, space and other natural resources

within the region, including but not

limited to, an indication or allocaticn

of maximum population densities.ll/ -
Second, the Agency was to develop a transportation plan
for the integrated development of a regional system of
transpcrtation.éé/ Third, the Agency was to develop a
conservation slan governing the preservation, development,
utilization and management of the scenic and other natural
resources within the Basin.ég/ Fouxrth, the Agency was to
adeopt a recresaticn plan for the development utilization and
managemént ef recreational resources of the reqion.éi/
Finally, the Agency was to adopt a public service facilities
plan governing the general loéation, scalé and provision of
public services‘in the Basin.éﬁ/ A complete regicnal plan -
was proposad by the Agency in May, 1971 and appropriate
ordinanceas for the enforcement of this regional plan were
adopted in the subsequent months.

One of the ordinances adopted hy the Agency is
the Tahoe Regional Planning Agency Land Use Ordinance. This -
c;dinance is a comprehansive zoning plan for the entire Basin
establishing land use districts, allowable usaes, density

controls, land coverage limitations and other ragulations

relating to the development of land in the Basin. While



this ordinance is a2 comprehensive zoning plan, it is
administered by local governments in the Basin and local
governments are authorized to snact and enforce more
restrictive ordinances witnin their jurisdictions.éi/

This ordinance rsguires any gerson to obtain a
vermit from the local permit issuing authority with juris-
diction over the land to be developed bhefore initiating
any development that will inveolwve the creation of 2 land
coverage of an area greaater than 200 square fset or will
require an administrative permit or variance permit £o be
issued.éﬁ/ A permit for the dévelogment may be grantad
by the local actherity only 1if the proposad developgpment
complies with all applicable recuirements in the land use

ordinancs.

jo R

An administrative permit procesdurs is provide
to allow special consideration of whether a particular use
or structure, not specifically permitted under the ordinance,

should e allowed.™ Administrative psermits ars rasquire

4]

hefors initiating any commercial development of mcra than

three acres, commercial parking lots, sducaticnal facilities

s 18/ - :
and other similar large developments.—  An administrative

permit can be granted only if the local authority £finds

that the proposed development is not detrimental to the

general welfare of people residing in the area and will not

- ] 19/
cause anvy substantial harmful environmental consequences.—
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Variance permits may be issued where special
circumstances applicable to a particular pisce of property
prevent reasonable use of the property if the ordinance
is strictly applied. The variance permitted should he

the minimum from existing regulaticns necessary to avoid

unreasonable deprivation ¢f use ¢f the property and must
not create significant possibilities of substantial harmful
environmental ccnsequences.gg/

The Agency need not review permits granted by -~
local authorities solely because the provosed development
will crsate land covarage in excess of 200 sguars feet.
However, all administrative permits and variance permits
issued by local authoritises must be reviewed by the Agency.zi/ \
In reviewing these permits, the Agencv is to ccnéider the
same c¢riteria as the local authority. The Agency is -
authorized to approve, reiect or modify these permits but
must take such acgtion within 60 days after the permit is

22/
delivered tc it or the permit is deemed approved. ™

IIT. OTHER AGENCIES INVOLVED IN THE PROGRAM :

‘ The permits granted pursuant to the ordinances

adopted by the Agency are not in substitution for any other -
permits required hy local oxr state agencies. Theraefors,

developers will be required to obtain any permits which may



Ll Y i —
'

5

- 137 -

be necassaryv from other state agencies in both Nevada or
California bhefore initiating development. These other
state agencies, however, play no role in the administration
ot the Tahove regiconal plan.

The compact does regquire that the Agency appoint
an Adviscry Planning Commission te assist it in adopting
and amending the Tzahoe rsgicnal plan. The Planning Commissiocon
i3 ko consist of an equal number of members from sach state
and must include at least the chisf planning officers of
Placer County, Eldorado County and the City of Scuth Lakse
Tahoe in Califormia, and ths counties of Douglas, Ormsby

and Washoe in Nevada, the Placer County director of sani-

© Taticn, the Eldorade County director of sanitatien, the

county health officer o¢f Douglas County, the county aealth
officer of Washoe County, the chief of the Burxeau of
Envirconment {Iealth of the Health Division of the Departiment

of gealth, Welfare and Rehabilitation of the Stats of

Nevada, the executive officer of the Lahontan Regional

Water Quality Control Board, the executiva officsr of the
Tahoe Regiocnal Planning Agency and at lesast four lay members,
each of whom shall he & resident of the regicn.gi/ The
Planning Commission was to hold public hearings pricr to

the adoption of the Tahoe regicnal plan and, after considering

all testimony and written recommendations, was to rascommend
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a plan to the Agency. The Planning Commission plays the
same role with respect to any propesed amendments to the

' 24
Tahoe regional plan or implementing ordinances.-/

LOCAL GOVERNMENT PARTICIPATION

The ccmpéct and related ordinances do not wholly
supplant local land management auvthorities. The responsi-
kility for the initial administration and enforcement of
the Tahoe regional plan and implementing ordinances lies

with local authorities. Most important is the responsibility

"of local governing bodies to administer and enforce the

Tahoe Regional Planning Agency Land Use Ordinance. The
ordinance provides that no persgn_sha;;_gnderéake any
construction or use involving the creation of land coverage
on an area greater thanm 200 sguare feet or any construction
or use for which an administrative permit orxr variance
pezrmit must be issued hefore obtaining a permit from the
local permitc issuinq authority with jurisdiction over the
lLand involve&.gi/ Pursuant o this provision, local land
management authorities retain the responsibility for
enforcing the Agency—-adopted land use plan. In addition,
the Agency plan does not take the place of other permits

which may be required by local ordinances. To the extent

that these permit reguirements are more rastrictive than
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those found in the Agency's cordinance, they are enforced
by local governments. Local decisions with respect to
administrative or variance permits, however, arz subject
to Agency raview and may be rajected or medifisd by the

26
Agency.——/

SUCCESSES AND FAILURES OF THE PROGRAM

The program has been implamentad by the Agency
and local governments in the ragion as intended by the
nasic legislation. The success of the program, howaver,
nas been hamperad by two significant weaknesses of she
compact which were the result of the differing interssts
0f the wvarious greoups within the Basin. 3acause of tihe
importance of the gaming industzy to Nevada, the compact
contains a grandfather clause which requires the Agency o
racognize gaming as a conforming use in any arsa zonad by
local governments to allow such use in February, 13568.
This reguirsment applies not only to sestablished casinos
sut also to new casines which may be constructed in these

27/
arsis. The construction of new casinos in the araas

i

previously zoned for such uses places a heavy burden on the
environment of the entirs Tahoe Basin. In addition £o the
problems creatad by the casinos themselves, each new casino

‘rasults in incresasing prassure on the Agency and local



six gaming projects through the middle of 1977.—=

permitting authorities to allow the development of necessary
support facilities such as hotels and residencasuzﬁ/

The second major weakness in the compact was the
establishment of the dvwal majority voting procedure for the
Agency. Under this procedure, ne action may be taken by the
Agency unless a majority of each state delegation agrees to
that action. This procedurs is particularly significant
in light of the fact that, if no action is taken by the
Agency within 60 days, all permits t¢ be reviewed by the
Agency are deemed approved. This procedure had resulted
in the de facto approval of five non-gaming projects and

28/

A éﬁokesman for the Agency stated, however, that,
while everybody recognizes that the regional planning
scheme implemented pursuant tc the compact is deficient
in many areas, the Agency's zoning ordinance has provided -
significant benefits to the Tahoe Basin. Much of the land
within the Basin has been 2oned for forest use only and
these zoning classifications have withstood challenge by
landowners. As a result, a large amount of development
which had bheen planned for these areas bhefore adoption of -
the compact did not go forward. Thus, while the Agency
has not been abkle to limit development to the extant that
it would have liked, it has significantly reduced the level

of development within the-Basin.zg/
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Another criticism of the Agency has been that,
even when it acts on permit applications, the permits
gensrally are approved. Through 1977, the Agancy agproved
96% of the units submittad to it for approval, iancluding

. k A 2.74
major subdivisions, hotel and casino expansions. Ten
percant of the projects approved by the Agency have naces-

s - . 32/
sitated grants of variances.—

An Agency spokesman, howevar, noted that many
permits include strict conditions imposed in an effort to
limit the environmental impact of the development. While
the Agency admititedly cannot impose conditions when a permit
is issusd by reascon of the inability of the two state
delegations to agree as to a course of action, local-
governments are taking an increasing intarsst in ragulating
development and, cften, impose very skrict conditions on

33/
the local level.™™
Ragardlegs of the ralative successas and failurss

o

th

the Agency in the years sincs its incepticon, ths Ageacy

is presently on the verge of collapsa. Because the Agancy
can assess local governments only up to a total of §130,000.00
to fund its operations, it has been dependent on the voluntary
suppert Of the two state gavernments. State funding was

readily available in the Agency's =arly years; however,

California has been reluctant te provide fundinc because
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of the belief that the Agency is "tco scoft" on development.
As a result, California has provided very little funding in
recent years and its delegation has essentially withdrawn
from the Agency in favor of unilateral efforts to preserve
the Basin by the California Tahoe Regional Planning Agency.éé/
Numercus attempts have been made in the Wevada
and California state legislatures tec amend the compact in
order to remedy some of the problems that have come to
light during the first ten years of the Agency's existance.
Because of the strong local interest in the continuing
development of the area, these amendments have not been
passad. ' The legislatures have shown increasing willingness
Lo compromise on the issues most important in suifficiently
strengthening the Agency, however, and Agency supporters
belie%e that there is some chancs that the Nevada legislature
will, during its next session, be willing to strengthen the

35/
Agency sufificiently to allow it to survive.™
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CRITICAL AREA AND DEVELQPMENT
OF REGIONAL IMPACT PROGRAMS

Although local government has been the predomi-
nant agsncy of the state in controlling land use, score
states have come to the recognition that state or regional
agencies must play some rols in decisions regarding land
use having an impact beyond the local jurisdicticn so that
pursly local interests are not pemittad to deminate deci-
sions in which a broader constituency has 2 legitimate
concern. The American Law Institute's Mocdel Land Develop-
ment Code in Article 7 provided a mechanism for identify-
ing "areas of critical stats concern” and "development of

regional impact” and for bringing the interssts of st

.
t2 and

f

regiconal agenciss into play in the procass of deciding whether
to permit particular types of developments. Two states,
Massachusatits and Florida, have taken ideas f{rom the American

Law Institute's Code and adopted them for use on those statas.

THE PROGRAM

A. Martha's Vipevard Commission

Until the late 1860's and sarly 1270's Martha's
Vineyard, a large and heautiful island cif the coasz of
Massachusetts, nad escaped the development wrassures which

ware s0 strong elsewhere along the Atlantic sgastline.
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By the early 1970's develeopment prassure had grown so
considerably that every inch of the island was being
ayed by developers. The popularity of Martha's Vineyard
as a summer resort with the concomitant pressures for
more and mors summer homes, hotels, public transporta-
tion and other public facilities conflicted sharply with
the ecological limitations of the island and the desires
of its yéar—round population. As of 1871 only three of
the island's six towns had any zoning, ne town had sub-—
division regulations and only one town had a building
code. |

In 1972, Sénator Edwardéd M. Kennedy proposed a
national bill to make the island part of the Cape Cod
National Seashcre,éf Unhappy with the propesed federal
legislation, the citizens of Martha's Vinaeyard, in 1974,
by vote of 1,305 to 64, approved proposed stats legisla-
tion to protect the.island;g/ The resulting statute,g/
enacted as an emergency law, declared that to prevent
irreversible damage to the island and ultimately to its
egonomy, it was necessary to establish the Martha's
Vineyard Commission (herzinafter the "Commission”).
The purpose ¢f the Commigsion is:

[{Tlo further protect the health, safety

and general welfars of Island residents

and visitors by preserving and conserv-

ing for the enjoyment of present and
future generations the unigue natuxral,



historical, ecological, scientific and

cultural values of Martha's Vinevard

which contribute to public eanjovment,

inspiration and scientific study, by

protecting these values from develop-

ments and uses which would impair

them, and by promoting the enhance=

ment of sound local econcmies. 4/

S/

In essence, the 1974 and amending lagislaticn of 1377

provides for a2 regional commission with authority to
ragulats critical axsas and significant developments on

the island,

B. The Fleorida Envirconmental Land and Wazer
Management Act

The State of Florida adopted a program similar
in many respects to the Martha's Vinevard approach omn a
statewide basis and without the threac of federali legis-
lation. In the lates 1960's and sarly 1970's, Florida
experiéncad an explosive period of growth and develcopment.
Largs-scale developments involving tens of thousands of
acres of land threatened coastzl wetlands, the Florida
Everglades and other areas and values of envircnmental
significance. In addition, South Florida experienced
an extended drought which compounded the impact of de-
velopment activities.

A majority of local governments exercised nag
land use regulatory powazr, and many of these that did wers
either incapable or unwilling to consider rsgicnal and

6/
state lntarests affected by thair decisions. In 1972,
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in respaonse to the problem, the Governor ¢f the state
assembled a task force on resource management composed

of legislators, landowners, environmentalists, developers
and public administrators to consider what action, if any,
the state should take. The rscommendation of the task
force was. a state role in land use decisicon-making for
developments of greater than local impact and arsas of
regional or state significance. Their recommendation,

as in Massachusetts, was modeled aftar a draft of Article

7 of the American Law Institute’s Model lLand Development
7/
Code.

The management theory behind the Florida pro-

&/ )
gram  has been described as follows:
(1) Local governments should continue
te have total responsibility for those R
land use decisicns which only affect
parsons within their jurisdictions. . . .
(2} The state role is to reprasent the
broader public interast in those land use
decisions whichh have a substantial re-
gional or statawide impact.

(3} The line between private property
rights and governmental regulation

through the police power is unchanged.

The same constitutional standards which
operate when a local government regulated
private land will apply to state action. 9/

The Florida statute employs an extremely inclu-

sive definition of "development” which is regulated by the

Act.



- 14% -

{1) ‘"Development" means the carrying
out of any building or mining operaticon
or the making of any material change in
the use or appearance of any structure
or land and the dividing of land into
threse or mors paxcels.

(2} The following activities or uses
shall be taken for the purposes of this
chapter to involve davelopment, as de-
fined in zhis section:

(a) A reconstruction, alteration
of the size or material change in
the external appearance, of a struc-
ture on land.

(k) A change in the intensity of
use of land, such as an iacrsase in
the aumber ¢f dwelling units in 2
structurs or on land or a matsxial
increase in the number of busi-
nesses, manufacturing establish-
mants, offices or dwelling units

in a structure or on land.

(@) Alteration of a shore or bank
of a seaceast, river, stream, lake,

pond, or canal, including any c¢sastal
construction as defined in s, 161.021.

(d) Commencement of drilling, sexcapt

— Ty

(4)

20 obtain oil samples, mining, or ex-
cavation on a parcel of land.

{a} Demolition of a structurs.

{(£) Clearing of land as an adjunce
of construction.

(gq) Deposit of refuse, solid or

ligquid waste, or £ill on a parcel of
land.

* k *

"Development,” as designated in an

ordinance, rule or development permit
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includes all other development custom-
arily associated with it unless othar-
wise specified. When appropriats %o
the context, development rafers to the
act of daveloping ox to the result of
development. Refsrsnce to any specific
operatian is not intended to mean that
the operation or activity, when part of
other operaticns or activities, is not
development. Reference to particular
operations is not intended to limit

the generality of subsection (1). 10/

This definition made a2 number of activities which had
pravicusly been unregulated (for example, clearing and
grading), subject to the land use decision-making progess.
However, there were a number cf statutory exceptions, one
of which, "agricultural activities,” represents a signifi-

cant loophele for avoiding regulation under the program.

THE MARTHA'S VINEYARD COMMISSICONM

The Commiss;on consists of twenty-oﬁe members
comprisad of cone selectman or a rasident registerad o
vote from each tcwnléz on Martha's Vineyard appointed by
the Board of Selectmen, nine perscons alescted at large,
islandwise,ég/ cne county commissicner of Dukes County,
one meﬁber of the cabinet appointed by the Gavernor, o
his designee, and four persons appointed by the Governor
as neon~voting members whose principal residences are not

13/
on Martha's Vineyaxd.

The Commission governs all land and water within

i
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Dukas County with the exception of specific arsas of
the town of Gay Head. To the extant they ars excluded
from the jﬁrisdiction of the towns, all state lands
within Dukes County ars specifically included within
the Commission's jurisdicticn.éﬁf

The powers of the Commission are largely modeled
after Article 7 of_the American Law Instituta's Model Land
Devalopment Ccde.éa/ The Ccmmiss%on is ragquirzad to formu-
late standards to determine (a) whether a proposad arsa
on the island is of critical gplanning concern, and (h)
whether a preoposed development is a development of ra-

gional impact.

A. Districts of Critieal Planning Concern

Te ba designated by the Commission as an area
of critical planning concern (JPC) a district must qualify

in any case as possessing uigque resources (natural,

historical, ecclogical, scientific, or cultural) of re-

gicnal or statewide significance; or as having marginal
seil or topographic conditions rzndering it unsuitabls Zor
intanée development; or as bheing significantly affected by,
er having significant impact on, an existing or proposed
"major pu?éic facility" or other arez of major public in-
vestment.—"/ A "major public facility" is defined to in-
clude any public facility operated by a town primarily for

the benefit of the residents of that town, any street or
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highway not maintained as part of the State or Federal
highway system, or any educational institution serving
primarily the residents of one town.;Z/

A procedure is described for the nominaticon
of areas for designation as a CPC district.ég/ Subject
to certain emergency exceptions, the Commission’s accep-
tance of a2 nomination for consideration suspends a town's
power to grant development permits applicable within the
proposed district.ég/ The Commission is required to ex-
plain its actions with regard <o nominations.zg/ If it
decides to designats a CPC district, it must accompany
the designation with a specification of guidelines for
the development of the district, based on considerations
such as pessible water, air, land or nmoise pollutien,
burdening of water supply, beach erosion or damage to
ghe littoral ecolegy or wetlands.gi/

Upon designaticon of a CPC district, each town
whose bhoundaries include any part of the district may,
subject to approval or amendment by the Commission, adept
requlations conforming to the applicable guidelines,
having for the purpose all the powers it otherwise had
under the General Law§, If a town fails to propocse ragu-
lations, the Commiggion on notice and hearing formulates

them for the town.  These regulations, as well as

developments of regional impact, may include any type
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of regulation which may be adopted by any city or town
under the Genearal Laws;zé/ and theylmay differ from

the otherwise relevant local development ordinances and
by=laws in their scope and magnitudae when the latter

are clearly restrictive of the Commission's pu;yoses.gi/
Whether or not the ragulaticns for a CPC district were
proposaed by a town, they are incorporatad into the town's
ordinances and by-laws and are in the first instance o
be administered by the town as if they were part of its
development ordinances_and by-laws.gé/

B. Develcpments of Regional Impact

The Commission is alsc zsquirad te promulgate
standaxds and criteria specifying the types of davelop-
ﬁent which constitute developments of regional impact
(DRI‘s).gﬁ/ A DRI is a development which, because of
its magnitude or the magnitude of its affesct on the sur-
rounding environment, is likely to presant development
issues significant to more than ane tcwn.%z/ In design-
ing standards for a DRI, the Commission must consider the
following issues: environmental prceblems; sizs of site;
traffic generation; residential and employment impact;
regicnal markets; proximity to waterways; public lands
or municipai boundaries; and the need for regional ser-

28/

When a permit for a development is sought from
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town authorities, they determine initially whether,
according to the standards and critsria of the Commis-
sion, the proposad development is a DRI. If it is, the
application for the permit is referred to the Commisg~
sion. The Commission reviews all applications re-
ferred by local agenciss and permits the local agency to

grant a develcpment permit only if, after notice and

public hearing, the developmsat is found to be consis-—

tent with local development ordinances, including regu-
lations of any relevant CPC district, and with the local

and regional plans for development.ég/ A proposed DRI

may be approved by the Commission only if the probable
benefit from the proposed development will excsed the
probable detriment as determined by the Commission after
analyzing both local and regional benefits and detriments.gé/
The Commission's consideration is not limited to the situa-
tion of the town that referrsd the development proposal,
but extends to the impact on areas within othar towns, as
well as to examination of available alternative locations
in the island.éz/ In its role as a regional authority

the Commission may approve a development which is incon-
sistent with a local development crdinance if the develop-
ment 15 esgential to further Martha's Vineyard's housing,
educatien or recreatiocnal needs;éé/ No referring municipal

agency may grant a development permit for a DRI except
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34/
with the permission of the Commission. The Commission

may also specify conditions to be met by the developer
of the permitied DRI for the purpose of minimizing econo=-

35/
mic¢, social or environmental damage.

- C. Other State Agencies Invelved in the Program

The executive cffice of environmental affairs
is the only stata agency specifically involved in the
Martha's Vineyard program. The standards and critaria
adopted by the Commission to determine a CPC and to re-
view DRI's must be submitted to the secretary of the
executive office cf environmental affairs for apgroval{é_/

The secrestary, with the concurrence of such other members

of the Governcr's cabinet as the Governor designates for

this purpese, may appfove, disapprove or amend and ap-

prove, with the advice and consent of the Commission,

the sténdards and criceria submittzd by the chmission.EZ/
Although other state agencies ars not specifi-

cally addrsssed in the Act, their land necldings on the island

38/
are within the jurisdiction of the Commission.

IMPLEMENTATION IN PFLORIDA

Florida did not create a new agency as did
Massachusetts to implement its program. Rather, final
state level decision-making responsibility to permit

development in critical areas or of regicnal impact was
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lodged in the Governcer and cabinet gitting as the Ad-
ministration Commission or the Florida Land and Water
Adjudicatory Commission, depending on the action being
taken. However, the Stats Land Planhing Agency is given
the responsibility of developing recommendations tc the
Governor and cabinet and handling much of the day-to-~day
administration of the program.

A. Areas of Critical State Concern

Under the original version of the Florida
statute, areas of critical state cﬁncern waere to be
designated by Florida's Governor and cabinet sitting
as the Administrative Commission after a recommendation
by the State Land Planning Agency. A host of entities
are authorized to propose areas for designation, and the
State Land Planning Agency is regquired to prapare an
assessment of each propcsal togather with a series of
principles which should be implemented to guide develop-
ment in the proposed area.ég/

The critaria under the original statute for
designation of critical areas were very general:

(1) An area containing, 9r having a sig-
nificant impact upen, environmental, Ris-
terical, natural or archaeological re-
sources of regional or statewide importance,
(2} An area significantly affectad by,

or having a significant effect upon, an
existing or proposed major public

-

e 4
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facility or other major public invest-
ment.

(3} A proposed area of major develop-
ment, which may include a propesed site
of a new community, designated in a
state land development plan. 40/

In response to the designation of two areas of

eritical state <oncarn by the Administration Commission,
the environmentally sensitive Florida Keys and the Green
Swamp, landowners challenged the Act alleging that the
dasignation process was impermissibly vague as to araas
that could be designated, thereby unconstitutionally
delegating legislative authority to the Administration

Commission. Ultimately, the Supreme Court of Florida
41/
agraed. In rasponse, the Legislature desighated both

arsas as critical areas, modified the Act and elaborated
on the criteria f£or areas which can be designated. In

addition, annual legislative review of critical arsa
42/
designation was established.

Under the modified legislation, an arsa of
eritical state concern may be designatad only for:

1. An area containing, or having a
significant impact upan, environmental
or natural resources of regional or
statewide importance, including but
not limited to state or federal parks,
forests, wildlife refuges, wildarness
arsgas, agquatic preserves, major rivers
and estuaries, state eavircnmentally
endangered lands, outstanding Florida
Waters, and aquifer recharge areas,
the unceontrolled private or public
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developmant ¢f which would cause sub-~
stantial deterioration of such re—
sourcas. Specific criteria which shall
be considered in designating an area
under this paragraph includa:

a. Whether the economic value of
the arsa, as determined by the
type, variety, distribution, rela-~
tive scarcity and condition of the
envirconmental or natural resouxces
withiin the area, is ¢of substantial
regional or statewide importance.

b. Whether the scological value
ef the area, ag detsrmined by the
physical and biological components
0f the environmental systam, is of
subgtantial regional oxr statawide
importance.

c. Whether the area is a designated
critical habitat of any state or
federally designated threatened or
endangarad plant or animal species.

d. Whether the area is inherently
susceptible to substantial develop-
ment due to its geographic location
or natural aesthetics.

e. Whether any existing or planned
substantial development witiiin the
area will directly, significantly,
and deletericusly affect any or all
¢f the environmental or natural ra-
sources ¢f the area which are of
regional or statewids importanca.

2. An area containing, or having signifi-
cant impact upon, historical or archaeologi-
cal rasources, sitas, Qr statutorily-
defined historical or archaeoclogical
districts, tha private or public develop-
ment of which would cause substantial
deterioration or complete lass of such
resources, sites or districts. Specific
criteria which shall be considered in

designating an area under this paragraph
include:
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a. Whether the area is associated
with avents that have made a signifi-
cant contributicn to the history of
the state or region.

b. Whether the area is associated
with the lives of perscns who are
significant to the history of the

state or region.

¢. Whether the area contains any -
structure which embodias the dis-
tinctive characteristics ¢£ a type,
pericd, or method of construction
or that represents the work of a
master, or that possessaes high
artistic valuas, or that repra-
sents & significant and distin-
guishable entity whose compcnents
may lack individual distinction and
which are of regicnal or statewide
importance.

d. Whether the arsa has yielded, or
will likely yield informacion impor-
tant t¢ the prehistory or history of
the stata or region.

3. An area having a significant impact

upon, or being significantly impacted by,

an existing oxr proposed major public

facility or other area of major public

investment including, but not limited te,
highways, ports, airports, energy facili-

tiss and water management projects. 43/

As in the Martha's Vineyard program, leocal
governments have the opportunity to submit existing or
modified local regulations to tha Stats Land Planning
Agency for review ond approval. Propesed developments
in critical aresas are first reviewed by local govern-
ments pursuant to their approved regulations or regula-

tions imposed by the Administration Commission and all
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development orders issued are forwarded to the State
Land Planning Agency and are not final for 45 days.

Enforcement of ths regulations in an area of critical

_state concern is ensured by the State Land Planning

Agaency's standing tc¢ appeal individual local decisicons

i 44/
te the Florida Land and Water Adjudicatory Commission..

B. Develccments of Ragicnal Impact

The Florida DRI process iz designed to cover
developmants having an impact on citizens of moﬁa than
one county.%é/ Administrative ragulations have defined
various kinds and sizes of developments presumed to have
ragional impact. Among the developments are such things
as airports; sports, entertainment or recreaticnal facili-
ties providing for ﬁaxtain numbers of spectators or park-
ing spaces; facilities for conducting pari~-mutual wager=-
ing; 100 or more megawatt alectrical generating facilities;
230 or more kilovolt slactric transmission lines; hospi-
tals serving more than one county or having a capacity
of more than 600 beds; industrial, manufacturing or pro-
cessing plants or industrial parks occupying more than
cne square mile or providing parking for more than 1,50Q
cars; office parks occupying more than 30 acres, encom-—
passing mors than 300,000 square feet of gross floor
area; certain petroleum storage facilities; water ports;

residential developments over certain sizes; colleges
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designed for more than 3,000 students:; and retail or
wholesale busineses occupying more than f£orty acras,

encompassing meorse than 400,000 sguare f£eet of floor y
6

arga or providing parking for more than 2,500 cars.

When an application for develcpment approval
for a development of regional impact is completad, the
appropriate local government holds a public hearing in
the same fashion as for a rezoning. The appropriate
regicnal planning agency is regquired to prepare a report
and recommendation con the regional impact ¢f the proposed
development. The statute enumeratses the subjects to be
considered in the regiocnal planning agency's report:

In prepazing its report and recommen-

dations, the regional planning agsncy

gshall consider whether, and the extent

to which:

1. The development will nave a favor-

able or unfavorabls impact on the an-

virommental and natural rescurces of

the ragion.

" 2. The development will have a favor-

able or unfavorable impact on the sconomy

of the region.

3. The develcprent will efficiently use

or unduly burden water, sewer, solid

waste disposal, or other necessary

public facilities.

4. The development will efficiently

use or unduly burden public transporta-

tion facilities.

3. The development will favorabnly or
adversly afisct the ability of people
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t¢ £ind -adequate housing reasonably
accessible to their places of employ-
. mwt -

6. The develcpment complies with such
other criteriz for determining regional
impact as the ragional planning agency
shall deem appropriate, including but
not limited to, the extent to which

the development would create an addi-
tional demand foxr, or additicnal use -
of enerxgy. . . . 47/

~After the reqional planning agency repbrt andnj
recommendations are prepared, the loczal government holds
the required public hearing and dacides whether to grant;
grant with conditions, or deny the applicatich fcr de-
velopment approval. Under Section 380.06(11) of the
Florida Statutes, the local government is required to
" consider whether, and the extent to which:
1. The development unreasonably inter-
feres with the achievement of the ob-
jectives of an adoptad state land
development plan applicable to the

aresa;

2. The development is consistent with
the local land development regulations;
and

3. The develcopment is consistent with

the report and recommendations of the

regiconal planning agency submitted pur-~

suant t£o subsection (8) of this Section.

The decision of the local government can then
be appesaled to the FPlorida Land and Water Adjudicatory
Commission by the developer, the pertinent regicnal planning

agency and the State Land Planning Agency. The Act
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encourages such appeals to be "on the record." Howaver,
the practice has been to entertain de novo hearings on

the merits of the application for development approval.

LOCAL GOVERNMENT PARTICIPATION

The roles of local governments in each of the
Martha's Vineyard and Florida programs are substantial.
In Floxida, local governments can make the initial de-~
valopment permitting decisions pursuant to approved ragu-
lations in all instances with the decisions being subject
te raview by the FPlorida Land and Watar Adjudicatory
Commission.

In Martha's Vineyard, local governments retain
permitting control for development which is not Qithin a
CPC area and which does not constitute a DRI. In the
case of DRI's each local permitting agency initially
detarmines, based on Commission guidelines, whether the
applicaticn is for a DRI and therefore whether it must
be forwarded to the Commissicn for apprcval.ﬁg/ I£ the
application is net for a DRI, local ordinances govern
davalopment approvals.

After the designation of CPC districts by the
Commissicn, a local government whose boundaries include
all or part ¢of the district may sdopt regulaticns in con-

formance to the gquidelines for the development of the

-
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49/
district as set foxth in the designation. Such local

regulations are to be submittaed to the Commissicon and
approved if they conform to the Commission guidelines

50/
for the distxict. If the municipality fails to submit

regqulations or if the regulations submitted arxe not ap- -
proved within specified time limits, the Commission is -
then responsible for preparing the regulations for the _.
municipality.éi/ However, the statute limits the extent
te which regulations adopted by the Commission for use by
the town maf supersede local ordinances otherwise appli-
¢cable to the propossd development., Only where Commission
finds that the public health, safaty and welfare would
be endangered or that irreversible damage would result
to natural} historical, ecoleogical, scientific, or cul-
tural values on the island by the continuing application
of the‘existing local development restrictions may Commis-
sion ragulations prevail.ig/

Local governments on Martha's Vineyard share
the burden of funding the Commission. Pursuant to the
Act, the Commission must annually estimate its expenses
for the folleowing year and, after deducting any other
sourcas of funds, prorats the net expenses to each town
on the basis of its latestlequalized valuation for prop-
erty tax purposes. Each town must then include that amount

53/
in the tax levy of the year and pay it to the Commission.
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or development rescurce, major public investment and
55/
"hazardous."

For example, the Commission designated one area
as an "Island Road Distzict” and another as a "Coastal
District." The former takes in all land adjacent to or.
agssociated with majﬁr roads on the island. The CPC dis-
trict guidelines provide that, axcaét by specisl permit{_
structures within this zone shall not exceed eighteen
feet for a pitched roof and thirteen feet for a £lat roof.

The “Coastal District" embracas essentially all
the coastline of the §sland, and aresas of the major coastzal
ponds, harbors and tr;butaxy streams and wetlands feeding
the coastal pqnds. Guidelines for a shore zZone allow only
quite restricted uses. For an island zone, guidelines
permit single-family residences but with restrictions aimed
partiﬁularly at water supply ané sanitary disposal facili-
ties and with limitations on the height of structures.ﬁﬁw-
There are also guidelines for similar uses in areas asso-
cizted with streams and wetlands draining into the coastal
graat ponds.

The Commission has survived an initial judicial
challenge but that case did not attack the constitution-
ality of the statute. The case held that a grandfather

clause in the state zoning enabling act which protected

a developer for seven years after approval of a subdivision
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plat did not centrol the Commission's actions because such

56/
actions wera not local zoning decisions.

The following dicta appear in the opinion:

. « . not only is chapter 637 a
statutte of the General Court; the
reason of its being is t¢ import
regional--island-wide and state-~
wide=~considerxations into the pro-
taction of the land and water of
Martha's Vineyard considerations
which, the legislagture could be-
lisve, the towns themselves had not
and would not severally bring to
bear, . . . It might he thought

a perverse anomaly if these re-
gional purposes could be thwartad,
as t£0 undeveloped resgurces rs-
quiring CPC or DRI status, by
Ereezing and preserving for seven
years pre-exisgting local by-laws
with narrow orientation. S$7/

The analogy is not lest to the supersession of
local zoning control over housing by the Anti-Snob Zoning

Law upheld in Board of Appeals of Hanover v. Housing

58/
Appeals Comm. in the Dept. of Community Affairs. Yet

-

it should be noted that mors recently an effort to invcke
the Anti-Snobk Zoning Law was frustrated by a local govern-

ment's move tgo condemn the property designated for low and

59/
moderate income housing.

The Massachusetts decision appears to leave un-
answerad the question whether local regulations adoptsd
to confarm to regionmal guidalines of ths Commission ars

Zoning regulations and hences limited t£¢ those gowers
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expressly granted by existing enabling legislation or
home rule authority. Ons example would be a guideline
that would require the adoption of a transfer of devalop-

60/ )
ment rights as yet unauthorized by state law.

It has not all been cakes and ale. hqwever; on
Martha's Vineyard. One of the towns, Edgartown, the
largest, pulled out by getting a special act through
the legislature and one of the other towns has been
agitating to get the law amended to restore some of the
local authority.

- A& current lawsuit is also c¢hallenging the Com=
mission's power to regulate a steamship authority also
craatad by the Commonwealth. This decision, expected
this Spriné;hﬁill ha&e interesting ramifications, vis-a-
vis twe agencies, both arms of the State.

B. Florida

I is difficult to assess the effectiveness of
the eritical area Qr DRI programs in Florida. The only
administrative designatiocns of critical areas have been
overturned by the courts although the legislature has
made some designaticns. Some local resistance to the
critical axsas program has led to some suggestions such
as "you designated it, you protact ig.“ However, thers
are contrary opinions suggesting that the threat of

critical area designaticn has led some lacal govaernments
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to become much more cognizant of their responsibilicias
and to give greater consideration to broader than local
interests. For example, the threat by the State Land
Planning Agency to reccormend designation of an estuarine.
preserve in Appalachioccola Bay as é critical area led to .
a comprehensive watar management program in one county.
With respect to the DRI program, opponents of
some large~scale developments that have not been approved
are understandably enthusiastic about the program. Others,
particularly landowners who have been turned down, are
equally unenthusiastic. OCne reasen it is sc difficult
Lo assess the coperational effect of the Act is that the
grandfathering-clauuses in the Act perpetuated many on-
going or planned projects precluding a visibls change

in development patterns. Many of the large-scala prai-

acts which generatad the concern which led to the adoption

of the program were exempted and continued unimpeded.
Another reason it is diffiicult toc assess the

programs is the intervening enactment ¢f The Local Govern-

ment Comprahensive Planning act of 1975.§é/ The Planning

Act is a sweeping mandatory planning act that commands

each local government to "get on" with the task of planning.

Although many of the plans genarated by local governments

are extremely poor, the Planning Act has stimulatsd ox

coincided with a substantial awakening of local intsrests
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to lecal and regicnal land use issues. Thereforef the
direct impact of Chapter 380 is masked by the mc@}lization
plaﬁning creatad by the Planning Act. .
Thexrs are visibie, pesitive results. ?§e tech-
nical level of plamning activities and related sg}ences
has been substantially elewvated. In 1974, ﬁawer_ﬁhan
one-half of the local jurisdictions in Florida had any
local land use regulation (nat even a building chel.
Today, responsible and innovative decisicn—makinq is more

the rule rather than the exception. Finally, Chapter 380

has served as a focal point for environmental reorganization,

water management and land use ragulation which has become

scphisticaﬁed.and highly regaxded in PFlorida.

For T
| r——
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CHAPTER 7

FOOTNQTES

The Nantucket Sound Islands Trust Bill, §.3483,
introduced on April 1L, 1972.

An Act to Protect Land & Water on Martha's Vineyard,
submittad to the Senate & House of Representatives
of Massachusetts by Governor Sargent in March, L3974

as Eouse Bill No. 3367.
Ch. 637 ©of the Acts of 1974.

Ch. 831 of zhe Acts of 1977, § 1 [hereinafter cited
as ¢h. 831).

Ch. 831l.
See, generally, Finnell, Saving Paradise: The Florida

Environmental Land and Watar Management Act of 1972,
1973 Urban Law Annual 103.

Tantative Draft No. 3.
Ch. 380, FPla. Stat. (1%77).

Environmental Regulation and Litigation in Florida,
Fla. Bar, 1974, at pp. 183-4.

Section 380.04 Fla. Stat=. (1977).

The Commission presently has five member towns.
Edgartown voters accsptad a state law allowing the
town to withdraw from Commission membership.

If the Commission adopts regulations for a CPC district
for a town because that town has failed to adopt its
own regulations, then the Commission shall consist of
four additional members who shall vote in adopting
regulations for CPC districts within their town.

Ch. 831, § 2. '

Id.

American Law Institute, A Model Land Development Code,
Art. 7 (1978).

Ch. 831, § 8.
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17. Id.
18. Id.

9. Id. § 9.
20. Id. § 8.
21. Id.

22. 1Id. § 10.
23, Id.

24. Id. § 3,
25. Id. § 10.
26. Id. § 12.

27. Id.-
28. Id.
29. Id. § 13.
©30. Id. § l4.
31. Id. § l4(a).
32. ;g. § 1.
33. Id. § l4(e).
34. Id. § l6.
35. Id.

36. -I-@.O 5 7.
37. 1d.
38. Id. § 2.

39. In addition to the administrative designation pro-
vided for in the Act, the Legislature of the State of
- Florida has acted independently to designate areas
such as the Big cYpress Arega. Secticon 380.055 Fla.
Stat. (1977).



-

————y a
[
¥ -t

>

—
i

e R et

R Y

40.

4%.

a2,
43.
a4,
45,
46,
47,

43.

49,

50.
31.
52.
53.
54.
58.
56.

37.
58.
39.

80,

61.

- 173 -

Section 380.05(2) Fla. Stat. {(1977).

Askew v. Cross Reys Waterwavs, 372 So.2d 913 (Fla.
1373).

Ch. 79-13 Laws of Florida (1979).

Id. -
Section 380.07 Fla. sStat. {%977}.
Section 38C.06(L) fla. Stat. (1977).
Chapter 22F-2, Fla. Administrative Ceode.
Section 380.06(8) (a) Fla. Stat. (1977).
Ch. 831, § 13.'

Id. § 10.

id.

Id.

Id. § 3.

Id. § 4.

The Martha's Vineyard-Commission Regulations, 1975.
Id.

Island Prorerties, Inc. v. Martha's Vinevard Commission,
36l N.E.z2d 385 (Mass., 1577).

Id. at 382.
284 N.E.2d 393 (1873).

Town of Chelmsford v, DiBiase, 345 N.£2.24 373 (Mass. l1l376).

It is of interest to note that the Commission studiad
TDR's and cencluded that "the tocl has more liabilities
agssociated with it than benefits.”

Sections 163.318l et seq. Fla. Stat. (1977).
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CHAPTER 8

WISCONSIN SHCRELAND AND FLCODPLAIN PROTECTION PROGRAM

TAE PROGRAM

Wisconsin is noted for the water=-orienited

recreation associated with its many ponds, lakes, straams

and rivers. The constructicn of acceptable roads into

northern Wisconsin in the 1920s and L930s led to increasing

development of the state's recreatiomal waters. This

increasing development led to misuse and overuse of saptic
tank waste disposal systems and caused substantial water

pellution problems. Improper construction and development

cn low-lving land resulted in pollution of wells and

surface waters. Grading and filling during constructiion

of buildings and roads causad ercsion and siltaticn.

A commission was formed as early as 1329 to

coordinate a statawide anti-pellution program for water

resources in an eiffort to praserve the scanic beauty of
the lakes and rivers and their wvalue as wildlife resarves.
This approach was only marginally successful, however, and,

over the years, prassurss increased for a strongexr stats
water management program.

These vressures culminated in the passage of %the

Wisconsin wWatsr Resources Act of 1966. The Act

wrz2ats

shorslands as a special management unit <c minimize watar

pollution and to praserve the wildlife and natural heauty
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which make the waters and shorelands recreaticnally

attractive. The Act requires all counties to enact regu-

lations for the protection of all shorelands in unincorporated

areas in order to "further the maintenance of safe and
healthful conditions; prevent and control watérléclluﬁiﬁn:
protect spawning grounds, fish and agquatic iife: control
building sites, placament of natural structure and land
uses and reserve shore cover and natural beauﬁy."é/ If
the counties fail to adopt effactive shorsland protaction
regqulations, the state Department of Natural Resources

is authorizéd to impose such regulations.

In addition to reguiring county shoreland zoning
ordinances, the Watexr Resou;cas Act provides for the-
enactment of floodplain z2oning ordinances by all counties,
cities and villages in the state. Again, the Department
of Natural Resources is authorized to impose such regulations

in the event that local authorities fail to take appropriate

action.

DEPARTMENT OF NATURAL RESQURCES

The Act does not provide for the creation of a
new agency or commission to administer the shoreland and
floadplain zoning programs. Rather, an existing executive

department, the Division @f Environmental Protection of the

T



N

T

)

- 177 -

Department of Natural Rescurces, was made responsible for

‘administering the programs. Within the Division of Environ-

mental Protecticn, the programs are administared -by-the

Floedplain and Shoreland Management Section of the Bureau
3/

of Water and Shoreland Management.™

A. ‘Shoreland Zoning Program

Pursuant to the Act, the Department 1s t¢ prepars
"general recommended standards and criteria” to be focllowed
by the counties in developing zoning ordinances regulating
shorelands in unincorporated areas within each county. The
Department is to give particular attention to:

safe and healtiful conditicns f£or the
anjoyment of aguatic recreaticn; the
demands of water traffi¢, boating and
water sports; the capability of the water
resQurce; raguirements necessary to
assure proper coperaticon of septic tank
disposal £ields near navigable waters;
building setbacks from the water; presar-
vation of shore growth and sover; con-
servancy uses for low-lying lands;
shoraland layout for residential and
commercial development; suggasted regqu-
lations and suggestions for the effacghive
administration and enforcement of such
regqulations.4/

In accordance with this legislative mandate, the Departmant
has promulgated regulations intsnded to guide counties in
the development of shoreland zoning ordinancas. These ragu-
lations require (1) the establishment of conservancy,

recreational-residential and general purpose districts as
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a means of protecting shoreland areas from overdevelopment:
{2) the establishment ¢f subdivision regqulations prohibiting
any subdivision that is likely to result in a hazard to the

health, safety and welfare of future residents, fails to

maintain proper relation to adjoining aréas, unduly restricts-
;ublic access to navigable waters, does not provide adequate
storm drainage facilities, or viclates any state law or
administrative code provision: (3) the establishment of
land use regulatiocns which govern minimum lot sizeé,
building locations, cutting of trees and shrubs and
filling, grgding, lLaguning anéd dreég%ng of navigable
waters; {4) the establishment of sanitary regulaticns for
sewage disposal and water supply systems; and (5) the
adoption of administration snforcament ragulations providing
fo:'an.administratcr, a permit system, an exception procedure
and a board of review.éf

The Department has also drafted a Model Shorsland
Protection Crdinance based on these standards. The Model
Qrdinance is essentiszlly a resource-oriented zoning ardinance
including use districts, parking and loading provisions,
exception procedures and iat size ccntrols.é/

The Model Ordinance creates three principal shoreland

zoning districts -- conservangy, recreatiocnal-residential and

genaral purpose. The conservancy district is designed
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primarily to protect shorelands designated as swamps oOr
marshes. These areas are seldom suitable for building
and, pursuant to the Model Ordinance, may be used for

forestry, transmission lines, hunting, £ishing, riding,

golf coursas and similar uses. Residential, commercial

7/

and industrial dewvelopment is not pefﬁitted.*

The res;dential-recreationél classification
includes shorelands along specified watsrways which are
particularly suited for residential and recreational uses.
Single-family dwellings and, by special exception, hotels,
motels, restaurants and similar uses are permitted in
these au'.'eats.'sl

The general purpcse districts cover all arsas
not included in conservancy or residential-recreational
districts. These areas ars suited to a wide variety of
uses and most types of development are alleowed in this
district.g/

The Act provides that if any county does nct
adopt a shoreland zoning ordinance by January 1, 1868, the
Department can adopt such an ordinance regqulating shoreland
development in that ccﬁnty.ég/ If a county has adopted a

sheraland management ordinance, the Department may, after

a notice and hearing, make a determination that the ordinance

does not meet reasonable minimum standards and, thersatfter,
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L1/

impose an appropriate ordinance on the county.=—  The
Act does not give the Department authority to senforce any -
shoreland zoning ordinance imposed on a county, however.

B. Floodplain Zoning Program

The purpose of the flocdplain z2oning sﬁatﬁte is
to encourage appraprmate Zzoning as a method of protectmng_
human life and avold;nq property damage as a r=sult of
flooding.ég/ In order to initiate implementaticn of this
program, the Department has promulgated rules designed to
provide a uniform hasis for the development of flcodpiéin
regulations by counties, cities and villages in order to
protect Llife and property, minimize expenditures of public
money for flocod control projects, minimize business inter-
ruptions, minimize damagas to public property and discourage
the victimization of unwary land and home buyers. ™ 2/

Local governments are directed to delineate
flocdway areas and prohibit the eraction of structurses
designed for human habitation in such areas.éi/ Appropriats
flocdplain ordinances may allow more extensive development
oen flood fringe areas. Howsver, elevation of such buildings
must be regqulated so as to minimize flcod dangers.éé/

All counties, cities and villages are required
to adopt reasonable and effective floodplain zoning ordi-

nances by January 1, 1%68. If no ordinance is adeopted by

this deadline, or if the Department determines, after a
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public hearing, that the ordinance adopted does noct meet
appropriate standards, the Department is authorized to

enact an appropriate ordinance applicable within the

168/

county, city or village.  However, after enacting such

an ordinance for a county, city or village, the Depart-
ment has no authority to enforce it; enforcement respon-

sibility remains with the local government.

LOCAL GOVERNMENT PARTICIPATION

The Department is responsible for establishing
general guidselines to be followed by loczl governments and.
is to cocordinata the activities of the local governments,
but the raspeonsibility for implementiang the program lies
with each local govermment. Each county (with respect to
shoraland zoning) and each county, city and village (with
respect ta £loodplain zoning) is reguired to adopt zoning
ordinances which arz in conformity with tha guidelines
established hy the Department.éz/ In these ordinancas,
the local govermments must establish all negessary procedurss
for implementing the policies of the Act. So long as local
governments adopt appropriate ordinances, the administraticon
of the shoreland and flocdplain zoning programs i1s handled
entirely on a local basis by local agencies and pursuant to

locally adopted zoning plans and procedures. Even whers the

Department must impose an ordinance on a local government
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which fails to adopt an appropriate ordinance, the adminis-

tration of the mandated ordinance is the responsibility of

the local government.

SUCCESSES AND FAILURES OF THE PROGRAM

The shoreland and flcoodplain zoning programs are
being implemented as intended in Wisconsin although neither
program was implemented as quickly as was required by the
Act. AlL counties have now adopted acceptable shoreland
zoning ordinances. The last ordinance, however, was not
adopted until almost thrsee years after the 1968 deadline.
Forty of saventy counties have adopted f£floodplain ordinances
as required by the Act and 300 of 300 cities and villages
with a need for floodp;ain ordinances have adeptad acceptable.
ordinances. A spceckesman for the Department indicated that
the failure of many cities and countissg to adopt ﬁlocdplain
ordinances is only partially due to local resistance to
state—~imposed land use programs. Many local govermments
which would be willing to adopt appropriate ordinances aave
heenn unable o do s¢ because the Department has not been
able to impose ordinances on many counties and cities which
refuse to adopt appropriate ordinances because the Departmant
doces not have the neéessary data either to permit local

18/

adoption or state impesition of appropriate ordinances.—

Qne problem area identified in independent analysis
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of the Wisconsin programs has been the fact that only
counties are required to adopt shoreland zoning ordi-
nances. This factor greatly reduces the arsa covered

by the prcqram.égf A spokesman for the Department,
however, stated that the Department does not perceive
this to be a problem. He indicated that the purpose of
the program is to preserve the natural enviroument of the

state's many large, undeveloped waker rescurce arsas and

that most of these areas lie in unincorpeorated portions
of the state's ccunties. As a result, shoreland zoning
ordinances have been adoptad ragulating development in

most of the areas ¢of critical concarn.gg/

Another problem area identified by independent
analysis of the programs has been the lack of Depar:tmant
authcfity to enforce appropriate shoreland and f£loodplain
zoning ordinances. Commentators have ilndicated that this

lack of autheority, when combined with loccal rasistance,

would seriously hinder the implementation cf the programs.%é/

A Department spokesman statad that the Department is not
aware of any significant reluctance on the part of local
governments to enfores their zoning ozdinances. The De-
partment has found, at least with respact to the lccal
governments with waich it nas had contacht, that oncsa a

local government has adopted an ordinance, it generally
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will take appropriate steps to enforce it.gz/

The most significant problem identified hy the
Department spokesman is lack of adequate staffing. Only
nine staff members have been allocated to adminiséer the
programs on a full-time basis. In addition to these nine
full-time staff members, 27 £ield staffers spend 10 to 20
percent of their time assisting in the administration of
these programs. This shortage of staff has seriously
delayed the Department in developing the data requiraed
by the local governmments in adepting floodplain ordinances
as well as making it difficult for the Department to ovarsse
enforcement of the ordinances at the local level. The
Department is confident that, with proper staffing, the
program would be a very effective way to deal with the

, 23
problems presented by shoreland and f£loodplain zoning.~—/
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CHAPTER 8
FOOTNOTES
l‘ WiSCaStatoA-nno § 144026-
2. 1d. § 87.30.
3. T. Frangos, "Envireonmental Protection,” Wisconsin

Conservaticn Bulletin, Nov.-Dec. Ll968.

4. Wisc.Stat.Ann. § 144.26.

3. Wisc.Ad.Code § NR115.03.

8. “Wisconsin s Shoreland Protectiocn Ordinance,” prepared
by the Dept. of Natural Resources, Divisicn of Rescurce
Development, Madison, Wisceonsin.

7. Id. § 12.0.

8. Id. § 13.0.

9. Id. § l4.0.

10. Wisc.Stat.Ann. § 59.971(8).
1L. 1Ibid.

12. Wisc.Ad.Code § NR116.01(1).
13. 1d. § NRL16.0L1(2).

14. 1d. § NR116.13(1l) (a).

15. Id. § NRL16.1l4.

16. Wisc.Stat.Ann. § 87.30(1).
17. 1d. §§ 59.971, 87.30.

l8. Telephcone conference with Mr. Mark Rizbau, Assistant Chief,
Bursau of Water and Shoreland Management, January 24, 1980.

19. F. Bosselman and D. Callies, The Quieat Revolution in Land
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and Callies].
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CHAPTER 9

HACKENSACK MEADOWLANDS DEVELOPMENT
COMMISSION

INTRODUCTION

This chapter provides a brief description of the

Hackensack Meadowlands Development program and the agency

that administers that program. Like many of the New Jersey
programs discussed in the following chaptsr, we realiza
that most members of the commission and its staff are fam-
iliar with the Hackensack program. Nevertheless, we have
included «his hrief summary which should be useful not aonly
to the Commission, but alsc to the consultant tzam and
general public for purposes of familiarization with a highly
unique land development and management program that has been
successfully implementeé in New Jersey. Features of the
Hackensack experience may provide insight te the Commissicn
and its staff in determining which management techniques
are likely to be most effsctive in New Jarsey.

The Hackensack Meadowlands Development Commission
(HMDC) is one of those hold experiments in ragional ragula-
tion that is foreign to most American practice and convic-
tions, and yet appears to be working. Because many Commission
members may be familiar with the more fundamental organiza-
ticnal and jurisdicticnal compcenents of the Hackensack pro-

gram which are discussed in the following sections, we

believe it appropriate to highlight scme of the more unigue
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aspects of the program as a preface to the raport that
follows. These comments are based upeon our work, observa-
ticons, and familiarity with the operations of HMDC.

Two of the most remarkable aspects of the Meadow-
lands program are its Plan and its zoning regulaticons. This
is éaid not because they are so unusual, but because they
_aée not all that different. Both survive and are effective.
The Plan is essantially an end use plan in an era when plan-
ners ares ﬁighly critical of such schemes. Yet, HMDC seems
to have as its polestar the light of the Plan, and as recently
as last vear in the Berry's Creek and Hartz Mountain con-
flect, EMDC stood Ey the Plan with remarkable viger. With
one excéption, tha original Plan remains unamended.
The‘zcning ordinance, although it has some novel-
ties that will be noted later, has much that is standard.
The staff of HMDC appears to swear by it. The requests for
variations, currently about two a week, are stsadily declin-
ing. 0©ddly enough, none of the specific provisions of the
ordinance (for example, 5S0-foot saetbacks Srom rivers) nor of
the Commission’'s Wetlands Order have been challenged, and
it seems clear that the longer HMDC operates under these
rales, the more landowners come to accept them, thereby re-~
ducing the likelihocd of a serious attack.

One interesting technigue in the z2oning ordinance

is the cresation of a Development Board consisting of the
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Executive Director and Chief Engineer of the Commission,
a Mayor of one of the constituent municipalities and two
members of the Commission. This Bocard--not the Commission--~
hears all applications for development in Specially Planned
Areas.

The two members of the Commission rotata on each
hearing, so that at =ach hearing there are two diffarent
members of the Commission. The 3oard then makes a recommen-
daticon to the entire Commission, The rotation concept in=-
sures a refreshing new judgment on each development. Fur-
thermors, the prasence of two members of the staff (Executive
Directer and Chief Eﬁgineer) en the Development Board is a
novel concept forsign tc mest land use commissions. t also

raises interssting issues ¢

(31
131

conflict of interast between
staff-and .commission.

A most daring provision in both the Plan and the
zcniﬁg ordinance is the aforementioned concept of Specially
Planned Areas (SPA). There are five types of SPA: Island
Residentizl Areas, Parkside Residential Arsas, Berrv's
Creek Cantar, Transportation Centars, and Special Use Arasas.
No development is permitted in SPA's unless it is pursuant
to an approved plan that has been agreed upon by the owners
of at least 80% of the entire area. Furthermore, SPA's
have various open space requirements attached to them as

well as certain design, developmental and cperational con-

trols that insure the integrity of the open space. The
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nost important aspect of the SPA concept, however, is the
requirement that a substantial majority of landowners
develop a plan for the entire area, including the area owned
By any minority interests. Remarkably, there have been no
legal challenges to this requirement, only unofficial pro-
tasts. (A minority interest owner proﬁested to‘the Berry's
Creek application, for example, but was assuaged when given
permission to build a hotel.) _

A potentially troublesome conceptual issue exists
with regard to EMDC's regulatory authority. Can HMDC issue
guidelines té which local governments must conform their
requlations but which are not specifically authorized by
the state enabling act? BEMDC's counsel is convinced that
the Commission cculd impose such standards, but confesses
that the qguestion has not been definitively settled. A
currantly pending case raises the opposite side of the coin:
a developer raceived permission to davelop from HMDC but a
municipal boaxrd of appeals denied a permit. He is now suing
in Supericr Court alleging that HMDC regulations override
the local reguirements. -

Another small cloud on the horizon should be noted.
Section 52:14~F1 of the New Jersey statutes provides for the
Qffice of Administrative Law Judge. This statute establishes
a group of administrative judggs to hear all state adminis-

trative proceedings in which a controversy is to be resclved.
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Thus far, HMDC has persuaded the Attorney General that
such referral is not required in its case. There is still
a possibility, however, that future hearings may have to
be referred. Although BMDC concedes that referral would
insure procedural due process to an applicant, it does see

a potential for erosion of the Commission’'s Plan for the

Maadowlands.

TEE PROGRAM _ o

The Hackansack Meadowlands have been described as
"a severely disruptad tidal marsh/estuary . . . surrounded
by a vast urban complex . . . ." v The disruptions that
have affectad the Meadowlands include ditching, diking, use
of insecticides, industrial pellution, road and rail build-
ing, dumping, f£illing, and d;edgiﬁg. Although much of this
area has remained undevaloped because of low elevation and
consequent periodic flooding,g/ more than 7,000 acres have
been subjected to various forms of scattered development
and an extremely haphazard land-use pattern.éf Municipali-
ties within the Meadowlands had nistorically scrambled to
encourage the development of new industry and warshousing
facilities in their jurisdictions, largely for tax reasons.
Most ¢f the Meadowlands arsa, however, whers the natural
land characteristics discourage planned comprehensive devel
opment, became ah extensive garbage dump, receiving not onl

the noxious wastes of area industrizs, but alse the solid

4/

=y

Y
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wastes of the entire surrounding region, which at one point
aﬁounted te 35,000 tons of garbage weekly.éfl These factors - —-
in turn caused severe distress to the marsh/estuary eco-
system.é/

Finally, in 1968, the New Jersey legislature re-
alized that the potential of the Meadowlands was being lost’ -
and passed the "Hackensack Meadowland Reclamation and
Development act.“Z/ The legislature found the Meadowlands
to be "a land resource of incalculable opportunity for new
jobs, homes and rescreational sites . . . ," whose compre-
hensive development, "due te their strategic location in the
heart of a vast metropolitan arsa with urgent needs for mors
space for industrial, commercial, residential, and public
recreational and cther usas," could no longer be defe::ad,g/
The lsgislators determined that the aﬁea requirad 'special
protection from water and airx pollution and special arrange-
ments for the disposal 9f s0lid wastes. Furthermore, the
legislators recognized the need to consider ecological fac-
tors and preserve the delicazts balance of naturs in evaluat-
ing artificially imposed developments. Thus, the Act pro- e
vides for "a commission transcending municipal boundaries _
and a committee representing municipal interests which will

act in concert to reclaim, plan, develop and redevelcp the
Hackensack Meadowlands."gf

THE COMMISSION -

A. Qrganization

HMDC was establishad "in, but not 9of" the New

Jersey Department of Community Affairs (DCA), HMDC constitutas
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"a political subdivision of the State established as an

instrumentality exercising public and essential governmental

functions.” 10/ Thus, HMDC has been referrsed to as DCA's

"semi-autonomous agency.” L/

BEMDC consists of seven members, the Commissioner
of DCA (ex officio) and six citizens of the state, appointed
by the governor with the advice and consent qf the Senate.ég/
The Commissioner of DCA (or his designated alternate) serves
on HEMDC during his term of office. The othégugzgﬂﬁgﬁbers
serve staggered S-year terms. Members serve until their suc-—
cessors have been appointed and qualified.kg/ Vacancies are
£illed in the same manner as the original appointment for
the unexpired term only.éﬁ/ Any HMCC member may be removed
for cause by the governor agftar a public hearing.£§/

Cf the six citizen members of HMDC, two must be
residents of municipalities in Bergen County and two must
be residents of municipalities in Hudson County. No more
than one citizen may be appointad from any single munici-
pality within the Districi, however. Furthermore, nc more

than three of the six may belong tc the same political

party.éﬁ/

The Act directs the governor to designats one
HMDC member as chairman. EBEMDC members elect from their own
number a vicew-chairman and treasurer. The Act also author-
izes HMDC to employ an executive director, chief fiscal

officer, and such other staff, including officers, agents,
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employees and experts, as it may requira.éz/

B, Jurisdiction and Authority

The Hackensack Meadowlands contain portions of
woodland and meadows as well as waterway, tidal flow land,
and marsh (both salt and fresh). 18/ The Me;dowlands L
Dis;rict,ég/ the area for which HMDC is respensible, falls
within two New Jersey counties, Bergen and Hudson, and
_fourteen ﬁunicipalities. The District covers approximately
a 32-sguare mile area, running from Jersey City on the south
to Little Ferry on the north, paralleling Manhattan two miles
west of the Hudson River. 28/ Included in the vast urban
gomplex that surrounds the arasa ares Newark, Paterson,
Passaic, Hackensack, and New York Cicty. 2L/ The Meadowlands
area is the gataway to New Jersey from New Y;rk‘ci;;:—gg/

The Act dirscts EMDC to prepare and adopt a master
plan that sets forth standards for the comprehensive devel-
cpmént of the District. 23/ Required components of the
master plan were provisions for the location and use of
buildings, structures, facilities, and land for solid waste
disposal. 24/ The Act alsc authorized the inclusion of codes
and standards covering land use, comprshensive zoning, sub-
divisions, building construction and design, housing, and
the control of air and water péllution and solid waste dis-

posal. 23/

HMDC released its Master Blan in 1970. The Plan

recommends that a substantial portion of the District be
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set aside as permanent open space. In close proximity to
the open arsas are to be "islands" containing high-density,
high-rise housing. Industrial facilities, research parks
and warshousing are to be located in other specifisd areas.
Finally, the western edge of the District was designated for
a belt of medium density housing and a subkstantial regional
shopping center, a sports complex, and cother facilit%es_of
a regicnal nature. 28/

No building or other structure within ghe Plan
area may be constructed or altered unless HMDC has approved
plans and specifications for the work and issued a permit.gl/
EMDC alsc raviews and ragulates all subdivisions and land .
development within the District. 374 All building construc-
tion or alteration must meet with the engineering standazds
adopted by HMDC. Ei/ Furthermore, all development proposals
must comply with the Plan, provide adequats drainage facili-
ties, easements, road improvements and water and sawer systams,
and be accompanied by adequats performance guarantses and
maintanance honds. 34/

EMDC is more than a regulatory agengcy, aowavsr.
The Act directs EMDC to provide solid waste disposal facili-
ties that should relieve ithe need for the extensive dumping
that has taken place in the Meadowlands. 3L/ Pursuant teo
this directive, HMDC operates the world's largest garbage

32/

baler. = This baler has the potantial capacity to process

2,000 tons of sqlid waste per day. The baler rspresents a
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considerable technical advance over sanitary landfills, and
reduces the necessary amount of land for dispesal by approxi-
mately 2-1/2 times. The baler alsc offers an opportunity
for "recycling” acres of old, abandoned, and potentially

dangerous landfills. 33/

BMBC ig also autherized to undertaks its own re-

‘clamation or redevelopment projects. 34/ In connection with

s . . 35
these activities, HMDC has the power to issue bonds, 33/

. . 36 , ’
impose special assessments, 38/ acquire property by purchase

37/

- or condemnation,éﬁ/ and accept gifts from and enter into

' cocoperative arrangements with federal and local government

agencies. ¥/

QTHER AGENCIES

The Meadowlands Act also provides for a "Hackensack

‘Meadowlands Municipal Committee." 48/ This Conmittes is

composaed af the mayors (or their designated alternates) of

the fourteen municipalitiies within the District. The
Committee eleects a chairman from ameng its members and may
appoint such other officers as it deems necessary. The
Commithtee may alsc use lts appropriated funds to retain such
staZf as it may require. Each Committee member may serve
only s© long as he is the mayor of the municipality he re-

prasents. 4L/

The Act requires HMDC to submit its proposed
plans, codes, and standards to the Municipal Committee grior-

. . 4 .
te taking any final action on them. 42/ The Committese may
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then make recommendations on the modification or approval
of those items within 45 days. 43/ Furthermeore, the
Committee may also make recommendations to HMDC "on any
matter it deems advisable™" whether or not that mattar had
been submitted to the Committee for reviaw,. 44/

The Municipal Committse is in effect only an
advisory bedy, hewever. Any Committee wveto or rejection
of HMDC proposals may be overturned by a 3/7 vots of HMDC.E—/
It has been said that the Municipal Committee was estakblished’
meraly to placate constituents in the fourtsen municipali-
ties within the Meadowlands District. a8/

LOCAL GOVERNMENT PARTICIPATION

Cne commentator has stated that under the Meadowlands

Act, "for the first time in New Jersey's history, the tﬁeology'
ef local control has been reformed under the cbvious nesd -
for more effactive and comprehensive planning.” 81/

In preparing its Master Plan, HMDC was meraly_tc
"give due consideration" to existing patterns ¢f davelopment
in the constituent municipalities and to any other plans of
development adopted by any of the constituent municipalities.
The Aét alsc requires HMDC to consider such local plans be-
fore amending its Master Plan in any manner. 43/ This later
reguirement is unlikely to result in any significant local
input either, however, since at its incepticn the Ac¢t ren-—
deraed null and void local codes that were inconsistent with

the Master Plan and encouraged District municipalities to
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enact 2zoning ordinances and cother codes and standards that
would "effectuate the purposes of [HMDC's] mastar plan.” 59/

The Act circumscribes local authority and decision-

making in other respects as well. First, municipalities -

must refer a2ll municipal projects te EMDC for review and

approval befora taking any actien on the project requiring

51/

the expenditura of public funds. Second, applicationms— -

for subdivisicons, site plans or building permits must be

submitted to HMDC for approval prior to approval by the appli~

cable local government. 32/ Furthermore, the local govern-

ments are precluded from taking any f£inal action con subdivi-

sion applications until they have received HEHMDC's report on

that application. 33/ In both cases, however, applications

are deemed to have been approved if EMDC fails to respond
within 45 days. 34/ Finally, the Act requires that HEMDC

"be given notice of and be considerad a party in interest-at-— -
any municipal or county hearing regarding "the adepticon orx
amen@ment cf a master plan, cfficial map, z2oning or subdi-
vision regulations, or . . . the granting of variances or
special exceptions, involving property within the district

or within 200 feet of its borders." 33/

Twe provisions in the act do appear to mitigate
to some extent the lack of local participation in the
Meadowlands program, however. The first is the provision
for thé Hackansack Meadowlands Municipal Commit*ee, which

56/

was discussed above. The seccnd is the provision for

the establishment of an intermunicipal tax-sharing account.
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The Act provides for

the creation of an intermunicipal account, and
specifically provides that each censtituent
municipality will be guarantsed, in perpetuity,
against loss of its prasent existing tax ratable
values within the meadowland district occurring
by reason of the acguisition of taxable real
property, through purchase, eminent domain or
gift, by a2 goveramental body or agency to be
used for a public puzpose, to the extent that
such loss of existing tax ratable values is

not offset by increased true value of the re-
maining *“axable real property within the dis-
trict, and will equitably share in the new f£i-
nancial benefits and new costs resulting from
the development of the meadowland district as

a whole. 57/ :

In essence, this account insures that the towns designated
Lo receive axtensive development would share the revenue

generated thereby with those towns zoned for open-space or

watlands praservation.
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CHAPTER 10

NEW JERSEY ENVIRONMENTAL PROGRAMS

INTRODUCTION

This chapter describes a number of existing New
Jersey programs (with the exceptiocon of the Hackensach
Meadowlands program, which is described in the preceding
chapter) which may be of special relevance to the Pinelands.
We recogniza that these programs may bhe familiar to the
Commission and its staff but neveﬁtheless felt this brief
racapitaulation would bhe useful, sspecially £for members of
the consultant tsam and the general public, as a summary
the most significant state agencies and programs with which
ths Pineiénds Commission and i1ts programs will have to inter-
face and interact. In addition, review of the procedural
and substantive components ©f these familiar programs may
aid the Commission and the staff in identifving and communi-
cating to the consultant team program features which are
beliaved to have special strengths or weaknesses in the New
Jersey setting. In the next phase of gur work, we will, to
the extent it appears useful, in light of the work of other
members of the consultant tzam, conduct field interviews
with the administrators of some of these programs for the
purpcsas of determining their attitudes toward futurs intsr-
acticn wich the Pinelands program and of obtaining their
assassmente of the strengths and weaknesses of their programs

as effective planning and management tools.
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THE DEPARTMENT OF ENVIRONMENTAL PROTECTION

Many of the major existing New Jersey land manage-
ment programs are administared by the State Department of
Environmental Protection (RDEP). DEP was c¢reated by the
state legislature in 1970 and given broad authority to

"formulate comprehensive policies for the conservation of

the natural resources ¢f the State, the promcticon of environ-

mental protection and the prevention of pollution of the
1/

environment of the State."  Several specific powers and

dutiss of DEP which are snumeratad in the statute include

the following:

a. Ceonduct and supervise reseaxch
Programs . . .;

b. Conduct and supervise Statewide
programs of education . . ;

c. Require the registration ¢f persons
engaged in coperations which may result in pol-
lution of the environment and the filing of
reports by them . . .;

d. Enter and inspect any building or
place for thae purpose of investigating an
actual or suspected scurce of pollution of
the environment and ascertaining compliancs
or noncompliance with any code, rules and
regulations of the department;

@. Receive or initiate complaints of pcl-
lution of the environment, including thermal
pellution, heold hearings in connection there-
with and institute legal proceedings for the
prevention of pollution ¢f the environment
and abatement of nuisances in connection there-
with and shall have the authority to seek and
obtain injunctive relief and the recovery of

fines and penalties in summary proceedings in
the Superior Court;
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£. Prepare, administer and supervise
Statewide, reglional and local programs of
consarvation and environmental protection,
giving due regard for the ecclogy of the
varied areas of the Statz and the relation-
ship therecof to the environment, and in
connection therewith prepare and make avail-
able to appropriate agencies_ in the State
technical information concerning conservation
and environmental protection, <¢ooperate with
the Commissioner of Health in the prepara-
tion and distribution ¢f anvironmental
protection and health bulletins for the
purpose of educating the public, and ccoperats
with the Commissioner of Health in the
praparation of a program of environmental

protaction;

g. Encourage, dirsct and aid in
goordinating State, regional and lccal plans
and programs concerning conservaticn and
anvironmental protection in accordance with
a unified Statewide plan which shall be for-
mulated, approved and supervised by the
department. _ In reviewing such plans and
programs and in determining conditions under
which such plans may be approved, the depart-
ment shall give due consideration to the *
development of a comprehensive ecological
and envirommental plan in order to he assured
insofar as is practicable that all propesed
plans and programs shall conform to rsasonably
contemplated conservation and enviromnmental

protection plans for the State and the varied
areas thereocf;

. Administer or supervise programs of
conservation and environmental protsction,
prescribe the minimum qualifications cf all per-
sons engaged in official environmental protection
work, and encourage and aid in coordinating local
environmental protection serviges;

L. Establish and maintain adequates bacter-
iological, radiological and chemical laboratories

-
a . LN J

i. Administer or supervise a program of
industrial planning for environmental protsction:
encourage industrial plants in the State to
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undertake envirconmental and ecological
engineering programs . . .;

k. Supervisea sanitary engineering
facilities and projects within the State,
authority for which is now or may heresafter
ke vested by law in the department, and shall,
in the exsrcise ¢f such superwvision, make
and enforce rules and regulaticns concerning
plans and specifications, or either, for the
construction, improvement, alteration ox
operation of all public water supplies, all
public bathing places, land £ill operations
and of sewerage systems and disposal plants
for treatment of sewage, wastes and other
deleterious matter, ligquid, solid or gasecus,
require all such plans or specifications, or
either, to be first approved by it before
any work thereunder shall be commenced, in-
spect all such praojects during the prograess
thereof and enforce compliance with such
approved plans and specificaticns;

L. Undertake programs of rzsearch and
development for the purpcse of determining
the most efficient, sanitary and ecomomical
ways of collecting, disposing or utilizing
of solid wasts;

m. Comnstruct and gperate, on an experi-
mental basis, incinerators or other facilities
for the disposal of sclid wasts ., . .

n. Enforce the State air polliution, watsr
pollution, conservation, environmental protsection,

waste and refuse disposal laws, rules and regu-
Lations;

@. Acquire by purchase, grant, contract
or condemnation, title to real property, for the
purpose of demeonstrating new methods and tech-
niques for the collection or dispesal of solid
waste;

L

p. Pumchase, opnerate and maintain, pursuant
to the provisions of this act, any facility,
site, laboratory, equipment or machinery necessary
to the performance of its duties pursuant ©o
this act;
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g. Contract with any other public agency
or corporation incorporatad under the laws of
this or any other state for the performance of
any function under this act;

r. With the approval o¢f the Governor,
cooperate with, apply for, recsive and expend
funds from, the Federal Government, the State
Government, Or any county or municipal govern- -
ment or from any public or private sources for

any of the objects of this act . . . . 2/ T

DEP is designated as being within the Executive Department

of New Jersey state government and is responsible to the

3/
New Jersey legislature and Governor.  The administrator

and head of IEP i3 the Commissioner of Environmental

4/

Protection (Commissioner}. DEP is organized intce five
operating "Divisions,” which in turn each contain several

"Offices." DEP's Division of Marine Services, for example,

embraces the Office of Coastal Zone Management, the 0fiice

of Wetlands Management, and the 0ffice of Riparian Lands
Management, Specific functicns and rgsponsibilities have.
been delegated to each Division. In addition, several

cther planning and administrative functions are performed )
by DEP? outside the conktext of the five operating Divisions%/

DEP's Division of Marine Services is specifically

rasponsible for the davelopment and implementation of the

&8/
Vew Jersey Coastal Management Program which was initiated
: 1/
pursuant to the federal Ccastal Zone Management Act.  The

Division's Qffice of Coastal Zone Management sarves as lsad

agency for that program as well as for New Jersey's Coastal
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Area Facility Review Act (CAFRA) permit program. Further-
more, the Divisieon's Cffices of Wetlands Management and

Riparian Lands Management administer the Wetlands permit

program and waterfront development and riparian real o

estate permit program, respectively. This Division alsos
regqulates watsr activities such as clamming, skin diving
8/

- and vessel anchoring.

DEP's Division of Water Resources is responsible
for watar quality planning énd maintenance and for f£lood
plain management. The Division also has regulatory authority
over the building or alteration of structures within stream

areas and over development and land use in desi¢gnated flood-

ways. -Finally, the Division of Water Rasourﬁéé is ;lso
responsible for supervising the development of a Water
Supply Mastar Plan which is %o assess short and long-term
water needs, evaluate altsarnative answers o thése needs,
and provide a framework for future planning and management

3/
of New Jersey's water supplies.”

The Division of Environmental Quality within DEP
is responsible for air gquality planning and monitoring.
This Division is the designated agency for administration
of the federal Clean Air Act in New Jersey. The Division is
also responsible for the State's rddiation, noise and

10/
pesticide control programs.

The Division of Parks and Forestry manages New

Jersey's parks. The Division is alsc responsible for
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acquiring, operating and wmaintaining historic sites. Tha
Division's Office of Historic Preservation maintains the

State Registsr of Historic Places and rascommends to the

Commissioner state nominations to the National Reglster of

L1/
Historic Places.

DEP's Division @f Fish, Game and Shellfisherias
is responsikle for managing New Jersey's fish and wildlife-
resources. As part of its management responsibilities,
the Division ceonducts research and educational programs.

The Division also enforces stats £ish and game laws and
12/

maintains fish and wildlifz management arsas.
Naw Jarsey's Green Ac¢rass & Recrsation Program is
also administeraed by DEP. In this ragard, DEP basically

determines where and how state funds should be spent for

park and open space acquisition, development and maintenancs.

Recreation planning is also the reasponsibility of the Green
Acress staff, and is guided by the New Jersey Compreshensive
Qutdoor Recresation Plan.éé/ A more extensive discussion of
the Green Acras Program appears in a2 subsequent secticn of
this chaptsar.

The Solid Waste Administration (SWA) of DEP is
responsible for the develcoment of a statswide plan to

maximize resource rescovery and minimize the adverse environ-

mental impacts of solid waste. SWA has divided the State

into 22 districhs (21 countizss and the Backensack Meadowlands
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Development Ccmmission District) which are each responsible
for developing a lO-yezar plan to meet the solid waste needs
of each municipality within their boundaries. 5SWA is re-
sponsible for coordinating the district planning through
the development of a statewidé plan and the provision of
planning guidelines.éé/

Finally, DEP also has a Department Administration
Section which is responsible for such elements as personnel,
capital improvements and fiscal operations. The Qffice of
the Commissioner also performs several administrative func-

13/
tions.

NEW JERSEY COASTAL PROGRAMS

- Coasgtal Area Facility Review Act (CAFRA)
N. J. STAT. ANN. § 13:19~1 et sag.

L. Introduction - The Faderal Ceoastal
Zone Management Act of 1872
16 U.5.C.A. §§ 1431 =t seq.
This federal legislation provided the impetus for
New Jersey, as well as the other thirty-thrse eligible
coastal states, ko design and implement a coastal zone
management program. Thus, a brief summary of the faderal
legislation will be presented as an introduction to the dis-

cussicn of the CAFRA program.

In 1372, Congress passed the federal Coastal Zone
16/
Management Act (CIMA), Commentators have raferrsd to this

legislation as "the mest important indirect program for



coastal land management.” = The CZMA states that "[t]hare
is a2 national interest in the effective management, bene-

ficial use, protection and development of the coastal™ Zone, ™

— - —but maintains that the key to achiaving these goals "is to

—

-y

encourage the states to exercise their full FULHSTITY over
" the lands and waters in the ccastal zone by assisting the
states, in cooperation with federal and local governments
and other vitally affected interests, in developing land
and wataer use programs for the coastal zcne."éﬁ/
The CZMA provides two major incentives for state
- participation. First, significant amounts of faederal funds
are made available to the states for development and admin-
istration of coastal management programs,ég/fc: coastal
énerqy impact progzram assistance,gg/and for acguisition of
"astuarine sanctuaries," public beaches, or other public
coastal areas.giz Second, the CZMA provides a pofentially'
effective means for gaining leverage over certain faderal
decisicns affecting 2 state's ceoastal zone. Those means
ars several CIMA provisions, pertaining to federal activities,
licenses and permits (including those affecting the outar
continental shelf), and assistance, that require consistency
with approved stats programs.gg/ Potentizlly, these "con-
sistency clauses" could give participating states "unprace-

dented capacity to influence significant federal decisions
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in the state's coastal zone"; however, the federal govern-
23/
ment has retainad certain overriding powers.

The CZMA gives to each participating state a wide
degree of latitude in designing its coastal management
program. The states may choose from any one or combination

of the following allocations ¢of land and water regulatory

powars between state and local governments:

(B) State establishment of criteria and
standards for local implementation, subject
to administrative review and enforcsment of
compliance;

(B) Direct state land and water use
planning and raegulation; or

(C) State administrative review for
consistency with the management program of
all development plans, projects, or land and
water use ragulations, including exceptions
and variances thereto, proposed by any state
or local authority or private developer, with
power to approve or disapprowve after public
notice and an opportunity for hearings. 24/

For example, the California coastal program uses mainly
techniques (A) and (C) and snables local governments to
baecome the major participants in California's cocastal
managemant prccess.gé/ The New Jersey approach, on the other
hand, corresponds o management tachnique (B)%ﬁf The CIMA
requires that state management programs include the Zollowing
elements: (L} coastal zone boundaries, (2) permissible land
and water uses, (3) areas of particular concern, (4) means

of proposed state control over land and water uses, including

8
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relavant statutory and constitutional orovisions as well
as judicial decisions, (5) use priority guidelines, (8)
provosed organizational structurs of the management program,
including the interrelationships of local, regicnal, stata
and interstate agencies, (7) a definiticn of the term
"beach” and a planning process for the protection of beaches
and other publicg co;stal aﬁaas, (8) a planning progess for
energy facilities, and (9) a planning process for assessing,
studying and controlling ercsion.EZ/ Although federal ragu-
lations provide some criteria for sach ¢f these areas, the
specific delineations, policies, and procedures ars left
Lo the states.zg/

2. The CAFRA Program

The New Jerssy Coastal Arsa Facility Review Act
became law in L373. The Law charges DEP with the responsi-
bility of preparing comprehensive programs and policies o
grotect the environment of New Jersey's coastal area.gg/

The CAFRA arsa covers 1,376 square miles, encom-
passing 13% of the stata's land and more than 75% of its
waters.gg/ The statutory area extends from Raritan Bay and
Sandy Hock at the northern end, south to Cape May and then
aorth and west along the Delaware sstuary to the Delaware
Memorial Bridge. It ranges in width from a £fsw thousand

feet o 24 miles. The CAFRA boundarises extend to the thrae-

mile tarritorial limit along the Atlantic coast, to the
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New York boundary in Raritan Bay and to the Delaware
boundary in Celaware Bay.éé/zt.should be noted, however,
that the CAFRA permit process does not apply in any coastal
arsza that is also requlated under the Wetlands Act. A
'diséu;sion of the Wetlands Act appears in the next secticn—‘;

32/
of this chaptar.

The CAFRA area encompasses ocean and bay beaches,
wetlands,'pine forests, the intarcoastal waterway, and
prime agricultural land. It also includes old, established
residential communities, newly developing suburbs, and the
principal ocean-orianted resort and recreaticn communities
of the state. Portions of the Pinelands that lie in
Atlantic, Ocean and Burlington Counties £all within the
CAFRA boundary. The legislative findings in CAFRA declared
that the coastal area

should be dedicated to those kinds of land

uses which promote the public health, safety

and welfare, protact public and private

proparty, and arsa resasonably consistent and

compatible with the natural laws governing

(its] physical, chemical and bioleogical

environment . . . . 33/

The legislation alse recognizes, however, "the

legitimate economic aspirations of the inhabitants of the

coastal area," and states that compatible land uses should

ba developed

in order to improve the overall sconomic gosi-
tion of the inhahitants of that area within
the framewcrk of a comprehensive environmental
design strategy which praserves the most eco-
logically sensitive and fragile area from
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inappropriats development and provides adegquate

environmental safeguards £or the construction

ef any facilities in the coastal axea. 34/
Thus, CAFRA serves as both environmental protaction and
economic development legislation and requirss a balancsed ap-
proach to land use control. This feature has led CAFRA to
be termed "one of the unigue instruments administered by

35/
an environmental protection agency in this country.” -

CAFRA regquirss ths acquisition of a permit from
DEP as a prerecuisite to construction of any "facility"

36/
in the statutory coastal arsa. The statutory definition

o
of facility includes any facilities designed or utilized
for the following purposes: (1) electric power generation,-
including oil, gas, cocal fired or nuclear facilities; (2)
food and food by-products groductioﬁ: (3) incineratnien
wastes; (4) paper preduction; (3) agri-chemical production;
{6) mineral products, chemical processés, metallurgical
processes and inorganic salt and salt manufacture; (7)
marine terminals and carge handling facilities and storage
facilities; and (8) public facilitiss and housing, includ-
ing nousing developments of 25 or more dwelling unitcs,
roads and airports, parking facilities with 300 or more
spac9557§astewater treatment facilities and sanitary land-
fills. The statute states that the permit application
must include an environmental impact statement (EIS) and

38/
such cother ianformation as the DEP may srescrike. The
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statute specifically requires that the EIS include an
inventory of existing environmental conditions, a project
description, a list of all required licenses, permits or
other approvals, an assessment of environmental impact,-

a list of adverse environmental impacts that cannot be -
avoided, the steps to be taken to minimize adverse environ-
mental impacts, altermatives to the project (or portions
thereof) with reasons for their acceptability or non-
acceptability, and a list of any published information
ragarding the project, or the project site and surrounding -
reqion.ég/ '

The application process usually begins with an
optional pre=-application confarenqé.ig/ These conferencss
wers deviséd by DEP in order to frankly discuss the strengths
and weaknesses of proposed projects and possible revisions
er alterations which could increase the likelihood of project
approval.ié/ The next step would be submission of the actual
CAFRA permit application. The application must include
twenty copias of the EIS, wihilch are distributed to other
appropriate state and local agencies for review and ccmment%g/

Next, DEP staff prepares a'written preliminary
analysis of the application in corder to provide the applicant
and the public with an initial appraisal of the applicatioen.

Although this preliminary analysis is not reguired by

CAFRA, it helps to avoid scome disputes by applicants and
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- the public and provides an opportunity £for consideration
‘ . 43/
of DEP views prior te the public hearing.

Fourth, the Commissioner of DEP holds a public
' 44/
hearing en each CAFRA application. The hearing provides

-
i a forum for public scrutiny of hoth the devalopment propesal
o and the likely DEP decision well in advance of the formal
L " Getermination. The hearing and comment stimulated by it

bring additicnal information to DEP which can be congidared
pefore making a f£final decision. Turthermora, the devsloper
. may modify the application at any time before the final

P decision, on the bkasis of the preliminary analvsis and

k public reaction.ié/_Finally, all of the information received
during the process is reviewed by DEP staff and the Com-~

missioner decides to approve, cenditionally approve, or
46/
deny -the application.”

CAFRA statas that a permit shall he issued only

if DEP finds that the proposed facility:

oy

a. Conforms with 211 applicabls air,
water and radiation emission and sfflusnt
standards and all applicable water quality
criteria and air quality standards.

[_“"“‘.

- b. Prevents air emissions and watsr
effluents in excess of the existing dilutioen,
assimilative, and recovery capacities of the
air and water environments at the sits and
within the surrounding rsgion.

™

e

¢. Provides for the nandling and disposal
Qf ligter, trzsh, and refuse in such manner
as to minimize adverse snvircnmental effacts
and the threat to ths public health, safety
and welfare,

[[1]
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d. Would result in minimal feasible
impairment of the regenerative capacity of
water aguifers or other ground or surface
water supplies.

e. Would cause minimal feasible inter-
fersnce with the natural functioning ¢f plant, e
animal, fish, and human life processas at the
site and within the surroupnding region. - S

£. Is locatad or constructed so as to
neither endanger human life or property nor
otherwise impair the public health, safety
anéd welfare.

g. Would result in minimal practicable
degradation of unigque or irreplaceable land
types, historical or archeclogical areas, and
existing scenic and aesthetic attributes at
the site and within the surrounding region. 47/

The CATRA permit decision may be appealed adminis-
43/ .
tratively <o the Coastal Area Review Board. This Board is

composed of the Commissioner of Environmental Brotection,

and the Commissioners of Community Af£fairs and Labor and
. 43/
Industry. The Board may modify any CAFRA permit granted,

grant a permit that had hesn denied, or confirm the grant
C 80/
of a permit.”  While the matter is befors the Board, in-

formal conferences and negotiations may be held between
DEP, the developer, and cther dissatisfied persons in an
attempt to resolve ccnflicts.gé/ If the pcst decision
administrative process does not satisfy all parties, the

CAFRA determination may be appealed to the courts.

In Toms River Associates v. Department of
32/

Environmental Protection, CAFRA was c¢onstitutionally
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attacked on the bases of delegation of zoning authority,
special legislation, and taking without compensation. In
additicn, the CAFRA decision in that case was attacked

as not supportad by the factual racord and as an arbitrary

exercise of discretion. The court reijected all of these .

‘arguments and upheld CAFRA and the subisct permit decision

53/
in all respects. -

B. Wétlan&s‘&ct_gﬁ 1970
N. J. STAT, anN. § L3:9a~l st seg,

The New Jefsey Wetlands Act was signed into law
on November 5, 1970. In that legislation, the state legis-
lature declared that the Wetlands ar=a

protects the land from the force of the sea,

mcederatas cur waather, providss a home Zcr

waterfowl and for two=-thirds of all cur £ish

and shellfish, and assists in absorbing sewage

discharge by the rivers of the land., . ., . 34/
Thus, the legislature found that it was "necassary to preserve
the ecological balance of [the] arsa and prevent its further
dastrucﬁiQn,“ and designated DEP as tge ragulatory agency
respcnsible_fcr achieving that qoal.éa/ DEP was dirscted to
inventory and map all wetlands within the state.

The Act contains a definition of "coastal wetlands,géf
and DEP has designated the ragulated areas by county and
has racorded wetlands maps in each affected county as regquirasd
by statute. The Wetlands sncompass approximatsly 242,300

acres —— about 300 squars miles. The Wetlands ars not con-

tiguous; theyv lie within 1l of New Jersey's 21 countiess

[ Evp——r—,
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and within the boundariss of more than 100 of the state's
57/

576 municipalities. Several scattered Wetlands areas
lie within the Pinelands. It should be noted that the land
subject to the jurisdiction of the Hackensack Meadowlands

Development District is specifically sxcluded from Wetlands

regulation.

The Act prohibits the conduct of any "regulated

58/
activity " without a permit issued by DEP.”  Regulated

activities include, but are not limited to:

draining, dresdging, excavation or removal of

soil, mud, sand, gravel, aggregate of any kind

or depositing or dumping therein any rubbish

or similar material or discharging therein

ligquid wastes, either diractly or otherwiss,

and the eresction of structures, drivings of ‘
pilings, or placings of obstructions, whether

or not changing the tidal ebb and flow. 33/

The dumping of solid wastes, the discharging of sewage and

the sﬁorage ¢r application of pesticides arz absolutely pro-
aQ/

hibited by DEP's Wetlands Regulations.  The regulations

divide the remaining regulated activities into two categories,
61/

Type A and Type B. Type A permits are required for rela-

tively mincor praojects such as catwalks, bulkheading and main-
tenance ¢f existing utilities, and involve an abbreviated
review procedure. For larger projects such as erecting
structures, filling, or excavating, a more intensive review
is required under the Type B permit procedure.ég/

As in the case of CAFRA applications, Wetlands

permit applicants are encouraged te arrange a pre-application
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conference with DEP staff to discuss their project and
potantial arsas of conflict. Applications for either type.

of permit must include a completed DEP Construction Permit
63/
Application,  a completed Wetlands Permit Applicaticon
64/

- Forom, a permit fee, evidence of-applicaticn for all

required riparian grants, licenses, or permits, & map
showing the location of the proposed activity, including

filling, excavation and structurs sites, and a list of

-85/
names and addrssses of owners of adjacent lots.” In

addition, Type B permit appiicgtéons must include a detailed
anvironmental impact statament.ig/ This EIS must describe
the project and iks impact in comsiderable detail, including
the project's effect upon the site itself and upon other
areas in the vicinity, with particular refarence to the
protection, preservation and enhancement of the natural
environment and the preservation of the ecological balancé
of the Wetlands. The EIS must also stats r2asons why any
structures involved cannot he locatad on lands other than
Wetlands, the temporary and permanent physical changes
which will take place pursuant to the proposed activity,
alternatives to the proposed activity which would reducs
environmental damage, and the measures to be taken duriag
and after completion of the proposed activity to reducs
detrimental eﬁfects.éz/

Both Type A and Type B permits are reviewed by

the staff of the DEP's Qfficzs of Wetlands Management.
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Public hearings on Wetlands permit applications are not
mandatory, but may be held if the staff determines that

a hearing would be in the public interest in a particular
68/
case. . Permits are to be issued only if it is found

that the propesed project:

Requirss watar access or is water oriented

as a central purpose of the basic function
of the activity.

Has no prudent .or feasible alternative on a
non-Wetland Site.

Will result in minimum feasible alteration or
impairment of natural tidal circulation.

Will result in minimum feasible altaration
or impairment of the natural contouy or the
natural vegetation of the wetlands. 63/

The extent of inquiry under a Type B permit review is more
extensive than that for a Type A permit. In the case of

& Type B review, the requlations raquire caonsideration of

the following factors:

The degrese to which the proposed activity serves
the public need and interest and the free public
access to beaches and navigable waters.

The degree to which marine and/or land txafii
generated by the proposed- activity will give
rise to traffic flow and safety problems.

The degres to which any aspect of the food chain
or plant, animal, fish or human life processes
are affected adversaly within or beyond the
activity area.

The degree to which £illing and excavation
activitias can be minimized,

The degree tg which £illing and excavation creates
stagnant water conditions, fish entrapments and

P
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flood controcl or preservation of land for

a park or recresational area, but rather to
preserve the land for scological reasons in

its natural environment without change, the
consideration of reasonablansss of the exercise
of the police power must be redetermined. The
issue then prasented is a determination of '
which interest shall prevail, the public in-
terest in stopping the despcilation of natural
resources or the right of an individual to - 7
use his property as he wishes. The focus

of the reason f£or that specific governmental
action changes the concept of lagislatieon for
the public good to legislation to prevent public
harm, which prasvention must then be weighed
against the ownar's undiminished right to use
nis property. 78/

The court then concluded that the owner's desire to permit
the original statz of his lané to "give way to a pile of
dredge scoil” was not a reasonable use that should be axemptead
£rom Wetlands regulaticn.zz/

Judicial acceptance of the Wetlands Act was also

78/
demonstrated in Sands Point Barbor, Inc. v. Sullivan.

In that casa, a landowner challenged the Agt itself and

DEP's designation of ragulatsd Wetlands on egqual protaction
grounds as well as on a theory of taking without just com—
pensation. The court upheld the Act as well as the admin-

istrative crder, however, holding that

(zlegulation of the use of marshes and wetlands
having environmental and ecgological importance
te the continued existence of specias of wild~
life and to mankind is a valid exercises of
governmental power. 73/

C. -Waterfront Devalopment (Riparian Permits)
N.J. 3tat. Ann, §iL:3-1 2t seg.

Riparian lands, defined as lLands now or formerly
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deposit sumps.

The degree to which the proposad activity
controls ercosion.

The degree to which the proposed activity

provides facilities for the proper handling

of ligter, trash, refuse and san;tary and
industrial wastes. e -

The degree to which the proposed activity -
alters natural water flow or watsar temperzature.

The degres to which irreplaceable land types
will be destroyed.

The degree to which the natural, secenic and -
aesthetic values at the proposed activity
site can be.ratained.

The degree to which the proposed activity
ecologically enhances the estuarina environment.

The degree of danger afising from hur*mcanes,

- £loods or other detarminable and periodically

recurring natural hazards. 70/

Applications may be denied if DEP finds that the
proposed activity violates or tends to violate the purposes
and intent of the Wetlands Act or Regulations. Alternatively,
an application may be approved with such conditions impesed
upon 1t as are deemed necessary to safaguard the Wetlands

Y/
anvironment.

If a permit application is denied, an applicant
may revise the project and resubmit the application. The
Act further provides that an applicant who is denied a per-
mit may, within 90 days of the denial, file a complaint in

New Jersey Superior Court "to determine whether (the decision!
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so restricts or otherwise affects the use of his property
as to deprive him of the practical use thereof and is
therefore an unreasconable exercise of the police power
becauge the [decisicon] constitutss the aguivalent of a
taking without compensation.“zg/

In a 1978 case, American Dredging Co. v.

13/
Department ¢of Environmental Protaction, the landowner

challenged DEP's denial of a permit to deposit dredge soil

on his 80-acre tract. The owner submitted evidence ragarding
the reduced value of his land causaed by Wetlands requlation
and argued that the regulation constituted a taking with-

out payment of just compensation. The court raplled,

however, that

(mlera diminution in econcmic value caused
by the governmental restriction on the free

use of land has not mandatad a detarmination —_—

of taking as an excessive use of the police
power. 74/ '

* * * .

Additionally, the lowering of value of the
wetlands, as testified to by plaintiiff's
expert, by reason of the Wetlands designa-
tion is not a depreciation of the use of the
land in its natural state but of what the

land could be worth if it could be filled. 75/

In commenting on the Act in general, the court noted that

(t]he thrust of the Wetlands Act is the preven-
ticn of harm to the public, not the enhancement
or improvement of a governmental activity or
purpose . . . . Whers the effact ¢f the govarn-
mental prohibition against use is not in the
furtherance of a governmental activity, such as



- 228 -

flowed by tidal waters, are owned by the State of New
Jersey.gg/ A few areas within the Pinelands contain
riparian lands., Thus, the first step for any individual
or municipality wishing to develop or improve such lands

in any way is to buy or lease the land from the state.

Any purchase or lease of the tidelands must be approved

8L/ o

by the Natural Resource Council.”  Although part of DEP,

the Council is an autonomous citizen body consisting of
twelve citizens appointed by the Governor with the advice

and consent of the MNew Jersey Senate.gg/ DEP may make
racommendations to the Council based upon its general Coastal

83/
Resource and Development Policies., If the Council's deci-

sion on the sale or lease of riparian lands is inconsistent
with DEP coastal policies, the Commissioner of DEP can
block the action by refusing to sign the minutes of the

84/
Council meeting at which the decision was made.”  Although

the statute provides rscourse for persons aggrievid by the
original designation of property as state-cwned,g;é/the
State apparently has absolute discretion in deteimining
whethex or not to sell or lease riparian lands.g;é/

After having received a grant or lease from the
Natural Resource Council, the potential developer must obtain

a Waterfront Development Permit from DEP before any project
85/

may begin. The statute imposes this requirement ugon

any project
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in the naturs of individual improvement o
development or as a2 part of a general plan
which involves the construction or alteraticn
of a dock, whaxf, pisr, bulkhead, bridge, pipe
line, cable, or any other similar or dissimilar
water-front development. 86/

Permit applications must include completed standard forms
87/ - . ) _ _
provided by DEP,  a certified legal document evidencing the

applicant's right to use or cccupy the riparian land, devel-

opment plans and a location map, a cost estimate, an environ-

mental questionnaire or eavironmental impact statement, the

I

permit fee, and evidence that application or notige ©

application has heen made to the Army Corps of Engineers

and to all required local agencies.

The permit application review process is similar
_ 88/ ‘
to the process under the Wetlands Act.  DEP's decision will

be based upon the policies of its c¢oastal program. DEP may

approve, condition, or deny Waterfront Development Permit
89/

Applications.”  Final DEP decisions may be appealed to the

courts.

90/
In RKupper v. Bureau of Navigation,  &the court

raviewad the appeal of an owner of a riparian grant whose
application for a Waterfront Development Permit had been
denied by DEP. The proposad project was the construction

of a bulkhead that would connect two existing bulkheads in

a substantially developed residential axea. The court

exprassed approval of DEP's efforts ¢0 praserve ecological

balance, but stated that it was equally svmpathetic to the
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rights of individual property owners who were being

deprived of economic use of their land. The court also

noted that the trizl evidencse suggested that the grant

of a riparian permit would lead to only a minimal effect
- on the immediate envircnment.gi/

D. Qther Agencieg Involved In Coastal Programs

Various other agencies of New Jersey government
interact with DEP in the administration of coastal managa-
ment programs. First, the varicus Divisions of DEP involved
with coastal management will attempt to take actions that
are consistent with one another and with common coastal
managgment policias teo the maximum extent possible., Al-

though this consistency is not required by CAFRA or any
other legislation, it is dasirable to snsure that decisicons
by the various Divisions of DEP axe coordinated and predict-~
-abla.gZ/

DE? will work closely with other state agencies
as wall. The Department of Energyv (DOE), for example, must
be consulted before any decision is made regarding energy
in the state. Thus, DOE must be given an opportunity to
comment upon any coastél program permit application pending
be fore D'E‘.P.gi'/ DEP and DOE have entered intc a Memorandum

of Understanding in which they agree to work together on

plans, policies and guidelines regarding energy facility
94/

siting and the coordinatiocn ¢f coastal permit applicaticns.
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DEP is alsc exploring the possibility of a Memorandum of
Understanding with the Department of Community Affairs'
(0CA) semi-autonomous agency, the Hackensack Meadowlands
Development Commission. The agreement would formalizs
the common goals énd objectives of the two agenciss and o
outline a mechanism for resolution of specific conflicts .

35/
that might arise.

The DCA and the Department of Labor and Industry
{DLI) also participate in the review of CAFRA permit
applications. Although not reguired by law (as is the
case with DOE), this pazticipation has been part of DEP's
operating practi&e since the initiaticon of the CAFRA program

DLI'"s Cffice of Business Advocacy plays an im-
portant role during the pra-application ghase ¢f the CAFRA
permit procass in helping te guide industry to appropriate
locations. DLI's new Divisicon of Travel and Tourism, whose
goal is to promote the resort and tourism industry of the
coast, may also bacone invclved.gz/ Finally, the Departments

of Transportation and Agriculturs may play important roles

in determining the location and operaticn of transportaticn

98/
and agriculture facilities within the coastal zone.
E. Local Government Participation

Development in the coastal arsa is subject fo all
local ragulations as well as to state standards and permits.

Thus, a DEP-approved project must still raczive appragrians
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local approvals before development can begin, and a locally

approved project cannct he constructad without receipt of
99/
the appropriate DEP permit.  The New Jersey courts hava

held that DEP may properly deny a CAFRA permit-+to- locally

approved projects which ars inconsistant with CAFRA or DEP e -
- 100/
rules and regulations. Onn the other hand, the Wetlands

——— -

ragulations specifically stata that they do not supersede

any local ordinances that impose mere rastrictive standards.'£g£/ -
DEP has stated that it would seek Lo increase -

state~local understanding and minimize conflict by sharing -

the data generataed hy the ccastél management program and 102/“ “

by sharing information on individual project applications.
In addition to sharing documents, DEP has convened and -
attended meetings in many localities to educaig'aﬁdméiiéit B
comment upen the coastal program. Coastal county and muni-

cipal groups are included on the Qf£fics of Coastal 2one

Management's mailing list and receive much relevant informa- -
103/
tion regarding CAFRA. }

DE? nas workad closely with the mayoers, planning
boards and eavironmental commissions of those municipalities
in which CAFRA permit zpplications have been particularly
prominant. In 1%77, DEP contracted with the twelve coastal -
counties to provide DEP with assistance in developing the
energy facility siting element of the New Jersey Cocastal

Program. Finally, DEP further encourages a cooperative 4
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relationship by passing through funds to wany of the

coastal county planning bhoards. The counties are to com-
ment on state coastal planning documents, evaluats their
consistency with municipal plans and ordinances and com-

104/
ment on specific coastal permit applicaticns.

QTHER NEW JERSEY PERMIT PROGRAMS T )

Although not as comprshensive in scope as the
coastal programs, several other New Jersey permit programs

degarve brief mention.

A. Water znd Sewerage Programs

1. Sewerage Certification in "Critical Ar=sas”
N.J. Stat. Ann. §38:11-43 et s=aqg.

In 1966, the New Jersey legislatuxrs ordered DEP

(at that time, the predecessor Department of Health) "to
study the various geographical areas of the State [and]
determine whether any such areas should be restricted as

to the tywpes of sewerage facilities which may thereaftsr
C 105/
be constructed in such arsas.” In conducting the study,

considaration was to be given teo such factors as soil

conditions, ground water table leavels, population densities,
106/
and projected growth trends. If the study indicated

that restriction or regulation of sewerage facilities was

@ssential te the public health and well-being of an area's

inhabitants, that area was %o be designatad a "gritical
107/
area for sewerage purpose.”
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In 1972, DEP designated as critical areas por-
tions of Monmouth, Ocean, Atlantic¢ and Cape May Counties
and those parts of Burlington County adjacent to the
Mullica River and its tributaries, lying between any tidal -
waterway and 10 feet ahove sea level.égﬁ/ A 760-square B
mile arxea of the Pinelands falls within the "critical

109/

araa" definition. Thus, no building permits may be
isgsued in such areas until DEP has certified the seweraée
facilities for the propesed unit. DEP's water quality
standards, adoptad pursuant to the New Jersey Water Pol- .
lution Control Actélg/will provide the basis upon which
projects ars approved or disapproved. ' J

~-DER will not review an application until the - ]
appropriate local board cf health has indicated that they
would grant building permit approval.y:'l'/ The applicant- E
developer must submit to DEP a plan of the proposed realty
improvement, results of subseoil and groundwatar tests, -
descriptions of the proposad sewerage facility and water
supply systam and the expected rate of construction. If
the proposad devalopment complies with DEP's water quality

standaxds, it will be permitted.

In the recent case of VNew Jersey Builder's —
112/

Agssociation v. Department of Environmental Protaection,

the Superior Court of New Jerseay considered the designation
Qf the Central Pine Barrens as a critical area and the

water quality standards that had been applied to that area.
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The court upheld the regulations, finding that they

reflected existing water quality values and were supported
113/

by adequate data. The court alsc affirmed the designa-

tion of the Pine Barrens as a critical arsa:

The statutory permissible critical aresa desig- .
nation under attack, which seeks to protect

the water quality and the surrounding eco-system
in the €entral Pine Barrens, will prevent harm

%0 the water and the environment. Hesnce, it
constitutes a valid exercise of police power.
114/

2. -4 £4 i Mara Loy ot

N.J. Stat. ann. §58:11-25.1 et seaq.
This legislation prohibits the grant of£f a subdivi-
sion approval by any municipality or other authority until

DEP certifies the water supply and sewerage facilities for

the project. The statute only applies, howavar, to projects

involving 50 or more realty improvements (or less than 30
whers the subdivisicn extends into an adjcining municipality
or municipalities and will cover 30 or more realtf improva-
ments in the aggregatz). Realty improvement is defined as

a dwelling unit not served by an approved water supply or

Lls/
sewerage facility.

DEP will not consider applications until the local

board of health has indicated that it will grant subdivision
116/

approval. Applicants must submit e DEP a plan of the

'progcsed improvements, results of subsoil and groundwatar

tests, a descriptiocn of the proposed water syvstem, the

expectad rats of constructicn and an estimated date of
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availability of public water and sewers. If the proposal
complias with applicable State standarxds, it will be

allowed by DEZ,

3. Approval of Water Diversicn

This legislation requires the approval of plans
involving the diversion of water f£from any source for the N
purpose of establishing a new or additional water supply
for "the inhabitants ¢f any municipal corporation or other
ci?il division of the state.“ééZ/ The law applies to all
water souxces, be thay surface, subsurface, well or per-

118/
colating water.

Water diversion plans must be approved by the
Water Policy and Supply Council (WPSC) which is part of
DEP’'s Division of Water Rescurcas.éég/ WPSC members ars
appointed by the Governor, with the advice and consent of ~ 7~ 7
the state Senate, for four year terms. WPSC consists of
1l members, at least one of whom must ke a farmer who
derives at least cne-half of his income from the production ~
of crops and livestock in New Jersey.ézg/ Any WPSC member
may be removed by the Gowvernor for cause, upon notice and -
opportunity to be heard. Vacancies in WPSC are f£illsd by
the Governor, with the igiice and consent of the Senate,

for the unexpired term. ALl actions of WPSC are sub-

122/
ject to the approval of the Commissioner of DEP.
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Applications for approval must show the scurces
of the propeosed supply and must be accompanied by maps
showing the sites and areas of the proposed reservoirs,

a plan of thes other works proposed tc be constructed, the
profiles of agueduct lines and the flow lines of the water
when impounded.“£g§/ The applicant should also include
maps, plans and surveys and abstracts of raports reléiing
to them which demonstrate the need for a particular source

¢f supply. The application should also be accompanied by

a plan for protecting the new supply and watershed from
contamination or a plan for filtering the new supply.
Finally, the applicant must submit evidence regarding the

character and purity of the water supply proposed to be
124/
acgquired.

WPSC must give public notice of and hecld a public
hearing on all diversion applications. Objsctions to the

application may be filed with WPSC at any time before the
125/
hearing. At the hearing, WPSC must present 2ll argu-

ments in support of and in opposition to the proposed

project. WPSC must determine

whether the plans proposed are justified by
public necessity, whether they provide for the
proper and safe construction ¢f all works con-
nected therewith, whether they provide for the
proper protection ¢f the supply and the water-
shed from contamination or provide for the
proper filtration of such additicnal supply.
whether the reduction ¢of the dry-secason flow
of any stream will be caused tec an amount
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likely to produce insanitary conditions or

octherwise unduly injurs public or private

interests, and whether the plans are just

and equitable to the other municipalities

and civil divisions of the state affected

thereby and to the inhabitants therxecf,

particular consideration being given to

their present and future necassities for

sources of water supply. 126/ -

A decision on the application must be made within 60 days
of the hearing “and with all convenient speed."égz/ WPSC
may approve the applicaticn as submitted or with such
medificaticons and subject to such conditions as it may

deem necessary. Alternatively, WPSC may raiect the applica-~

tion entirely, but the statuts requires

A reasonahle sffort to meet the needs of the
applicant, with due regard to the actual cor
prospective needs and intersasts of all other
municipal c¢orporations and civil divisions
¢f the state . . . and the inhabitants there-

of, 128/
4. Safe Drinking Water Act

N.T. Stat. Ann. §58:L22-1 at seaqg.

In 1877, the New Jersey legislature passed the
"Safe Drinking Water Act." That legislation delegatad to
DE? primary responsibility for snforgcement of the Federal
Safe Drinking Water Ack. Furthermore, the Act authorized
DEP "to promulgate and enforce regulations to purify dzinking
water by filtration or such other treatment methed as it
may require, prior to the distribution of said drinking

129/
water ko the public.™
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The Act specifically dirscted DEP to establish
and maintain a program for the approval of plans and

specifications for the design of new or substantially
130/
modifiad public watar systems, The program:

{a) requires all such plans and specifications, -
or either, to be first approved by the depart- —
ment bafore any work thereunder shall be com~
menced and (b) assures that all such projects,
upon completion, will comply with any rules

and regulations of the department concerning
theilr construction; will be capable ¢f compliance
with the State primary drinking water regula-
tions cr such requirements of the State secondary
drinking water rsgulations as the commissioner
deems applicable, and will deliver water with
sufficient volume and prassure to the usars

of such systems. 131/

Thus, no public water supply system may be constructed in
the Stats 0f New Jersey withouit the approval of DER.

-

B. Soil Erpsion and Sediment Control aAct
N.J. Stat. Apn. §4:24~40 et seqg.

The New Jersey Scil Erosicon and Sediment Contral
ARct became law in 1376, The legislative findings in that

Act declared that

sediment is a source of pollution and that soil
erosion <continues to he a serioug problem through-
out the State, and that rapid shifts in land use
from agricultural and rural to nonagricultural
and urbanizing uses, construction of housing,
industrial and commercial developments, and other
land disturbing activities have accelerated the
process of soll arosion and sediment deposition
resulting in pollution of the waters of the

State and damage to domestic, agricultural, in-
dustrial, recreational, fish and wildlife, and
other resource uses. 132/

The Act is administered by the State Soil Conservation

Committee, which includes hoth the Commissioner of DEP-and
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33/

the Commissioner of the Department of Agriculture,

134/
and by local soll conservation districts.

The purpose of this law is to control erosion
and sediment during the construction phase of development.
The Act requires municipalities to condition their ;pé;oval
of any development "project™ upen certificatién by the
appropriate local soil conservation district of a pian
for solil erosion and sediment cantrol.égé/ However, muni-
cipalitias which adopt local ordinances that conform to
the soil ercosion and sediment standards promuigatad by
the State Soil Conservation Committee, énd obtain Committae
approval of those ordinances, are exempt frcm the certi-
fication requirements of the Act. Project is defined as -
*the disturbance of mors than 5,000 sguare fset of the
surface area of land for the accommodation of construction”
for which the State Uniform Construction Code would reqguire
a building pezmit.kééz Single-family dwelling units ars not
deemed to be projects,.hcwever, unless thay ars part ¢f a

proposed subdivision, site plan, conditional use, zoning

variance, plannad development, or part of a project invelving

137/
two or more single family dwellings.

Local soil conservation districts must grant or
deny plan certificaticon within 30 days. Failure of a
digtrict to grant or deny certification within this period

- 138/
constitutes c¢ertification. The Act directs local

3
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districts to approve plans that comply with state standards

139/
promulgated by the State Scil Conservation Committee.

Alternatively, depending upon the circumstances, the local

district may certify the plan subiect to certain conditions

140/
or deny certification altogether,

GREEN ACRES LAND ACQUISITION PROGRAM

New Jersey's Green Acres Program began in 1961

with the passage of the Green Acres Land Acguisition Act
141/

of l9s61l. Pursuant to that legislation, the New Jarsay

voters approved a $60 million Green Acras bond issues on
142/

November 7, 1961. Thus, New Jersey became the second

state in the nation to launch a large-scale spen spacs

- land agquisition program financed through the sale of

143/

_bonds.

In 1971, the New Jersey voters authorized a
sacond Green Acres bond issue, this time in the amount of
$84Q million.éé&f The funds authorized by both the 1961
and 1971 programs wers used for State land acquisitions
and for State matching grants to be used by counties and
municipalities in acquiring open space.ééé/ A third Green
Acres bond issue was approved in a Statewide refarsndum
in 1974.LE§/ "Greaen Ac¢res III" diffe;ed in scope from its
pradecessors in two respects. The third bond authorization

amcunted to $200 million. In addition, Green Acres IILI

funds were to be used for the development, as well as
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147/

acguisition, of open space sites.
Qf the total $140 million authorized by the
1961 and 1971 legislation, $80 million was allccated for
land acguisition by the State and $60 millicn was marked
for State matching grants to assist counties and muni-
cipalities in acguiring open spaca.éﬁg/ The $20Q million
bond authorization of 1974 makes available $5C million
to each of the following four categorieas: State land
acquisition, local land acguisition, State recrsational
development, and local recreational,development.éég/
Grants are made to leocal units on a matching bhasis, with
Green Acyes contributing up to cne half the cost of a

159/
local project.

Recreational development program money is avail-
able for most public facilities needed for outdoor recreation
or conservation: facilities for outdocr games and sports,
boating, picnicing, camping, swimming, fishing, hunting,
bicycling, nature study, and playgrounds. In some cases
Green Acres money may be used for the rencovation of existing
facilities. Any parcel or parcels that constitute a potential
recreation or conservation site may be the subject of the
land acgquisitions program.ééi/

The legislature praovided several guidelines to

be followed by DEP in acguiring lands and making grants to

loczal units for land acguisition under the Green Acres program.
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DE? is ko

_ (a) seek to achieve a rsasonable balance

ameng all arszas of the State in consideration
of the relative adequacy of area recreation
and congervation facilities at the time and
the relative anticipataed future needs for
additional recrsation and conservation
facilities;

(b} inscfar as practicable, limit acquisition
to predominantly open and natural land to

minimize the cost of acguisition and the
subsequent expense necassary to render land
sultable for recreation and conservation
purposes;
(¢} wherever possible, select land for
acquisition which is suitabla for multiple
recreation and conservation purposes;
{d) give due consideration to co-ordination
with the plans of cother departments of State
Government with. respect %o land use or acquisi-
tien. 152/
The legislature added two additional guidelines in the 1871
Act: focus special attention on the ?rovisicn of open
. 153/
lands in the urban sectors of the State, and aveid the
cutright purchase of agricultural lands and acguiring
development rights, conservation sasements and other less-
134/
than-fee intarests in liesu thereof whenever fsasible.
A DEP Staff Assistant nas indicated several other criteria
that would be considered in the evaluation of Green Acres
projects. Projects that serve recreation and conservation
purpeses akt the same time should be especially attractive
to DEP. Furthermore, evaluators would be impressed with

projects that provide a wide varisty of recreaticnal uses.,
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It is also important that the project be easily accessible

by inexpensive or energy conserving means such as nass

transit, bicyecling, or walking. Finally, the DEP representa-

tive indicated that readiness to begin construction would

enhance the prospect of proiect approval.ééé{
The goal of the Grzen Acres pragram is "{tlhe

provision of lands for public recreation ané the consarvation

of natural resourceé.“ééé/ The New Jarsey legislature

delegated to DEP the responsibility of administering the

program and attaining this gcal. The several activities

that, when taken together, comprise the Green Acres Program,

are performed by a number of offices and divisions within

DE? and by several other State agencies as well.

. DEP's Grean Acres and Recreation Proéram is

primarily responsible for Green Acres acguisition and

developmant.ééz/ That program includes 0ffices of Local

Grants, Land Acgquisition, Tax Exemption, Legal Services,

Leases, and Recreaticn Planning.éég/ DEP's Division of

Watar Resources cpe;ates saveral reserveilir sites that were

acquired with Green Acres bond funds. The Division of

Fish, Game and Shellfisheries administers many acres of

land acguired with Green Acres funds as fish and wildlife

management areas. Finally, DEP's Division of Parks and

PForestry has been assigned several acres of Green Acres

acqguisitions which it operates and maintains as parks,
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forasts, recreation arsas, natural areas, marinas and
“1s9/
historic sites.
Other State agencies are also involvad in Green
Acres activities., The Department of Agriculture advocates
the preservaticn of agriculturs as a viable industry in
New Jersey and the role of farmlands as open space. DCA'S_
Division of State and Regional Planning has prepared or
participated in numerous planning studies that héva in=
fluenced the Grzen Acres program. The Law Divisicn in
the Department of Law and Public Safsty assists in land
acguisition activities by handling closings in negotiataed
settlements and reprasenting the State's interssts in
the Grsen Acrzas program at condempation procaedings.aég/'
The Green Acras Program can be divided into
threse sequential components for purposes of analysis:
planning, land acquisition and administration. With regard
to planning for open space acguisitions, the New Jarsey
Comprehensive Qutdoor Recrsation Plan (SCORP) is used by
DEP to measure open spacz adequacy and needs.£§£/ This
Plan addrasses the adequacy of open space for existing and
projegted demands and examines the accessibility of
recreation resources for all segments of the population.
In addition to studies regarding racreation needs and usas,

SCORP also inventories federal, stats, county, municipal

and private recrezation resources. SCORP's major pelicies
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include an emphasis on open space in urban arsas, recrsa-
tion facllity develovment, the increase of public acgess
to recreation rescources by mass transit, and the develop-
" ment of "barrier«free” racreaticn facilities.éég/
Green Acres State acquisitions are usually
proposed by the State agency that will manage the land
after acquisiticn.Léi/ The two major land administration
agencies are DEP's Divisions of Parks and Forestry and
Fish, Game and Shellfisheriss. Local Green Acxrass acguisi-
tion proposals, however, are initiated by Neﬁ Jersay
counties and municipalities.éﬁi/ All Green Acres project
proposals are channeled through the DEP Commissioner’s
Advisory Committae on Qpen Lands Conservaticn.ééé/ This
Committee is composad of the 5irectors of the five operating
Divisions of DEP, five members of the Commissioner's staff
offices, the Director of Statszs and Regicnal Planning and
the Secretary of Agriculture. The Committze is to make
recommendations and advise the DEP Commissioner on mathers
of §cquisition policy, projects and proqramming.éﬁé/ After
the Committee submits its recommendation for approval to
the Commissioner, the Commissioner may approve the project
by signing an administratiwve order authorizing land acquisi-
tion within the project area for the purposes stated in

167/
the Green Acres legislation.

After project approval, DEP staff takes over to

handle the land acguisition process. DEP's Land Acguisition



Section employs approximately 40 persons who are organized
into the following functicnal groups: appraisals, negotia-
tions, legal services, relocation assistance, accounting
and enqineering.éég/ The Green Acres Local Matching
Assistance Program is part of the Land Acquiéition Section
for organizational purposes, but functions inéepeﬁ&ently

163/
of the State program.

After project approval, affected property owners
are identified and notifisd. Next, the project property
is professionally appraised. The appraisal is reviewé&
by the Green Acres appraisal stafi. Finally, the appraisal
process culminates in the arrival at a price which is
deemed to be the fair market value of the property in

.. Lo/
question.

Meetings are *than held with the property cwner
for the purpose of negotiations. The first meeting is
for the purpose of acquainting the property owner with
the Grsen Acras program. The State's offer of purchase is
made at a second meeting and additional meetings may be
haeld depending upon whether the property owner wishes to
consider offers or make counter-offers. If an agreement
is reached, the negotiator secures a signed option or
binder agreement. If no agreement can be reached, the
Attorney General's office is requested by DEP to file a

171/
condemnation action against the owner. . Eventually,

[



~ 248 -

a closing takes place and payment is made. Fiﬁally,
172/
the land is assigned for gproject administration.

As mentioned ahove, DEP's Divisions of Parks

""" tien and conservation of natural resources.”

and Forastry and Fish, Game and Shellfisheries have been
assigned to administer most of the land acquired through
the State Green Acres Prcgram.ézz/ In the case of. local
acguisitions, the determination regarding administrative
assignment would naturally be left to the particular
local government. Lands acquired pursuant to the Graen
Acres Program are eventually to be used for "parks;
'natural and historic aresas, forests, camping, £ishing,

water reserve, wildlife, hunting, boating, recreation

centsrs, wintar sports and similar uses for public¢ recrea-
: 174/

e
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CHAPTER 10
FOOTNQTES

M.J. Stat. Ann. § 13:1D-9 (West 1979).
Id.

I¢. §§ 13:1Dp-1.

Id. § L3:lD-2, L3:1B=-2.

See the organization chart set f£orth in Appendix A
of this chaptex.

State of ¥New Jersey and Unitad States Department of
Commerce, New Jersey Coastal Management Program

165 {(August, 197/8) (nereinatter citzd as CLOASTAL
PRQGRAM] .

16 U.5.C.A. § 1451 et seq. (West 1974 & Supp. 1979).
COASTAL PROGRAM, supra note 6, at 155,
Id. at 171-172.

Id. at 172.

El

.I~d0

Id. at 173,

Id. at 173-74.

16 U.S.C.A. § 1451 et seg. (West 1974 & Supp. 1979).
The Act was extensively amended in 1976 in response
to the energy crisis. To a large extent, the amend-
ments related to an additional coastal energy impact
program compeonent. See Td. § lé36a.

E.g., Finnell, The Federal Requlatory Role in Coastal

Land Management, 1978 ABA RESEARCE J. L9, 249
(nereinafter cited as Fimmell].
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19,

2C.
21,

22.

23.
24.
25.
26.
27.

28,

29.

30.
3l.

32.
33.
34,

- 250 =~

16 U.S.C.A, § L451(a), (h) (West Supp. L979).

I&. §§ 1434, 1435. The federal law providsd more
than two-thirds of the funding used by the DEP for
¢oastal planning during 1874-1977. New Jersey
Department of Environmental Protecticn, A Coastal
Management Stretegy for New Jersey 9 (September,
1377) [herainafter cited as COASTAL MANAGEMENT
STRATEGY] .

Id. § l436a.
Id. § l461.

Id. $§ 1456(c) (1), (2): Ll456(c) (3) (A); L436(c) (3) (B):
ITse ().

Finnell, 'supra note 17, at 249 & n. 423.

16 U.S.C.A. § 1455(e) (West 1974).

Finnell, supra note 17, at 250 & n. 425.

COASTAL PROGRAM, supra nota 6, at 1é4.

16 U.S.C.A. § 1454(b) (L) =(9) (West Supp. 1579).
COASTAL MANAGEMENT STRATEGY, supra note 19, at 9.

The Office of Coastal Zone Management in the DEP's

Division of Marine Services is specifically responsi-

ble for administraticn of the CAFRA program. The
Qffice has a 3I5-member staff. Governor's Pinelands
Review Committee, Planning and Management of the
New Jersey Pinelands 64 (L972).

Eé. at 8.

New Jersey Department of Envircnmental Protection, - -
Interim Land Use and Density Guidelines for the
Coastal Area of New Jersey L (May, 1976) [(her=sin-
after citaed as LNTERIM GUIDELINES]. Sea Appendix

B for a2 map of the CAFRA area.

¥.J. Stat. Ann. § 13:19~-19 (West 1879).

N.J. Stat. Ann. § 13:19-2 (West 1979).
-



33.

38.

- 37.

38.
39.
40.
41.
42,

43.

44,

45.

45.

47.
43.

49.
50.
51.
82.
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Rivkin & Rinsey, New Jersey: Formulating an Intarim
Land Use Pgolicy, ENVIRONMENTAL COMMENT ll1 (November,
I876) .

N.J. Stat. Ann., § 13:19-3 (West 1979).

Id. § 13:19-3.

See DEP Form CP-1 in Appendix C. —
N.J. Stat. Ann. § 13:18-7 (West 1879).
N.JT.A.C. 7:7D=-2.3(b), (e} (l979).

CCASTAL PROGRAM, suprz note 6, at 1e9.

Id. Copies of the EIS are distributed to the State  —r

Departments of Community Affairs, Energy, Labor and
Industry, Transportation as well as other divisions
within DEP. In addition, the relevant county and
municipal planning boards and envirconmental com~
missions, soil conservation districts and regiocnal
planning agencies receive. copies.

Rinsey, The Coastal Develomment Reaview Process in

New Jersey: Avoiding Disputes and Resolving CONILicts,

ENVIRONMENTAL COMMENT LS (May, L277) {hereinafter
cited as REVIEW PROCESS].

The hearing is required by statute. ¥.J. Stat. Ann.
§ 13:19-9 (West 1579). : :

REVIEW PROCESS, supra noté 43, at 19,

- Id. For a detailed illustration of the CAFRA permit

review process, see Appendix D.
N.J. Stat. Ann. § 13:19-10 (West 1979).

Id. § 13:19-13.  See alsoc N.J.A.C. 7:7D=-1.1 et seq.
11979} . B

Id.
.I—dl
REVIEW PRCCESS, supra note 43, at 19.

140 W.J. Super. 135, 355 A.2d 679 (1976).
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54,
35.

35.

37.
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39.
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355 A.2d at 689.
N.J. Stat., Ann. § 13:9A-1 (West 1979).

Id. The Qffice of Wetlands Management in DEP's
Division of Marine Services is specifically responsi-
ble for administration ¢f the Wetlands preogram.

For the purposes of this act the term "coastal wet-
lands" shall mean any bank, marsh, swamp, meadow, - --
flat or cther low land subject to tidal acticn in -
the State of New Jersay along the Delaware bay and -
Delaware river, Raritan bay, Barnegat bay, Sandy
Book bay, Shrewsbury river including Navesink river,
Shark river, and the coastal inland waterways ex-
tending southerly from Manasquan Inlet to Cape

May Harbor, or at any inlet, estuary or tributary
waterway or any thereof, including those areas now
or formerly connected to tidal waters whose sur-
face is at er below an elevation of 1 foot above
local extreme high water, and upon which may grow
Qr is capable of growing some, but not necessarily
all, of the following: Salt meadow grass (Spartine
patens), spike grass (Distichlis spicata), black
grass (Juncus gerardl), saltmarsh grass (Spartine
alterniflora), saltworts (Salicornmia Europasa, and
Salicornia bigeleovii), Sea Lavendar (Limonium
carclinianum), saltmarsh bulrushes (Scirpus robus-
tus and Scirpus paludosus var. atlanticus), sand
spurrey (Spergularia marina), switch grass (Pagicum
virgatum), tall cord grass (Spartina pectinata)},
hightide bush {Iva f£rutescens var. oraria), cat-
tails (Typha angustifolia, and Typha latifalia),
spike zush (Eleacharis rostellata) chairmaker's
rush (Scirpus americana), bent grass (Agrostis
palustris), and sweet grass {Hierochloe odorata).

Id. § 13:9A-2,

Ross, The Wetlands Act is Working, NEW JERSEY MUNICI-
PALITIES 32 (Oct., 19737 .

N.J. Stat. Ann. § 13:9A-4 (West 1979).

Id. Continued commercial production of gsalt hay orx
other agricultural crops is specxflcally excluded
from the definition, however., ' I4.

N.J.A.C. 7:7R~1.2(d) (1976).

-.I_g.. 7:7A"’l.2(b)r (C).
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62.
63.
54.
§5.
§6.
57.
58.
69.
70.
7L.

72.

74,

757

76.
77.
78.

8¢.
gL.
82,
83,
g4.

34z,

391 A.24 at Ll267.

d.

A copy of this form is set forth in Appendix C. . ...
A copy of this form is set forth in Appendix E.
N.J.A.C. 7:7A-1.4, 7:7Aa-1.8 (1976).

Id. 7:7a-1.6(d).

Id.

Id. 7:7a~1.8.

I&. 7:7A-1.5, 7:7A-l.7(a}.

Id. 7:7a-1.7(b).

I&. 7:72-1.7(c). For a detalled illustration of the
Wetlands permit review process, see Appendix F.

N.J. Stat. Ann. § 13:9a-6 (West 1979).

161 N.J. Super. 504, 291 A.2d 1265 (L973).

B Id. at l270.

Id. at 1268.
Id. at 1270,

136 N.J. Super. 436, 346 A.2d 6L2 (L875).

346 A.2d4 at 613.

COASTAL PROGRAM, supra note &, at 170.

I&.; N.J. Stat. Ann. § 13:1B-13 (West 1979).

N.J. Stat. Ann. §§ 13:1p-3, 13:1B-10 {(West 1979).
N.J.A.C. 7:7E-L.1 et seg. (1378).

COASTAL PROGRAM, supra note 6, at 170; N.J. sStat.
Ann. § 13:1B-13 (West 1979).

¥N.J. Stat. Aan. § 13:1B-13.5 (West 1979).



84b.

85.

86.

87.

88.
89.
94.

9l.
92.
93.

94,

8s.
96.
97.
98-
—99.
100.
101.

102.

103.
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See Atlantic City Elec. Co. v. Bardin, 145 N.J.
3uper. 438, 368 A.24 366 (L978).

N.J. Stat., Ann. § 12:5-3 (West 1%79). This permit
program is administered by the Office ¢of Riparian

Lands Management in DEP's Division of Marine Services.

Id. .
DEP requires both a completed CP-l form (reproduced
in Appendix.C) and a separate application for a revo-
cable Waterfront Development permit.

See text accompanying notes 63-63 supra.

COASTAL PROGRAM, supra note 6, at 170.

DOCKET NQ. A-737-71 (unpublished opinicn of Appellate
Division, decidad April 9, 1976).

COASTAL PROGRAM, supra nota §, at 304,

Id. at 171.

COASTAL MANAGEMENT STRATEGY, supra note 13, at 66.
For an illustration depicting the interaction of the
3 coastal permit programs,” ses Appendix G.

A copy ©f the Memorandum of Understand;ng is set

forth in Appendix H.

COASTAL MANAGEMENT STRATEGY, suprz note 13, at 64.
d.

Id. at 66-67.

Id. at 67.
“Id. at 79.

Toms River Affiliates v. Department of Environmental
" Protection, 140 N. J. Super. 135, 3535 A;ZE 679 ZLQTGI.

N.J.A.C. 7:7A-1.9 (la978).

COASTAL MANAGEMENT STRATEGY, supra note 13, at 695.
COASTAL. PROGRAM, supra note 6, at 254-53,
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104.
105.
l0s.
Lo7.
108.
10s.

1ig.

111,
112,
113.
114,
11l5.
l1l6.
117.
118.
1l9.
120.
121.
122.
123.
124,
125.
126.

Id.

N.J. Stat. Ann. § 538:11-43 (West Supp. 1979).
Id.

Id. § 58:11-44.

N.J.A.C. 7:9-10.1 (13979).

Governor's Pinelands Review Committsze, Planning and

Management of the New Jersey Pinelands, 140 (1979)
{hersinatter c¢ited as PLANNING & MANAGEMENT].

N.J. Stat, Aan. § 58:10A-1 et seq. (West 1979).

—

See N.J.A.C. 7:9-4.8 gt gseg. (l978); 7:9-1l4.8
et seg. (1979).

See N.J. Stat. Ana. § 58:11-25 (West L1366).
169 N.J. Super 76, 404 A.2d 320 (1369).

Id. at 326.

1d. at 33L.

N.J. Stat. Ann. § 58:11-25.1 (West Supp. 1979).

n
{
[11]

Id. § 58:11-25 (West 1966).

-
e

§ 58:1-17,

"
&n

13:1D-18.1 (West 1979).
13:1B-49.°

f
(¥4

- 13:1B-50.

.
U]

< § 38:L-18 (West 1966).

S

Id. § 58:1-19.
Id. § 58:1-20.



127.
128,
129.
130.
13L.
132.
133,

134 -

133,

138.
137.
138.
139.
140.
141.
142,
143,

144,

145,
145.

- 256 -

Id. § 58:1-21.

1d.

Id. § 58:12A-2 (West Supp. 1979).

Id. § 58:12A-d4c. (5). -
Ia.

" Id. § 4:24-40 (West Supp. 1879).

See N.J. Stat, Ann. § 4:24-3 (West 1373) for compo-
sition of State Soil Conservation Committee. This
Committee is in the Department of Agriculture.

8ee N.J. Stat. Ann. § 4:24-7 et seq. (West 1973) for
description of local scil conservation districts.

Id. § 4:24-43 (West Supp. 1979). The Act alse -
prohibitts the ilsgsuance of a cartificate of cccupancy
unless the developer has proceeded in compliance
with the certifiesd plan.

Id. §_¢:24-4lq.

1d.

Id. § 4:24-45,

I&. §§ 4:24~44, 4:24-41,

I3. § 4:24-~44,

N.J. Stat. Ann. § 123:8A-1 et seg. (West 1979).

Id. § 13:8a-18 (historical note).

New Jersey Office of Fiscal Affairs, The Wew Jersey

Graen Acres Land Acquisition Program, (November,
1375) (hereinafter cited as Green ACras).

See "Green Acres Land Acquisition Act of 1L97L,"
N.J. Stat. Ann. § 13:8A-19 et seq. (West 1973).

Id. §§ 13:8A-17, 13:8A-24, 13:8A-26.
Sea "Green Acres Land Acquisiticon and Recreation

Opportunities Act,"” N.J. Stat., Ann. § 13:8a-35
(West 1879).
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Id. § 13:8A~36. The Act appropriated 3560 million.
Green Acres, supra, note 143, at 1.

Amon, The Green Acras Act of 1974, New Jersey
Municipalities 6 {(May, Ll3973).

Ia.
Id. at =7,

N.J. Stat. Ann. § 13:8A-5 (West 1979).

Id. § L3:8a-20.

Id. § 13:8A-23e.

Amon, supra, note L4%, at 7.

Id. §§ 13:8a-2(a), 13:8A-20(a), L3:3A-36(a).

See New Jersey Department of Environmental Protection,
Coastal Management Stratagy for New Jerssey, 63 (1977).

Green Acres, supra, acte 143, at 7.
Id. at 7-8.

Two SCORP plans have been producsd: the first was
raleased in 1966 and an updated version was publishad
in 1973,

New Jersay Department of Environmental Protection and
U.S. Department of Commerce, Stats of New Jersay
Coastal Management Program - Bay and Qcean Shors
Segment 173 (L9787} .

————

Grean Acres, supra, note 143, at 42.
Id. at 43.

See Ngw Jersey Department of Environmental Protection
Adminlstrative Order No. Fiftaeen (September 13, 1971).

4.

Green Acres, supra, note 143 at 50,



- 238 =~

163. Id. at 47.
169. 1Id.

170. Id. at 50.
171. Id. at $3-54.

172. For a detailed illustration of the Green Acres
Acguisition process, see Appendix I.

173, Green Ac¢res, supra, note léﬁ, at 61l.

174. N.J. Stat. Ann. § 13:8A~2lc (West 1979).
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_FORM CP-1 - 281 - Appendix C

!' COLICATION FCR FeR PELLT CFTICE UsSz oMLY
State of Mew Jers ay Agency 2roiect Mo. T
Dapa:tnent of Environmental Protection Cate Assigned
__({See_Iinsturctions far Appropriate Address) T7 apglication Tee S
— Datce Supplemen=zal e
{ Information Filsd
T PLELGE DRANT OR TYPE ' )
[ L. Applicant Talephona No.
) iddress ' ] B
2armanent Lagal Adcress
P Municipality ' ‘ State Zip Ccoia
j

Z—Tyne ol rEemi¥ Applied for: (Check cnly oneunloc*- anga

g rate-apnlization
r _ form and fee is rsguize Qr each 2RrTLE.)
attached is a2 complsha ——- -~ - - --——marmit-gpplicatlcna.

' All Other Status or Troio
b Chack Cne TTPermits Yumber

-4 whktary-Sewer Tacility —_— S e e e

|4 veam Zacorachment—

' "Riparian _ .

¢ Wetlands ’ ‘ ' A )

| TaastalT Area FREIILEY (CAFRA)
b Tiskhesr Stats Permits

l 1. Tnramacicn of VWicr

k:

3lack Moo
\

. Municipality County
L e -
i Stream or Waterway (iF applicable) T
| i -
i{a. ‘Faw:  {Basisg for Fom cnbmibtsd - Sas Sect. 5. af Rules and Jagulaiions)
- Indicate how cniculathagd, .
I( ) . -
Ry -
“. Has an application for this site been submitied befora? ¥ZS Rle
.
]
bA. LL yes, (A) enter previzug Agency Project Humber
: (B} praviaun dacigion.
i1 -1 I have includad certifi<itinns of public notificzaticns. POk Ate



__ e e T T
e e——a v e A e

8. Engineer's Name

addrass

Municipality County State Zip Code_

§. Brief Description of Proposed Project and the Intended (

18. I hereby authorize:

Name: Telephones Yo. y
krest .
Municipality County State Zip Cocs

te act as my agent or reprasentative in all matters pertaining to my
applicaticn.

I hereby cerxtify that the information furniszhed on this agplicatien aad
the attachments ars true and have been offered in order to induce tha
Department to issue the permit which is tihe subject cf same. I am aware
that false swearing is a crime in this State and Subdject ts prosacutic:

»

Sworn before me"
thiIF day of
r L37 .

Notary Bublic I agree to sarve as agent for &l

above~named applicant.

oy
B .

Signazure o

H
.o
2 {0

3

ot

-
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Wetlands Maps

Type i:? A i:? 3 Application

APPLICATION FORM FOR WETLANDS PERMIT

Dapartment of Environmental Protection
Divigien of Marine Services

Qffice of Wetlands Management

P.0. Box 1889

Trenton, Yew Jersey 08625

Gentlemen:;

Application is heraby made in accordance with the Procadural Rulas and
Regulations Implementing the Werlands Order (¥.J.A.C. 7:7A-1 et saeq) adooted

pursuant to the Watlands act of 1970, (P.L. 1970, ©. 272) for a revacable
Wetlands Permit. .

1. Apvliczat

Wame

Address

Business

2. Is proposed activicy o be conducted By:

/=7 Applicant /_7] Coumtractar

3. Length of time needed to complete work

4. Egtimated cost of construction for which a permit is requascted.

5. Estimaced cost of comstruction of the total projecet

rev., 4/77
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Other Fadeval, Zonza i Loual Pamailcs aT approvals
¥
-

& iiad [=4 e)
conduct of the proposed activity and the stacus of each.

agency Tile Wo. Scatus

Enclosed herawith and made a part of this applicatioun form are the {cliowing .
decumencs for a Type Permit. (Ses Saction 2.0 of Procedural Rules and
Regulations to Impiement the Wetlands Qrder.)

TYPE A APPLICATION

A completed DEP Construction Parmit Application Form CP-~l.

A permit veview fee of cne half of one percenz (X% of 1%) of the cost of
construction ¢a watlands, ar a miznimum of ome hundred dollars ($100.00)
(M.J.A.C. 7:7C=1.5.)

Two (2) copies of the following attachments:
a. Writzen explacation of the need for the proposed acfivity and
a descripticn of the hieasurss to be taken during and after
the completion of tha project o raduce detrimental environman-

tal effacrs.

b. A detailed descripcion of all proposed structuras, filling and

aexcavation.
g, A map showing the locaticn and boundaries of the arasz of the

propesed activity and the gpecific lacation of all proposed
structures, £illing and excavacion.

A list of names and addressaes of owners of vegord of adjacant lotus.

Evidence of applicanc's submission of applicaticn for, or raceipt of
all raquired riparian grants, licenses and permits,



-
Y

TYPE B APPLICATION

1. A compleged DEP Construction Permit Applicatiom Form CP-1.,

2. A permit review fee of one half of one perceat (% of 1%) of the cost
of construction om wetlands, or a minimum of threaz hundrsd dollars
($300.00) (¥.J.A.C. 7:7C-1.5.)

3. Five (3) copies of che following atrachments:

a.

bl

dl

4 written explanation for the need of the proposed activity,
including a future activities plam.

A map showing the location and boundaries of the arz2a of the
proposad activity and the specific location of all proposed
structuraes, filling and excavation.

A detailed plan af the proposed activity, drawn to an appro-
priate and umiform scale, indicating the areals) of existing
and proposed £ill and excavatiocn, if any; existing and pro-
posed finished elevations; all existing and proposed structurss,
sewage collaction and tr=atment facilities, and the type of
equipment to ba used and the means of equipment access to the
agtivity site.

An Enviranmental Impact Statement as specified im Section 6.2.

4, A list of the names and addrasses of the owners of record of adjacenc
lands.

3. Evidence of applicant’s submission of applicacion for, or receiprz of,
all required riparian grants, licenses and permics for the conduct of
the proposad aczivicy.

6. Raturn raceipts sizned by the dmmy Corps of Engimesrs (Permits Branch,)

Municipal and County, Clerks and Eavirommental Commissiouns, acknowledg-

ing recsipt of a copy of form CP-1.

Applicaut undarstands that vegulated activitias shall not be emgaged in unlass and
until the Wetlapds Parmit i3 delivered and postad psromimently at the work sita.

Applicant certifiies shas he is the owner of the land in question, ar {f he is noxi,
attachesg heretc a letter of permission from the owner for the conduct of the pro-
pasaed activigy.

rev., 4/



¢ THIS PERMIT IS BEING FILED IN THE YAME OT:
-
' i:? Individual(s) Unincorgoratad
r
; 1
R e e
- 1:7 A Partmership

i 1:7 A Cotporation
i
‘ Y- Signatrure Ticle
Lo (1f any)
i Signature Title

} (if any)
: Signature -
ith

jh Signature
|
’ @ Attest:
s (Sigmature)

f"_‘.

=

E (Tiele)

(Place Corporata Seal
in Space Above)
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Memorzndum of Underscanding
jecwesn
New Jsrsev Department of Energy
and
New Jarsey Danartmeat of Eavironmeatal Proteczion
on
Coordination of Permit Reviaws

-— —-- Ae-—-Purpese . _ ——

S ——— e ——

This Memorandum of Understanding secs forth the AFETZS 0L responsibilities and -
opevating procedures to be followed effective immediagely by the Departmen:s of
~————Energy (DOE) and Department of Envircamental Procection (DE?) under—the Scage-of- -
New Jersey's coastal managemeat program, as developed and as to be administared
under the federal Coascal Zone Management Actc of 1972 as amended (L& U.5.C. 1431 et
seq.).

The DOE and DEP agree bto the procedures and respoansibilities thac follew, .
racaguize the statutory limitations of both agencies, and do not _iatzad chis
Memorandum of Understandiag to expand or limit their existing statutory powars Lo
any way. - RS

B. DeEinitions -

As used in the Yemaranduaz of Understanding, the following words and defini-~
tions shall have the following meanings unless the context iadicates or requiras -
anoshar or diffeveat meaniag or intcan:. :

1. Complata for Review means that supplemsntal information requastsd by
either the Department of Environmental Procection and Department of
Energy oan permif applicatioas has beea submitiad and boih agencias are
sacisfied as.to form and content of such informatica.

2. Energy Report means the report in form and content specified by cthe
Department of Energy Act N.J.S.A. 52:27F-13(¢) or as further specified by )
Administrative regulation of the Department of Znergy. =

3. Energy Facility means any facility which produzes, convarcs, distribuzes ,
oT stoTes energy or coaverts one form af anergy to another coasisteng -

— with applicable statutory authority and resgulatiomns of the DCE and
DEP. N

&, Final Agency Action means a2 final decision of the Commissiocuer of Envi-
ronmental Protection or designated representative on a pending permit -
application except as noted in Sectionm F.

5. Permits means administrative regulatory instrumencs issued by the
Department of Enviroamental Protaction on the ccoastruction or locatica of
energy facilities, under the Ceoastcal Area Facilicy Review act {(¥.J.S.a. -
13:19-1 ec seq.), Wetlands Act (¥.J.S.A. 13:94-1 et seq.), and waterfront
development permit program (¥.J.5.A. 12:5-3). The definition of "Permics"
may %e extanded by mutual agreement between DEP and DOE.
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i

xisting Agencv Respousibilitizs

The DEP 1is responsible for formulating comprehensive policiss for the
conservation of the natural rcesources of the 3Staze, promoting eaviron—

mental protaction, and preventing pollution of the eavirvonmens (iI.J.3.4A.
13:10-9).

The DEP is the agency desigmated by the Covernor o davel
ster the Stare's coastal managemeni program undac Szcit
the Eederal Coastal Zome. Management Act,

H

The DEP has selected and prasaunred Lo the Govermor and Legislature che

Coastal Management Stracegy for New Jarsey ~ CATRA area (Saptamber 1377)
as rsquirad by the Coastal Arsa Zagility Review act (hereaftar CafRa)

(N.J.S.A. 13:19-16). T

The DEP exercises rsgulatory responsiblity owver the coastzugtion of
energy facilities in tha coascal zone under three goastal pesmib pro-
grams: the Coastal Area Facility Review act (¥.J.5.a. 13:19-1 2£ saz.},

the Weclands Act (¥.J.S.4. 13:9a-1 et saq.), and waterfront deve Lopaaent
permit program (N.J.S.A. 12:5-3).

The Coastal Araa Review Board (hereafter CARB), in bul not of DED?, may
hear appeals of CAFRA permit decisions by DE? (N.J.S.A. 13:13-13,
N.J.A.C. T7:7D~1 et saq.). DEP? also provides a plenary hearing appeals
procedure complyiag wich the Administrative Procedures adct for CAFRA
(N.J.A.C. 7:7D~2.8), Weetlands (DE? Administrative Ordsr No. 12, Decamber
8, 1977), and waterfrout development (N.J.A.C. 7:1C~-1.9(b)) permic
decisions by DEP's Division of Marine Services.

The DOE is rasponsible for the coordinated regulation and planning of

energy-ralated matzers Ln the State (C. 146, L. 1977, N.J.S.A. 32:27F-1
er seq.).

The DOE, through its Divisican of Enerzy Planning and Coasarvatioca, Ls
preparing the State Egargy Master Plan for the production, distridution,
consumption, and conservation of energy in the State, waieh witll include

the siting of emergy faciilries im the coastal zoae (J.J.5.A. 52:27F-12).

The DCE, Division of EZnergy Planning and Comsarvation is ampowersd and
directad to intervene in any procseding and app=2al from any decision of
DEP with vespect to the siting of energy facilities ia the coastal zoae.

The DOE is a parcy of incerast in any procezeding 2efore DEP on covastal
energy facility siging (N.J.S.a. 52:27F-13(2)).

The DOE has coexteusiva jurisdiction with DEP over parmit aoplications on

~the siting of any energy facilicy in che State, including the coastal

zone. The DEP must soliciz the visws of DOE orior £o making a decision

on cthe siting of an energy facility ia the ceastal zone. DOE's
must be transmitted teo DEP in a report (hersafter Esergy Repor:) wichin
90 days of DOE's rec=ipt of the application. If the EZnarzy Repor:
differs from the decision of DEP, che conflict shall be refarrad for
resolution to the Energy Facility Raview 3Zoard (¥.J.S5.A., 52:27F=13(c)).

vigws
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Srate's par:Lpratxon in the Coastal Eaergy Impact Program (CEIP) uader

Section 303 of the federal Coastzal Zous Managewment Act. DEY, as the

state c¢oastal management azency, must be iavolved in the CEIP Intrastate
Allacation Process.

D. Coastal Planaing aand Energy Planning

DOE and DEP agrese to work together, to the maximum extent practicable, o
formulate, raviaw, and vevise plans, policies, and guidelines on the sitiag of
anergy facilicies in the coastal zone, includiag but not limiced _to planuing .
documents such as the State Energy Master Plan, Coastal Mangement Sitzatazy for Mew

Jersey = CAFRA &rea, and New Jersey Coastal Maaagemeaf Program — B4y aad dczad.
Stiora Segmenc.

E. Joint DEP-DOE Coastal Permit Applicatioa.fcocessing Sequance

DEP and DOE agree that coastal permiz applications for energy facilicies ’
over which DOE has ceoextensive jurisdiction shall be processed according to the
fallawing sequence of steps and timetable.

1. DEP receives energy facility permi: applicacion apd begzips _imkazn
DEP permit applicacion reviaw process.

™m
=4

2. Whea complete faovr review, DEP promptly refers a copy of the energy facil-
ity permit applicatioa to DQE, Division of Eaesrgy Planning and Cousezve- -
tion for its review. The Division shall submiz zn Eanergy Reporvt oa the
application to DEP within 90 days of DOE receipt of the complate applics
tion. The DOE Enerzy Repaort shall be transmitied to DEP at least chirgy
(30) days prior to the'applicatign stacutory or regulatory deadline fou
decisions by DE? on CAFRA, Wetlands, or waterfroat development parmizs
(see the 30 Day Construction Permics Law, C, 232, L. 1973, ¥.J.A.¢
7:1C-1.8) in ovder to insure both rtimely consideratioa by DE? of DOE'.
vigws as well as expeditious decisicn-making on energy facilizy perait
applicztions. The time period may be extZanded by mutual couasenc of boch
agencies and the applicant as deemed azppropriate. Censistent with &he
provisioas of the 90 Day Constructicn Parmics Law C. 232, L. 1925, nu
decision will be made on energy facility permit applicaciomns uacil che

DOE Energy Report or a memorandum from the DOE Commissloner chat such a °
veport will not be issusd, is rsecsived by DEP.

3. For CAFRA permit applications, DEP shall request additional _informa— -
tion from applicants, as reasoanably rtequested in a timely manner by
DCE, prier to declaring aa application complate for £iling (N.J.A.C.
7:70~2.3(e)1l.), ar the vequirad public heariag (N.J.&.C. 7:72-2.3
{e)5.iv.), or within 15 days after the public hearing (N.J.a.C. 7:70=2.3
(e)8.i.), prior to daclaving the applicaticn complate for veviaw (¥.J.A.C.-
7:7D-2.3(e)6.L1i.), to insure that DOE has adequate iaformation to
prepare its Znergy Raport. At its discretion, DOE may submit a Prelim-
inary Energy Report to DEP at least 13 davs prior to the dace of a
schedulad public hearing en a CASRA opermit applicacion, io ecdar to

assist DEP in preparing its Preliminary Analysis of che application -
(¥.J.A.C. 7:71~2.3(2)4.).
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4, For Wetlands and waterfront cevelopmant permit applicacioms, DEP shall

requast additional information’ from applicants, as reasonably requested

in a cimely maaner by DQE, before declariag an application complete

(N.J.A.C. 7:1C~1.7(a)2.), to iasure that DOE has adequate information to
prepare its Energy Report,

3. For proposed coastal energy facilities that require a CAFRA pecmit
aad either or both of a Werlands and waterfront devalopment permit,
DEP shall coordinate the review process, Including review of the adequacy
of submitted informacion, public hearings, and decision documaats, under
the auspices of the raview process for the CAFRA permit application,
including its information raquirements. Specifically, a Wectlands or
waterviront development permit applicatica ghall nob be declarad complaza,
triggerving the 90 day permit descision period under the 30 Pay Consizuc—
tion Permits Law (C. 232, L. 1973), until the CAFRA permit zpplicaticn is
daclared complete for review (¥.J.xs8x 7:7D-2.3(e)6.1iii.).

6. DEP issues decision on the energy facility permit applicatica. I£
has submittad an Eaergy Report in a timely manner, the DEP
document shall refer to the Eaergy Report and indicace DEP's

for differencas, if any, between the DEP decision and the 0QZ
Report.

D0E
dacision
reasons

gasrgy

F. Appeals of DEP Coastcal Energy Facilicy Permic dpplication Decisions

DEP's decisioas on CAFRA, Wetlands, and waterfront davelopmeat permit applica~
tions may be appealad administvatively by an applicant or an icterested third
party. DOE shall rafar a DEP dacision that differs with DOE's Zanergy Report to the
Energy Facility Review Board for a decision binding upon DEZ. Since multiple
possible avenuas of appeal exist on DEP coastal energy facilitcy permit applica-~
cions, DEP and DQE agree thac appeals shall be heard accovding to the following
procedure, to be incorporated by appropriate regulations of DREP: <the Coastal 4rea
Raviaw BRoard, the Yatural Resource Council and the Egergy Facility Review Board.

I. DQE may coavene the Enaergy Facility Review Board oaly if its Energy
Report submitted to DEP? differs with the DEP decisionm.

2. If- an applicant and/or an intevestad third party appeals a CAFRA permmic
decision to the Coastal Area Review Board, or .appeals a CAFR4 or Wetlands
decision by DEP's Division of Marine Services to the Commissiomer for a
plenary (quasi-judicial) hearing, or appeals a waterfront development
permit decision by DEP's Division of Marine Services to che MNatural

» Resource Council (¥.J.A.C. 7:1C-1.9¢(b})), DQE shall be a parzy of interesct

at the appeal. If the fipal decision on appeal of either the Coastal
Area Review Bgard, Commissionar, or Matural Resource Council differs with
the DOE Energy Report subuitted to DEP beforz the initiazl administrative
decision, then BOE shall goavene the Enrergy Facility Review Bocard.

3. The Enevgy Facility Review Board may affirm, veversa, or modify
inizial DEP administrative deciszion or the decision oa appeal.
DOE and DEP members of the Board agree that DOE shall, by September
1978, promulgate regulations to establish the operating procedures of
Board, including, but nat limited to & provisionm Siading ths Energy
Facilicy Review Board to limit its review to the DEP decision and ths

the
Tha
23,
the



Energy Report, preparved pursuant to Secticn G of this Memoraandum of
Underscanding, and to follow the MNew Jersey Administrativa Procadurss
Aclk.

4. Appellant parties may seak judicial relief as appropriate.

G. Basis of Enargy Report

1. DOE and DEP agree to accept the New Jersey Coastal Management Program -
Bay and Ocean Shore Segment (and subsaquent segmenc), as approvad ay tihe
Governor, and particularly its Coastal Resource and Development Policies,
and the State Energy Mastar Plan, as the basis for the formelZ@ldq of the

DOE Energy Report with respect to the siting of 2nevgy facilities in the
caastal zona. ‘

2. DOE and DEP agree that the DOE EndPdy Reporf shall include an &valuaticn T -

of the naed for the proposed emergy facility, considering focali state,
regional, and national incarests, as oae of maay facctors to be considarsd
iz preparacion of the Energzy Report and decision, respectively.

H. Coastal Energy Impact Program

1. DOE and DEP agree to work cooperatively in DOE's administratica of
the fedaral Coastal EInergy Lmpact Frogram in YHew Jersey.

2. DEP will participate fully in the NVew Jersay CEIP Intrastcate Allacation

Committee's deliberacions, as the designated lead state agancy for
cuastal zone management.

3. One capy of sll CEIP applications submizted to DOE shall be referred

by DOE ro DEP for an-imitial review of the applicatica's compati
bilicy or congistency, as appropriate, with the State's developin,
or approved coastal management programs {13 CFR 932.24(2)(3), Federal
Registar, Vol. 43, Wo. 37 - February 23, 1978, p. 735&).

b, One copy of all £inal work products and reports prepaved wich financial
assistance under the Coastal Energy ILmpact Program shall be tTansmittad
te DEP, as a standard condition of CEIP granfs passed through to sczate
agencies and units of local governments by DOE,

I. Natiomal Incerests in Energy Facilicy Siting

DEP and DOE agres to consider the aational interasts in Mew Jerssy's coastzl
zone, as defined in the Wew Jersey Coastal Management Program —~ Bay and Ocean Shore

Segment, as approved by Che Governor, in the DEP permit application processes and
the DOE Energy Report preparatioa process and the DOE State Caerzy Mastar Plan.
DEP agrees to interprat the epportunity under CAFRA to consider the 'pudlic
health, safety and welfare" (N.J.S5.A. 13:19-4) as sufficieac aucthority to coa-
sider these national interests. DOE agrees to interprst Lts mandace ro ...

contribute to the preoper siting of energy facilities aecessary to secve the publie

interest ..." (N.J.S.A. 25:27F-2) as sufficient authority to consider the nztfiocnal
interests in the sicing of coastal energy Facilities.
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J. rederal Cousistaacy

DEP and DQE agree that both agencies shall participate in the State’s dacision
to issue a determination of consistancy under Section 307 of the Fedaral Coastal
Zone Mauagement Act for ccastal energy facilitles. As required by faderal regula-
tions (15 CFR 930.18), DEP shall receive, and forward promptly to DOE, all mater-
ials necessary for coasistency determinations on coastal energy facilities. 1Im the
avent of a disagreement between DEP and DOE, the Energy Facility Reviaw Board shall
be convened and shall make a recommendation to the Governor, who shall make the
final determimatica withia cthe applicable ctime limit. As requirsd by fedaral
regulacions (15 CFR 930.18), DEP will then transmit the final faderal coasistency
determination to the appropriate faderal agency.

K. Effective Dace

"t " -
——— N T

This Memorandum. of Unders:andiﬁg shall taka eZfect on Sep:embeE_ZS 1373.
DOE and DEP agree to continue discussions and agres £O agreg.-on & revision of this
Memorandum ¢f Understanding to extend its scope :o other DEP permits.

: -. . ; ‘ "v\
/////’ Jerlu. Jacobﬁon

i_____“dﬁh__ . ‘ // QommLSSLoner e e e

{ Departmanﬁ of Energy
\\/ ik /
N AUG 2 2 1978

Dace
/
anLel 'Her1

Commxs?;yner
Depar;g £ of Eavircmmental
otection

AUG 22 w73

Date
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CHAPTER 11

SPECIATL DISTRICTS AND
INTERGOVERNMENTAL COQPERATION AGREEMENTS

INTRODUCTICN

This chapter, unlike others in this report,
treats a general type of coordination mechanism rather
than a specific example of such cocoxdinaticn, While
spacial district governments and intergovernmental co-
operation agreements can he viewed as totally dissimilar
appr&aches to governmental coordination, the lattar is

in many respects a logical outgrowth ¢of the former and

thus we tresat them together.

SPECIAL DISTRICTS

Illinois has long been a leader in the formation of

special districts and it has now moved to the forefront of
the intergovernmental cooperaticn movement. Illinois still
ratains the dubious distinction of having mors specia%
governmental units than any other state in the Union.'/ Bow-
aver, notions of good government and careful planning had
little t0 do with its climb to that position.

The Illinois Constitution of 1870 is often cited
as the initial cause of special district development in
Illinois. The 1870 Constitution contained limits on local
governments' debt and taxation authority which greatlg/

restricted their ability o finance special projects.  When

twentieth century demands for grzater public services
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collided with these constitutional restrictions, special
districts flourished. When a local government reached
its own five pércent constitutional debt limit, a special
district, with a2 single puxpose, a separate five percent
dekbt limit and a separata tax levy, was craated.é/ o
Cther reasons have been given for the ¢reation -
of special districts in Illinois. For example, many early
twentieth century reformers believed that certain govern-
mental functions would be benefited by their removal from
local politics and administration by non-partisan cfficials.
Also, several special districts werse creatad in the 13%30's
in crder to qualify far federal aid under various U.S.
government programs. Finally, special districts were often

created by voters who scught to hnave taxes raised by the

district earmarked for a special function and not diverted

4/
to some other purpose.

As used in Illineis, and many other statas, a
special district may be defined as a political corporaticn
which has a continuiag but indefinite sxistence, independent
Qf ather forms of local govarnmenﬁ, with limitad gecographical
scope and limited purposes.éf Special districts have an
infinite variety of structurss, powars and functions.

The Pineslands Commission itself can be viewad as one form

of special district gevernment. It has been said that special

districts or authorities in the Eastern states have generally

+
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been craated as cooperative efforts of municipal govern-
ments, while Midwestern and Western states commonly create
special districts with independent property taf/levying
powers and popularly elected governing boardsli

Special districts ars said to hawve the advantages
of £flexible boundaries, develcopment of expertise in special
district board members and administrators, isclation and
clarification of issues, and more dirsct public participa-
tion. Howevaer, potential disadvantages of gpecial districts
may also be c¢ited. The special district may in some cases

be abusad as a tax aveidances technique. Special districts

can also become inaccessible and unresponsive as the rasult

@f a lack of public concezrn.over day-to-day district pro-

vision of unspectacular services., Special district residaents

might in some cases tend to cater to exclusionary and paro-
7/

éhial interassts, Perhaps the principal failing of many
special.purpcse districts 1is, however, the failurxe <@f such
districts to take sufficient account of ganeral plans,
policies and goals in implementing their special chartars.
Specific examples of actual implementation of the
special district concept ars too numerous o relate in total
or with great detail. However, several noteworthy examples

may be mentioned,

The statutss of Illinois provide for the crzation

3/

of over 20 distinet types of special purpose districts,
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ranging from advisoﬁy regional planning agencies to sani-
tary districts having breoad taxing, bondingland ragulatory
powers to districts with exceptiocnally narrow functions
such as mosqguito abatement. The legson of Illineois is
simply that the special district concept ig as limitless
as the imaginations and palitical power of those seeking
to use it. It can‘take any form and be given any power.
In- implementing its special chaxter it ¢an have as much

or as little power over the general purpose governments
with which it interacts as its crsators cars to give it.

t might, however, be noted that one of the powers that is
most rare among special districts is the power to control
the use and development of private property.

Special distrigts are not always created directly
by state legislation. They are sometimes broucht into being

by other governmental subdivisions ¢f the state. For
3/

axample, the Pennsylvania Municipal Authorities Act of 19495
empowers municipalitaes in that state to create "authorities”

by ordinance or resolution. Literally hundreds of special

10/
districts have been created pursuant to this statute.

The Act provides that these authorities may he granted powers

to sue and be sued, to acguire, hold and dispose of property,

11/
to £ix and collect charges and rates and to borrow money.

Authority governing boards are appointed by the governing

12/
body or bodies of the incorporating municipalities.”  The
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statute gives to these governing boards "full auvthority to y
13

manage the properties and business of the Authority . . . .°
Tha Pennsylvania courts have confirmed that these authorities
are independent from the local governments that br}ng them
intd existence: "A municipal authority is nct the creatﬁfé;

agent or representative of the municipality crgéniéinq it-
but is anp independent agency of the Commcnwealth.“é;/
In‘Virginia, "service districts” are planned by
disﬁrict,cqmmissions consisting of governmental subdivisions
that include at le;§t 25% of the proposed district's paopu-
lation. A service district commission is then elacted by

15/
refarendum.

Texas, on the other-hand, has a wide variety of
‘indééendent special\districts. " The special district concept
is widély usaed by resal estata developers and subdividers to
bring watesr aﬁd sewage services to newly developed areas

that have not been incorporated as municipalities.lé/

Many states have enacted enabling legislation
authorizing the creation of improvement districts, cone of
the broadest forms of special district government., Improve-
ment digtricts generally perform a considerable varisty of
gdvernmental functions, as copposad to the typical special
district which usually serves a limited purpose. Improvement
districkts typically perform such functicons as water system

construction and operation, street paving, sanitary sswer
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system construction and operation, garbage collection and
fire protection. Two prominent examples of improvement
districts are the Estero Municipal Servicss ah&mEEEEd;éaéht
District and the Reedy Creek Improvement District. _; |

The Estero Municipal Services and Improvement
- District (EMSID) was authorized by special act of the
‘Califormia legislature in 1960. EMSID was to serve as a“
vehicle for the development of a city and enable the
developar to retain control of the land. EMSID possessed
many of the powers generally reservéd for citias and
countiss. Pursuant to these powers, EMSID provided such
services as: street lighting, sewerage, garbage collection
and disposal, water, parks, police and fire protection,-
and the anfcrcgment of Eoning, planning, building and
licensing regulations. EMSID was upheld in the California
Supreme Court and has been credited "for the succegs of
Foster City and for the developer's being able to make the
venture a profitable cne."ézx

Disney World, which is situated in Florida and
extends into two counties, was developed undar the Reedy
Creek Improvement District (RCID)}. The stated purpose of
RCID is to undertake improvements in order to promots
favorable conditions for the development of a recreation

based community. The uniguely broad powers of RCID include:

(1) the ownership, acquisition and disposal of property as

-
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the Board of Supervisors deems necessary; (2) leasing of
facilities; (3) eminent domain; (4) reclamation, drainage,
irrigation, water, flood and erosion control; (5} installa-
tion and operation of the water and sewer systems; (§) owner-
ship, operation and control of the waste disposal and col-
lection system; (7) mosguito contrel; (8) construction and
operaticn ¢f airport, recreation and parking facilities;

{(9) fire protectiocn; (10) operation and cwnership of public
transportation systems and public ugtilities; (L1) the -
issuance of bonds for roads, bridges and street lighting;
(12) the power %o adopt reclamation plans; (13) determina-
tion over land use controls and planned development; (Llé)
the authority tc establish a planning and zconing commission;

(15) the ability to participate in federal loan and grant

programs; and (16) the power to form contracis. The only

powar this district appears to lack is the power to provide
police protaction. RCID's powers may he exercised through-
out the entire digtrict, even in portions of the district
that overlap municipalities and other political subdivisions,
Furthermore, the power of eminent domain may bhe exercised
without as well as within the confines of the district.
RCID's Board of Supervisors consists of five members, all

of whom must own land within the district, and a majority

of whom must reside there or in an adjacent county. Voting

power ls assessed on the basis of one vots per one acre of
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18/
land.

INTERGOVERMMENTAL COCPERATION AGREEMENTS

Critics of the special district conéept pqint
te the fragmentation, duplicaticon, lack of coprdina;ion
and general unresponsive attitude the technique praoduces |
as reasons Sor limiting its use. However, despite these
problems, critics cannot deny that legitimate nsed frequéntly
exists to deal with a special problem or service on a scale
tranacending the capabilities and boundaries of general
purpose local governments., The drafters of the 1970
Illineis Constitution scught to respond to this dilemna
by removing impediments to cooperaticn between existing
géneral purpose governments. - It was hoped that 1if general
purpose governments were given broad power to cooperate
with each other in dealing with regional powers, the need
for special district governments would he diminished.

Scholarly suppoﬁt for such voluntary cocoperation
as an answer to fragmentad local government has ¢rown sig-—
nificantly in the last decade.ég/ Intergovernmental agrse-~
ments are said to have "the distinet advantage of being
implemented as the result of negotiations by representatives
rasponsive to the electorate.” The functional fragmentation
which many local governments, including special districts,

face is avoided with the intergovernmental cooperaticon

approach becauses the agreements arz negotiated by general
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purpcse governments whose responsibilities and powers
20/
encompass many functions.”  The areas of parks, watar

p———n

{" supplies, sewerage service, libraries, aducation, hospitals,
housing, irrigation; ‘construction, fire and police serxvices,

r ) - -

| jail services, street construction, repair ané maintenance,

refuse disposal, health services, recresation programs,

tax collection, civil service administration, subdivision

———y

ragulaticn, building inspection, airports, transit, and

—
'

planning and zoning have all been the subject of inter-
[ 21/

governmental agresments.

-

The Pinelands legislation calls for intergovern-

mental cooperation to aid in the advancement and implementa-

. tion of its goals and policies., Section 2 of the Act, for

X axample, statas that adequate protection of thes Pinelands
L: araa "will rzquire the coordinated efforts of all relevant

municipal, county, state and federal agencies.," The

S——

legislation alsc dirscts the Pinelands Commissicn to include

in its Plan a "coordination and consistency component which

details the ways in which local, state, and faderal programs

e

and policies may best be coordinatad to promote [its] goals

E and policies." Pinally, the Act authorizes the Commission
) to enter "any and all agreements or contracts . . . necessary,
E convenient, or desirable”" for its purposes and to carry

gut its powers.
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Many states currently have scattered througheout
their statute books several statutes that authorize inter-
governmental cogperation in specified areas. In New Jersey,
for example, one statute augthorizes contracts between
municipalities and sewerage authoritiesggfwhile“ancther
authorizes joint agreements betwsan the governing bodies
of municipalities'aﬁd/ar counties for the joint exercise
of planning and land use contral.powers.géz Such fragmented
authdrizaﬁicq for iﬁtargovernmental cocoperation inas been
sevarely-critidizedi, Cne-commentator statas that these
indiviéﬁal authorizations are but "remedies to curs what
in realitf are merely specific cases of a recurreat
di;éase — thg'inability of gdverning unitsi;écting alone,
to perform adequately their public duties." . Thus, a

more comprehensive solution has been called for: one broad

_ 25/ : : :
ganeral .statute authorizing intargovernmental agresements
25/
on a variety of subjects.”  Beginning with its 1970

Coﬁstitution, Illinois has sought to follow this path.

The Illinois Constitution of 1970 contains a
specific provision authorizing intergovernmental coopera-
tion: -

(a) Units of local government and
- school districts may contract or otherwise
associate among themselves, with the State,
- with other states and their units of local
government and school districts, and with
the United States to obtain or share services
and to exercise, combine, or transfer any
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powar or function, in any manner not prohibited
by law or by ordinance. Units of local govern-
ment and school districts may contract and

otherwise associate with individuals, associa-
tions, and corporations in any manner not pro-
hibited by law or by ordinance. Participating
units of government may use thelr credit, rsv-
anues, and other rasources to pay costs and

te service debt related to ilntergovernmental
activities. :

(b) Officers and amployees of units of
local govermment and school districts may parti-
¢cipate in intergovernmentzl activities authorized
by their units of government without relinguishing
their offices or positions.

{c} The State shall encourage intergovern-
.mental cooperation and use its technical and
financial resources to assist ilntsrgovernmental
“activities. 27/

This constitutional language contains "one of the broadest

grants of authority for intergovernmental ccoperation to be
28/
found in the Unitsd States.™

The constitutional drafters stated that:

{elhe purpose of thiz . . . section is tc provide
maximum flexibility to units of loczl government
in working out solutions to common problams in
concert with other units of government at all
levels . . . . Units of local government will

pe allowed to exercise their powers and func-
ticng with others or to Lransfer thelr powers

and functions, ons to ancther or otihers,
according to their needs and circumstances. 23/

Thus, Dillon's Rule was to bhe repudiated, and local govern-
ments permitted to initiate and carry cut intergovernmental

activitiss at the local level without the need tc seek

30/
statutory authority from the state legislaturs.



- 288 =

The Illinois ceonstitutional provision authorizes
intergovernmental contracts as well as joint agreements.
Although there ié disagresement about the practical dif-
ferance hetween a jeoint agreement and contract, commentators
agree that there is 3 theoratical diffsrence between the ..
twe. In a joint contract, cne party furnishes serviges .
to one &r more other parties. In a joint agreement, on
the other hand, all members, or a board'created by them,
participate in furnishing‘service.gi/ Service contracts.
are generally used in transactions between cne or mors
comprenensive governmental units such as a county (the
furnishing unit) and smaller units such as municipalities

(the paying/receiving units). Joint agreements, on the

other hand, are generally used by parties of equal politi-
32/
cal rank.

Thrae years aftsr the 1370 Constitution was
adopted, the Illinois legislature enacted the Intergovern-
33/
mental Cooperation Act.”  The Act is basically a rsiteration

of the constitutional prowvision which supplements and

clarifies, rather than implements, the constitutional language.

Section 3 of the Act, entitled "Intergovernmental Agreements,"”
' C 34/
states that public agencies may enter agreements Lo exercise

"[alny power or powers, privileges or authorityv exercised
35/
or which may be exercised by a public agency of this State."

Section 3 is entitlad "Intergovernmental Contracts," and
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provides that public agencies may contract "to perform
any governmental service, activity or undertaking which
any of the public agencies entering into the contract is

- 36/
authorized by law to perform.” - T

The Act defines "public agency” as "any unit of

local government as defined in the Illinois Constitution
of 1970, any scheocol district, the State of Illincis, any
agency of the State government or of the United States, or
of any other State and any political subdivision of another
state."EZ/ Thus, every unit of governmment in the naticn
would appear te be eligible to cooperate with Illinois
units of govarnment., Furthermore, the statutory language
that authorizes the agrsements and contracts, as well as
the constitutional provision, indicates that any govern-
mentallentity may contract or form an agreement with
ancther governmental entity to perform any functicon within
the power of either entity.

| Commentators insist that the potential for inter-
governmental cooperaticon in Illincis is very broad indeed.
Despitae some restrictive interpretations of the constitutional
and statutory provisions by the Illincis Attorney Generzal 2/
and an Illinois Appellats Ccurt,ég/legal scholars maintain

that the Illinois provisions, unlike intergovernmental

cooperation auticrizations in other states, do not reguirs
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40/
mutuality of gowars. The mutuality doctrine would

require all parties to a joint agreement or contract to

- have the power to perform.the function that'is-the subject
~of the contract or agreement. The constitutional and
statutory provisions 4o not, however, require-mutuality.
The constitution states that governmental units may-

41/
"exercise, combine cr transfer any power or function . .

The language of the Illinecis Intesrgovernmental Cooperation:
Act is equally as clear.iz/ Tllinois law thus contains
potentially vast authority for intergovernmental coopera-
tion.

Illincis municipalities have hardly had time to
begin the exploration of the'full potential of intsrgovern-
mental cooperation. chever,'our experience in recent
years suggests that as local officials begin to understand
the breadth of the constituticnal and statutory grants,
thay <¢an be expectéd to devise more and cooperative programs
-~ the device apparently has considerable appeal to local
governments because it enabkles them to define with gre=at
‘specificity the extant to which they are relinguishing
local power in pursuit of some other goal. ITwo inter-
governmental cooperative ventures have been especially
successful in the area of land management and merit brief

description hera.
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The Barrington Area Council of Governments
{BACOG}iE/was established by intergovernmental agreement

in April of i976. BACOG member communities are the Villages
of Barrington, Barrington Hills, South Barrington, Tower
Lakes, Inverness and Deer Park. These communities ara all
locatad in the northeastern corner ¢f Illincis, acrtawast

of the Chicago Metrzopclitan area.

BACOG's governing board is made up of the village
presidents of zll member communities. The board is responsi-
ble for discussing regicnal problems, developing, adepting
ané raviewing plans, and for providing citizen participation.
Tha board is authorized to employ an executive director,
an assistant planner and, when nseded, a planning consultént.

BACOG is generally responsible for the develop-
ment of st&ategies for mutual agrzement which are supportive
of Barrington aresa planning goals and objectives. A BACOG
spokesman reports that although the organization was
initially concsived as a vehicle for land use planning and
growth management, it is now engaged in compreanensive
and functional planning as well. That representative
stated that member communities have bheen very cooperative;
although communities may hold differing views on particular
areas, such as housing, they generzlly come to a consensus

with regard to major, overall planning goals.
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BACOG is reported to be progressing well toward
its objectives. Examples given evidencing this progress
wera: the adoption of a land use Plan covering the antire
l3-square-mile area encompassing the member communities; .
the development of environmental land use ordinances that .. -.
- were adopted by all but one BACOG mamber; the undertaking
of water supply studies; and boundary agrzements that have
been enterad intc by varicus member communities. A BACOG
representative states that the organization has been well
received by the puklic, citing a wide-ranging public
information program that involves profaessicnal public
relations services, fraquent appearancas before citizens'’
groups, and a BACOG newsletter.

Wﬁ;nwéééégﬁéﬁ comment briefly on the major
strengths and weaknesses of the program, BACOG's Director
noted the following elements as strengths: the homogeneous:
seclo=-economic make~-up ¢f all member communities, public
awareness of the organization and its purpceses, staffing
from the inception of the program, and organization at a
point in time early encugh to "get a handle on" arsa prob-
lems, such as growth management, so that "crisis planning”
could be averted., The Director cited the failure of one
area community to jein the organization and the lack of
state initiatives for environmental land use programs as

possible weaknesses of the current BACOG program.
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The Techny Area Joint Planning Commission
was established by formal agreement in 1972. Commission
organizers sought to estabiish a wehicle for intercommunity
dialcgue in the area of land use and development.

Commission members are the Villagas and Park
Districts of Glenview, Northbrock and Northfield (ncrthwestern
suburbs of the City of Chicago), Northiield Township, and
ﬁlementary School District 29. The agreement provides that
each participating party is entitled t¢ be raepresented by
one Commissioner. The three member villéges, ho%ever, are
each represanted by both their Village Manager and Village
President, who both serve as Commissioners. . These Com-
missioners form a governing board which is responsible
for the collaction, cocrdination and dissemination of
information, and for raesearch, planning and review.: The
board emplovs its own staff for assistance in carxrying cut
these functions. The planning staff of each member com-~
munity contributes planning data, and ths Northeastarn
Illincis Plann;ng Commission serves as a central planning
agent who assembles and coordinatas planning data collected
by the Commission.

Several other arsa governmentzl units nave parti-
cipated in Commission meetings and deliberations, although
they are not formal participants in the intergovernmental

agreement. Those units include area school districts, the
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Cook County Forest Preserve District, the Metropolitan
Sanitary District of Greater Chicago, and the Soil
Conservation Service.

Commission functions include joint land use

planning for arsas of land adjacent to member governments-

and raticnalization of boundaries and annexation pelicies.

In addition, the Commission supports the acquisiticn

and development of cpen space and £lood retantion-facili--—0
ties by the Cock Couﬁty Forsst Praserve District and the
Metropolitan Sanitary District of Greater Ch;cago“and
works to present a united positicon on zoning changss for
unincorporated land.

The Commission has prapared a2 formal land use
plan, and in 19275, thirteen arsa units of local government
signed the Techny Aresa Plan Adoption Agrzement, adopting
the plan and committing themselves to its implementation,
The plan contains provisions fega:ding land use and resi-
dential densitises as well as municipal, park district and
school district boundariss. The >lan must be reviéﬁed o
evary thres years. A representative of the Techny Commission
reports that the 1978 review is still in progress.

A& Techny Commissiocnexr iecently indicated that the
Commission has developed as was contamplated at the‘time

the criginal intergovernmental agresment was signed-in 1%72,

and that all commission members have been cooperative. Since
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the adoption of the Techny Area Plan, however, the Com-
mission has been rather stagnant, reflecting its members'
satisfaction with the Plan and with the land use "status

quo" in the arsa. The Techny Commission has been well

- received both politically and by the general public. When

asked about major strengths and weaknesses of the Techny
program, the Commissioner raplied that the mere fact of
harmonious participation by 13 area units of local gecvern-
ment should be viewed as the major strength of the program.
The'Commissicner-did express some concern, however, regarding
the lack of any test of the Techny "concept" in the courts.
It should also be noted that the unincorporated Techny

ar2a which is the object of the intergovernmentallagraement
has-nct, as“;eég ﬁéﬁe under any significant developmeng

pressure.
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improvement districts such as EMSID have drawn criti-
cism. One commentator has stated that the promoters
of such districts are "warping and twisting the
traditional concept of a3 special district as a public
agancy created to effact a public purpose and a public
benefit." Willoughby, The Quiet Allianca, 38 S. CAL..
L. REV. 72, 79 {1965). Other arguments against this
use of the special districts are: (1) they perform
essentially a private and propristary service, with
no guarantee ¢f lasting "public interest"; (2) they
ancourage marginal and speculative projects; and (3)
they may spawn urban sprawl. Id. at 78. -

Note, supra note 17, at l061-52.
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Aporocach, 33 M0, L. REV. 442, 443-44 nm. L2 (L968).
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See text accompanying notes 35-36, supra.

The information upon which this review 1s based was
gleaned from two sources:

{a) Zllinois Department of Local Government Affairs

& NMortheastern Illinois Planning Commission, INTER-
GOVERNMENTAL COOPERATION IN ILLINOIS (1978).

(b) Telephone conversation with Mr. Dom Kline, Directer,
The information on which this review is base&;wasm.

obtazined from two sourcas: -

(a} Illinois Department of Local Government Affairs &
Northeastarn Illinecis Planning Commission, INTERGOVERN-
MENTAL COOPERATION IN ILLINQIS (1978).

{(B) Telephone conversation‘fith Myr. John Eckenrcde,

Manager, Village of Neorthfield (Jan. 7, 1980).





