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Gurkas, Lisa

L
From: Gurkas, Lisa
Sent: Tuesday, Cctober 03, 2017 11:15 AM
To: : Gurkas, Lisa
Subject: FW: Straw Proposals

Attachments: Infrastructure Straw Proposal (4-26-2017).pdf; Provisional Rates Straw Proposal
. (4-26-17).pdf

From: Gaglioti, Maria [mailto:Maria.Gaglioti@bpu.nj.gov]

Sent: Wednesday, April 26, 2017 3:55 PM

To: Stefanie Brand; Shelly Massey; tamara.linde@pseqg.com; ioseph.accardo@pseq.com; scocchi@sjindustries.com:
smitchell@sjindustries.com; adembia@ning.com; pkeefe@southernco.com; geisenstark@windelsmanx.com; Lauren M,
Lepkoski (llepkoski@firstenergycorp.com); philip.passanante@pepcoholdings.com; westark@pepcoholdings.com;
jmeyer@riker.com; Carley, John L. - Regulatory; jkooper@middlesexwater.com; robert.brabston@amwater.com;
dgern@geordonscornerwater.com; flwcoffice@optonline.net; lwaters@acsewerage.com; jhildabrant@agquaamerica.com;
iim.cagle@unitedwater.com; gary.prettyman@suez-na.com; james.mastrokalos@suez-na.com; jmf1294@yahoo.com;
movw@goes.com; j.hosking@roxburywater.com; SamSJF@verizon.net; glorstuart@comcast.net;
dbsir@simmonstransport.com; ahendry@njua.com; Goldenberg, Steven (SGoldenberg@foxrothschild.com);
eliebman@aarp.org; geoffrey.gersten@dol.Ips.state.nj.us

Subject: Straw Proposals

Attached please find the straw proposals issued by BPU today.

Sincerely,

Executive Assistant

Office of the Chief Counsel

New Jersey Board of Public Utilities
44 South Clinton Avenue — 3rd Floor
P.O. Box 350

Trenton, New Jersey 08625
(609)292-1482 (Voice)
(609)777-3332 (Fax)

CONFIDENTIALITY NOTICE: The information contained in this communication from the Office of the New
Jersey Board of Public Utilities is privileged and confidential and is intended for the sole use of the persons or
entities who are the addressees. If you are not an intended recipient of this e-mail, the dissemination,
distribution, copying or use of the information it contains is strictly prohibited. If you have received this
communication in error, please immediately contact the NJ Board of Public Utilities at (609) 292-1482 to
arrange for the return of this information.



ANNOUNCEMENT OF STAKEHOLDER PROCESS

In recent years, the New Jersey Board of Public Utilities (“Board”) has
approved in excess of $3 billion in “Infrastructure Programs” administered by
energy and water utilities related to resiliency and reliability. The Board has
approved the Distributed System Improvement Charge (“DSIC”) for water
companies, and separately, large Infrastructure Programs to implement repairs
and replacements after Superstorm Sandy and Hurricane Irene. While each
Infrastructure Program has been handled by the Board on an individual basis,
the Board has nevertheless deveioped certain requirements and processes to
protect ratepayers and facilitate replacement and repair of aging utility
infrastructure.

Board Staff has been directed to establish a stakeholder process to
receive comments and proposals regarding potential regulations and filing
requirements for additional infrastructure projects that will not be included as
part of a utility’s Capital Expenditures (“CapEx”). After consideration by the
Board, this straw proposal may result in a rule applicable to a utility that wishes
to establish or expand an Infrastructure Program.

The straw proposal concerning Infrastructure Programs will be the subject
of a stakeholder meeting to be held on May 4, 2017 at 1:00 pm at the Board’s
offices, located at 44 South Clinton Avenue, Trenton, NJ 08625. Public
comments are invited. Written comments are also invited and must be
submitted to Irene Kim Asbury, Secretary, New Jersey Board of Public Utilities,
44 South Clinton Avenue, 3" Floor, Suite 314, CN 350, Trenton, New Jersey
08625, on or before May 12, 2017.

The following topics are included for discussion and comment at the
stakeholder meeting and by written submissions:

1. The Infrastructure Program may be for a period of five (5) years or less.

2. The Infrastructure Programs are voluntary.



3. Any Infrastructure Program must be incremental to the Utility’s
average CapEx over the prior five years.

4. A filing in support of an Infrastructure Program must:

a) Include projected annual CapEx budgets for a five-year period,
broken down by major category of expenditures;

b) Specify the projects, and include descriptions of project
objectives and detailed cost estimates;

c) Include an Infrastructure Program budget establishing the
maximum {or “cap”) that can be spent (although year to year
variations of ten percent will be allowed, and larger variations
may be permitted with Board approval};

d) Include similar projects within the utility’s CapEx budget equal
to ten percent of the amount of the Infrastructure Program; and
be supported with semi-annual status reports for project
management oversight purposes.

5. The projects within the Infrastructure Program must be related to
reliability, resiliency, and/or replacement and may include, but are not

limited to:

a) Replacement of Gas Utilization Pressure Cast Iron mains with
. elevated pressure mains and associated services;

b} Replacement of Gas bare steel and coated steel mains and
services;

¢) Installation of Gas Excess Flow Valves where necessary;

-2-



d) Electric distribution automation investments, for example,
SCADA equipment, relays, reclosers, Voilt/VAR control,
communications networks, and Distribution Management
System Integration;

e) Resiliency or Redundancy Projects; and

f) Projects deemed by the Board to involve critical
interconnections of a utility plant.

The projects must be non-revenue producing. Blanket Infrastructure
Programs will not be eligible.

Cost recovery will be through a surcharge mechanism that will allow
accelerated recovery,

. The Infrastructure Program must include a cost benefit analysis.

. The maximum annual increase in rates attributable to an

Infrastructure Program will be two percent.

10. For combination utilities, separate gas and electric Infrastructure

Programs may be established, each with their own respective spending
caps.

11. Allowance for Funds Used During Construction (“AFUDC”} would be

allowed but not deferred accounting once facilities are in service,

12. The utilities will be allowed to file rate recovery petitions on a semi-

annual basis provided at least ten percent of the Infrastructure
Program’s costs were in service during the semi-annual period.
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13. Rates will be provisional, with prudency to be determined in the next
base rate case, which will be required to be filed no later than five
years after the approval of the Infrastructure Program.

14. An annual earnings test shall be required, which shall include an
unadjusted cost and revenue study.

15. If the calculated Return on Equity (“ROE”) exceeds the allowed ROE
from the last base rate case by fifty basis points, there will be no
accelerated recovery for the next six months and until a new
calculation shows no return over the fifty basis points.

16. Water utilities may use this method for infrastructure improvements
or may use the Board’s DSIC rules. '
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NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION
This opinion shall not "constitute precedent or be binding upon any court.”

Blthough it is posted on the internet, this opinion is binding only on the
parties in the case and its use in other cases is limited. R.1:36-3.

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-1153-14T1

IN THE MATTER OF THE BOARD'S
REVIEW OF THE APPLICABILITY
AND CALCULATICN OF A

CONSOLIDATED TaAX ADJUSTMENT.

Argued October 25, 2016 — Decided September 18, 2017
Before Judges Fisher, Ostrer and Vermoia.

On appeal‘from the New Jersey Board of Public
Utilities, Docket No. E012121072.

Diane Schulze argued the cause for appellant
Division of Rate Counsel (Stefanie A. Brand,
Director, attorney; Ms. Schulze and Christine
M. Juarez, on the briefs).

Carolyn A. McIntosh, Deputy Attorney General,
argued the cause for respondent New Jersey
Board of Public Utilities (Christopher S.
Porrino, Attorney General, attorney; Andrea M.
Silkowitz, Assistant Attorney General, of
counsel; ‘Ms. McIntosh, on the brief).

Stephen B. Genzer argued the cause for
respondent Aqua New Jersey, Inc., and United
Water New Jersey, Inc. (Saul Ewing LLP,
attorneys; Mr. Genzer, on the brief).

Lawrence S. Lustberg argued the cause for
respondent Atlantic City Electric Company
(Gibbons PC, attorneys; Mr. Lustberg and
amanda B. Protess, on the briefs).



PER CURIAM

Gregory Eisenstark argued the cause for
respondent Jersey Central Power & Light
Company (Windels Marx Lane & Mittendorf, LLP,
attorneys; Mr. Eisenstark, on the brief).

Ira Megdal arqued the cause for respondent New
Jersey-American Water Company, Inc. (Cozen
O'Connor, PC, attorneys; Mr. Megdal and Mark
Lazaroff, on the brief).

James C. Meyer argued the cause for respondent
New Jersey Utilities Association (Riker Danzig
Scherer Hyland & Perretti, LLP, attorneys; Mr.
Meyer, of counsel and on the brief; Diane N.
Hickey, on the brief).

Fox Rothschild LLP, attorneys for respondent
New Jersey Large Energy Users Coalition
(Steven S. Goldenberg, of counsel and on the
brief).

Cullen and Dykman LLP, attorneys for
respondent Pivotal Utility Holdings, Inc.,
(Kenneth T. Maloney, on the brief).

Janine G. Bauer argued the cause for amicus
curiae AARP (Szaferman, Lakind, Blumstein &
Blader, PC, attorneys; Ms. Bauer, on the
brief).

The Director of the Division of Rate Counsel appeals the

Board of Public Utilities®

final order revising its policy for

calculating the consolidated tax saving adjustment (CTA) the Board

utilizes in part to determine just and reasonable utility rates.

A-1153-14T1



Rate Counsel and other interested parties® argue the revised CTA
is not supported by adequate findings of fact, is not founded on
sufficient evidence in the record, and constitutes a rule that was
not enacted in accordance with the Administrative Procedure Act
(APA), N.J.S.A. 52:14B-1 to -15, and due process requirements. The
Board, and respondents, the New Jersey Utilities Authority and
various utility companies®? contend the Board's adoption of the
revised CTA did not constitute rulemaking requiring compliance
with the APA, is supported by the evidentiary record, and
constitutes a proper exercise of the Board's discretion. Because
we conclude the Board's adoption of the CTA constitutes rulemaking
and the Board failed to comply with the APA's requirements, we
reverse.
I.

The Board is charged with supervising and regulating public

utility companies, N.J.S.A. 48:2-13(a), and setting "just and

reasonable" rates for those utilities, N.J.S.A. 48:2-21(b)(1).

! Respondent New Jersey Large Energy Users Coalition and amicus
American Association of Retired People (AARP} filed briefs
supporting Rate Counsel's appeal. The Coalition participated in
the proceeding before the Board. We granted AARP leave to
participate in the appeal as amicus curiae.

? The respondent utility companies are Aqua New Jersey Inc., United
Water New Jersey Inc., Atlantic City Electric Company, Jersey
Central Power & Light Company, American Water Company, Inc., and
Pivotal Utility Holdings, Inc.
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The Division of Rate Counsel is a gquasi-independent agency
authorized by statute to represent the interests of utility
ratepayers in rate-setting matters before the Board. N.J.S.A.

!

52:27EE-48(a}; I/M/O Provision of Basic Generation Serv., 205 N.J.

339, 360 (2011).

To obtain an increase in utility rates, a utility company
must petition the Board and prove that an increase is just and
reasonable. N.J.S5.A. 48:2-21(d). To sustain its burden of proof,
a utility must establish "(1) the value of its property or the
rate base, (2) the amount of its expenses, including operations,
income taxes, and depreciation, and (3) a fair rate of return to

investors." In re N.J. Am. Water Co., 169 N.J, 181, 188 (2001).

A company's "rate base" is "the fair wvalue of the propefty
of the public utility that is used and useful in [providing the

regulated] public service." In re Petition of Pub. Serv,

Coordinated Transport, 5 N.J. 196, 217 (1950). Reasonable rates

for the service are generally set at an amount meant to "cover the
utilities' expenses plus a return on the shareholders’
investment," that is, an amount that permits "the public utility

to earn a falr return on its rate base." Penpac, Inc. v. Passaic

Cty. Utils., Auth., 367 N.J. Super. 487, 506 (App. Div.), certif.

denied, 180 N.J. 457 (2004).
In an assessment of a utility’'s claimed expenses, a reasonable
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rate shall be based only on "actual operating expenses . . . , and
not for hypothetical expenses which did not and foreseeably will

not occur." In re N.J. Power & Light Co., 9 N.J. 498, 528 (1952).

The calculation of a utility company's tax expenses for use in the
determination of its rate base is controlled "only by [its] real
tax" expense, "rather than that which is purely hypothetical."

Lambertville Water Co. v. N.J. Bd. of Public Util. Comm'rs, 153

N.J. Super. 24, 28 (App. Div. 1977), rev'd in part on other

grounds, 79 N.J. 449, 458 (1979).

The Board has used é CTA to calculate the real tax exXpenses
of utility companies whose federal tax returns are filed as part
of the consolidated tax returns of their parent companies. The
filing of a consolidated tax return permits the parent to offset
the tax liability resulting from the profits of one or more of its
affiliates against the losses of other affiliates. This reduces
the tax obligations of each member of the group and saves each
member a portion of the tax obligation they would have incurred
if they filed their returns separately. Our Supreme Court has made
clear that ratepayers must share in the resulting benefit to the

utility. N.J. Power & Light Co., supra, 9 N.J. at 528. Otherwise,

ratepayers would pay a utility's hypothetical and not real tax
expenses. Ibid.
The Board has "the power and function to +take into
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consideration the tax savings flowing from the filing of [a]
consolidated return and determin[e] what proportion of the
consolidated tax 1is reasonably attributable to" +the utility.

Lambertville Water Co,.,, supra, 153 MN.J. Super. at 28. The Board

is not bound by any particular methodology and may exercise its
sound discretion to determine and make appropriate adjustments for
a company's actual tax liability and thus ensure the reasonableness

0of the resultant rates. In re Revisicn of Rates Filed by Toms

River Water Co., 158 N.J. Super. 57, 60-61 (App. Div. 1978), rev'd

on other grounds, 82 N.J. 201 (1980). The Board has exercised its

authority by using the CTA as the means to share with the company's
ratepayers the benefits of the tax savings resulting from the
consolidated tax filings.

The CTA Methodology

Prior to the Board's order challenged on appeal, the Board
used what has been characterized as "the Rockland methodology"?® to
determine the CTA. Under the Rockland methodology, calculation of

the CTA first requires a determination of the net taxable gains

* The Rockland methodology was developed in a series of rate cases
culminating in I/M/Q The Verified Petition Of Rockland Electric
Company, BPU Docket No. ER02100724 (Apr. 20, 2004) (slip op. at
62-64); see also In re Petition of Jersey Cent. Power & Light Co.,
BRC Docket No. ER91121820J (June 15, 1993) (slip op. at 8); In re
Petition of Atlantic City Elec. Co., BRC Docket No. ER90091090J
(Oct. 20, 1992) (slip op. at 6).
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and losses of all of the companies on the consolidated federal tax
return for each year during a review period which begins in 1991
and ends 1in the most recent tax year. The companies that
experienced net taxable gains are grouped together and their net
taxable gains are aggregated. The companies that experienced net
taxable losses are grouped together and their net taxable losses
are aggregated. The aggregated losses are then multiplied by the
applicable federal income tax rate to determine the group's
consolidated tax benefit. The amount of the consolidated tax
benefit is then allocated proportionately to the companies that
experienced net taxable gains based on their proportionate share
of the total aggregated gains.

If application of the Rockland methodology establishes that
a New Jersey utility experienced net taxable gains during the
review period, its proportionate share of the consolidated tax
benefit constitutes its CTA. The amount of the CTA affects the
utility's rate base because the larger the tax savings adjustment
under the CTA, the greater the reduction in the utility's rate

base.*!

* The CTA does not result in a dollar-for-dollar reduction in the
utility's tax expenses that are used to calculate the rate base.
The CTA tax savings are treated as a loan from ratepayers, whose
payments contributed to the profits that would otherwise have been
taxed if not for the consolidated filing. Jersev Cent. Power &

7 A-1153-14T1



The Board Modifies the Rockland Methodology

In January 2013, the Board approved an order opening a generic
proceeding to review the CTA. The Board noted that its current CTA
methodology had been used for approximately twenty years and that
federal tax laws and many of the companies' corporate structures
had changed. The Board sought "input from stakeholders, including
the utilities, customers, and . . . Rate Counsel" to determine the
Board's use of the CTA, the calculation of tax savings from the
filing of consolidated returns, the manner in which the savings
should be shared with the utility companies and ratepayers, and
if a rulemaking proceeding should be initiated. The order was
posted to the Board's website and circulated to those oﬂ its
generic stakeholder service list.

In March 2013, the Board posted an official Notice of
Opportunity to Comment on its website and circulated it to
stakeholders on its service list. The notice requested comments
concerning the CTA and responses to requests for information about

the stakeholders' respective positions on whether a CTA should be

Light Co., supra, slip op. at 8. The parent company gains use of
those profits earlier than it otherwise would have, and the CTa,
in turn, compensates ratepayers for the time-value of their money
by adjusting the company's rate base in an amcunt intended to
prospectively credit ratepayers for the carrying costs of the
loan. Petiticn of Atlantic City Elec. Co., supra, slip op. at 6.
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utilized and what changes should be made to the CTA. The Board
requested that the utility companies calculate their current CTA
using the Rockland methodology and include, if applicable, the CTA
included in the company's last rate base case. The notice advised
that following the Board's review of the responses, it would
announce a schedule of hearings to provide all interested parties
with the oppertunity to provide testimony on CTA issues.

The New Jersey Utilities Authority (NJUA) submitted comments
on behalf of its members and various utility companies also
submitted written comments. They advocated for the abolition of
the CTA, arguing that the adjustment had become arbitrary due to
an ever-expanding review period that used 1991 as its fixed
starting point, and due to the CTA calculation's inclusion of
companies that no longer participated in the consclidated income
tax filings. They also asserted that épplication of the CTA
adversely affected the utility companies' ability to attract
capital and other investments necessary to ensure the safe and
efficient provision of their requlated services.

The utility companies and the NJUA further noted that the
relatively small CTAs that resulted from application of the
methodology when it was first implemented had been replaced by a
CTA that in one case was more than forty times higher. They ufged

the elimination of the CTA and argued that if the Board continued
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its use, the review period should be reduced to as few as three
years, electric company transmission assets and other operations
should be removed from the analysis because they are not regulated
by the Board, and companies that have been divested, dissolved,
or are otherwise inactive should be excluded from the calculation.

Rate Counsel also submitted comments acknowledging that the
length of the review period could result in inappropriateiy large
adjustments and that changes in the tax code during the twenty
years since the adoption of the methodology might impact the
propriety of the calculation. Rate Counsel recommended that the
CTA be reevaluated and adjusted based on utility specific data in
fourteen different areas. Rate Counsel also urged that adoption
of a revised CTA be completed through formal rulemaking.

In July 2013, the Board issued a Notice of Opportunity to
Provide Additional Information, requesting +that +the wutility
companies provide data in each of the fourteen areas suggested by
Rate Counsel. The notice further advised that following its review
of the requested data, the Board would schedule a hearing to
provide interested parties with an opportunity to testify
concerning the CTA.

In November 2013, the Board issued a letter request for data
concerning the taxable gains and losses for the utility companies
and their affiliates for each calendar year from 1991 through

10 A-1153-1471



2012, and similar information from electric and gas companies
broken down into gains and losses attributable to their separate
electric and gas operations,

Based on the information and comments received during the
process, at the Board's June 2014 meeting its staff recommended
the retention of the Rockland methodology for calculation of the
CTA with the following three revisions: (a) reduction of the review
period to a fixed span of five calendar years; (b) an allocation
of the benefits of consolidated tax savings with the utility
company receiving seventy-five percent of the savings and the
ratepayers receiving twenty-five percent; and (3) the exclusion
of electric company transmission assets from the CTA calculation.
The Board published notice of the proposed policy on its website
and in the New Jersey Register, 46 N.J.R. 1657{a) {July 7, 2014),
and distributed the notice to its service list, advising that
public comments would be received until August 18, 2014.

The NJUA, the utility companies, Rate Counsel and the New
Jersey Large Energy Users Coalition submitted comments. At its
October 2014 meeting, the Board considered the recommended
revisions and issued a final decision adopting them. The Board
ordered that the CTA Rockland methodology would remain in effect

with the following modifications:
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1. The review period for the calculation shall

be for five calendar years including any

complete year that is included in the test

year.

2. The [CTA] based on that review period shall

be allocated so that the revenue requirement

of the company is reduced by 25% of the

adjustment; and

3. Transmission assets of the [electric

distribution companies] would not be included

in the calculation of the CTA.
The Beard further ordered that the modified CTA would be utilized
in all pending and future rate cases. The Board permitted the
reopening of cases to permit recalculation of the CTA where the
record was closed but the Board had not yet rendered a final
decision. The Board's decision and order was entered on October
22, 2014, Corrective orders were entered on November 3, 2014 and
again on December 17, 2014. Rate Counsel appealed.

II.

Rate Counsel, the Coalition and amicus AARP assert that the
Board's decision and order must be reversed because the Board was
obligated to promulgate the CTA modifications through formal
rulemaking in accordance with the APA. N.J.S.A. 52:14B-4. They
contend the Board's order establishes a uniform policy defining
the CTA methodology and, therefore, it establishes a rule that can
only be adopted in accordance with the APA. In its decision, the

Board found that rulemaking was not required because it had

12 A-1153-14T1



"flexibility to determine how to proceed in matters presented to
it, and [could] use its discretion to choose the most appropriate
manner, including by contested‘ case, rulemaking or informal
process, based on the issues raised and the potential effects of
the resolution." The Board, therNJUA and the utility companies do
not dispute that the Board did not comply with the APA's procedures
for rulemaking, but they contend rulemaking was not required
because the CTA does not establish the rates, and application of
the CTA can be adjusted in rate cases to ensure that the Board
fulfills its obligation to set fair and reasonable rates. See
N.J.S.A. 48:2-21(b)(1).

"administrative agencies possess wide latitude in selecting
the appropriate procedures to effectuate their regulatory duties

and statutory goals." In re Auth. For Freshwater Wetlands Statewide

Gen. Permit 6, Special Activity Transition Area Waiver For

Stormwater Mgmt., Water OQuality Certification, 433 N.J. Super.

385, 413 (App. Div. 2013); accord In re Request for Solid Waste

Util. Customer Lists, 106 N.J. 508, 519 (1987). "[A]lgencies enjoy

great leeway when selecting among rulemaking procedures, contested
hearings, or hybrid informal methods in order to fulfill their

statutory mandates." Provision of Basic Generation Serv., supra,

205 N.J. at 347. However, "[a]ln agency's ability to select
procedures it deems appropriate is limited by 'the strictures of
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due process and of the [APA].'" In re Consider Distrib. of Casino

Simulcasting Special Fund, 398 N.J. Super. 7, 16 (App. Div. 2008)

(quoting Request for Solid Waste Util. Customer Lists, supra, 106

N.J. at 519).
An agency's "discretion to act formally or informally is not

absolute." In re N.J.A.C, 7:1B-1.1 Et Seqg., 431 N.J. Super. 100,

133 (App. Div.), certif. denied, 216 N.J. 8 (2013). "If an agency
determination or action constitutes an 'administrative rule,' then
its validity requires compliance with the specific procedures of
the APA that control the promulgation of rules." Auth. For

Freshwater Wetlands Statewide Gen. Permit 6, supra, 433 N.J. Super.

at 413 (quoting Airwork Serv. Div. v. Div, of Taxation, 97 N.J.

290, 300 (1984), cert. denied, 471 U.S. 1127, 105 8. Ct. 2662, 86

L. Fd, 2d 278 (1985)); accord Provision of Basic Generation Serv.,
supra, 205 N.J. at 347.

"Agencies should act through rulemaking procedures when the
action is intended to have a ‘'widespread, continuing, and
prospective effect,' deals with policy issues, materially changes
existing laws, or when the action will benefit from rulemaking's

flexible fact-finding procedures." Provision of Basic Generation

Serv., supra, 205 N.J. at 349-50 (qguoting Metromedia, Inc. v. Div.

of Taxation, 97 N.J. 313, 329-31 (1984)). To determine if the APA
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rulemaking requirements are implicated, we apply the following
analysis:

[AIn agency determination must be considered

an administrative rule . . . if it appears
that the agency determination, in many or most
of the following circumstances, (1Y is

intended to have wide coverage encompassing a
large segment of the regqulated or general
public, rather than an individual or a narrow
select group; (2) is intended to he applied
generally and uniformly to all similarly
situated persons; (3) is designed to operate
only in future cases, that is, prospectively;
(4) prescribes a legal standard or directive
that is not otherwise expressly provided by
or clearly and obviously inferable from the
enabling statutory auvthorization; (5)
reflects an administrative policy that (i) was
not previocusly expressed in any official and
explicit agency determination, adjudication
or rule, or (ii) constitutes a material and
significant change from a clear, past agency
position on the identical subject matter; and
(6) reflects a decision on - administrative
regulatory policy in the nature of the
interpretation of law or general policy.

[Metromedia, supra, 97 N.J. at 331-32.]

"The factors need not be given the same weight, and some
factors will clearly be more relevant in a given situation than

others," Doe v. Poritz, 142 N.J. 1, 97 (1995), and "[n]ot all

factors need be present for an agency action to qualify as an

administrative rule," Provision of Basic Generation Serv., supra,

205 N.J. at 350. "The pertinent evaluation focuses on the

importance and weight of each factor, and is not based on a
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quantitative compilation of the number of factors which weigh for
or against labeling the agency determination as a rule." Ibid,

Based on our review of the record, we are satisfied that the
Board's order satisfies all of the Metromedia factors and thereby
constitutes a rule requiring adoption through rulemaking in

accordance with +the APA, ee Auth. For Freshwater Wetlands

Statewide Gen. Permit 6, supra, 433 N.J. Super. at 413. With regard
to the first Metromedia factor, the modified CTA applies to all
of the utility companies whose tax returns are filed as part of
the consolidated returns of their respective holding companies.

Cf. Deborah Heart & Lung Ctr. v. Howard, 404 N.J. Super. 491, 506

(App. Div.) (finding rulemaking was not required in part because
the nine of eighteen cardiac surgery facilities subject to the
policy change constituted a "narrow, select group," and not a
"large segment of the regulated public"), certif. denied, 199 N.J.
129 (2009). In addition, because the utility company respondents
serve a significant portion of the regqulated public and the CTa
modifications will "impact the general public in its rate-paying
capacity, the first Metromedia factor . . . support[s] closer

adherence to rulemaking procedures." Provision of Basic Generation

Serv., supra, 205 N.J. at 350-51; see also In re Attorney General's

"Directive on Exit Polling: Media and Non—Partisan Public Interest

Groups," 402 N.J. Super. 118, 134 (App. Div. 2008) (finding first
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Metromedia factor supports rulemaking where the agency's order "is

intended to affect a large segment of the public"), aff'd in part

and modified in part on other grounds, 200 N.J. 283 (2009).

The second Metromedia factor also favors rulemaking because
the modified CTA generally and uniformly applies to all regulated
utilities whose tax returns are filed as part of consolidated

returns. Metromedia, supra, 97 N.J. at 331. Moreover, the Board's

order directs that the modified CTA applies prospectively,
including in those cases that were not yet decided but where the
record remained open at the time the order was entered. Thus,
application of the third Metromedia factor supports a finding that
the modified CTA constitutes a rule. Ibid.

As set forth in +the Board's order, the modified ¢€TA
"prescribes a legal standard {and] directive that is not otherwise
expressly provided by or clearly and obviously inferable from the
[Board's] enabling statutory authorization." Ibid. The Board is
required to set "just and reasonable rates," N,J.S.A. 48:2-21, but
there is no statutory directive establishing the methodology for
calculating a utility's real, as opposed to hypothetical, tax
payments to determine its rate base, and no statute directs the
use of a CTA. See Airwork, supra, 97 N.J. at 301 (holding
rulemaking is not required for an agency order directing the form
of a tax assessment where tax statute is specific concerning the
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underlying tax obligation). We are therefore satisfied the fourth
Metromedia factor favors a finding that rulemaking is required.

Application of +the fifth Metromedia factor also favors
rulemaking. Although the use of a CTA and the Rockland methodology
were previously expressed 1in the Board's determinations in
adjudicated cases, the shortened and finite review period, the
allocation of the tax savings, and the elimination of electric
transmission assets constitute "material and significant
change[s]" to the Board's prior CTA policy. Metromedia, supra, 97
N.J. at 331. The Board never before employed a finite review period
or a defined allocation, and never previously excluded a class of
a utility company's assets from its CTA calculation. Further, it
is not disputed that the modifications constitute material and
significant changes +o the CTA. 1Indeed, Rate Counsel, the
Coalition, the NJUA and the utility companies argued before the
Board that the CTA required material and significant changes, and
the Board's order achieved that result.

Last, the modifications reflect'the Board's decision on a
regulatory peclicy "in the nature of an interpretation of law or
general policy." Id. at 331-32. The Board acknowledges as much in
its decision and order, stating that £he modifications are required
to recognize "the fact that a fundamentai tenet of utility
regulation is that any methodology used by a requlator must result
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in an end result that is just and reasonable for both ratepayers
and shareholders." The Board adopted the modifications based on
its finding that the prior CTA methodology "may not be the
appropriate means of achieving that fundamental principle." See

Provision of Basic Generation Serv., supra, 205 N.J. at 352

(finding the Board's decision to "pass through" certain costs to
ratepayers could be viewed as a regulatory policf which was to be
applied later in individual rate-recovery hearings).

In sum, all of the Metromedia factors favor rulemaking here.
The Board's order constitutes a "statement of gerneral
applicability and continuing effect that implements [and]
interprets" the Board's "policy" concerning the calculation of tax
adjustments to a utility company's rate base, N.J.S.A. 52:14B-
2(e), and therefore is a rule within the meaning of the APA. See,

e.d., Auth. For Freshwater Wetlands Statewide Gen. Permit 6, supra,

433 N.J. Super. at 413 (finding agency's adoption of a computer-

based program used to determine the sufficiency of proposed
nonstructural stormwater management measures constituted

rulemaking); N.J. Animal Rights Alliance v. N.J. Dep't of Envt'l.

Prot., 396 N.J. Super. 358, 369-70 (App. Div. 2007) (finding

agency's policy detailing requirements for a public bear hunt

constituted a rule requiring APA rulemaking).
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Rate counsel, the Coalition and amicus AARP argue the Board's
failure to comply with the APA requires reversal of the Board's
order. They contend the Board's failure to engage in forﬁal
rulemaking deprived the stakeholders of APA procedural safequards
and an opportunity to present evidence and testimony at an
evidentiary hearing.

For example, Rate Counsel arques the Board failed to comply
with the following APA requirements: publish a proposal containing
"a clear and concise explanation of the purpose and effect of the
rule, the specific legal authority under which its adoption is
authorized, [and] a description of the expected socio-economic
impact of the rule," N.J.S.A. 52:14B-4(a)(2), and prepare and
distribute "a report listing all parties offering written or oral
submissions concerning the rule, summarizing the content of the
submissions and providing the agency's response to the data, views,
comments, and arguments contained in the submissions," N.J.S.A.
52:14B-4(a)(4). The record supports Rate Counsel's position. These
APA requirements were not satisfied in the generic proceeding.

Rate Counsel also argues, and the recerd shows, that the
Board's March 2013 Notice of Opportunity to Comment and July 2013
Notice of Opportunity to Provide Additional Information each
stated that following the collection of the requested data and

comments, the Board would "announce a schedule for hearings to
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provide all interested parties with the opportunity to provide
testimony on the CTA issues." The Board, however, never announced
such hearings or conducted any hearings providing interested
parties with the opportunity to present testimony.

Although agencies enjoy leeway to choose among rulemaking,
adjudicatory hearings, and hybrid informal proceedings to fulfill

their statutory mandates, Provision of Basic Generation Serv.,

sSupra, 205 N.J. at 347, leeway is not a license to ignore the
APA's requirements. The Board has discretion to utilize various
procedures to fulfill its statutory mandate, but our Supreme Court
has held that “"administrative action, and an agency's
discretionary choice of the procedural mode of action, are valid

only when there is compliance with the provisions of the [APA] and

due process." Ibid.; see also Airwork, supra, 97 N.J. at 300 ("If
an agency determination or action constitutes an 'administrative
rule,' then its wvalidity requires compliance with the specific

procedures of the APA that control the promulgation of rules.");

Consider Distrib. of Casino Simulcasting Special Fund, 398 N.J.
Super. 7, 16 ({(App. Div. 2008) ("An agency's ability to select
procedures it deems appropriate is limited by 'the strictures of

due process and of the [APA] . . . .'" (quoting In re Reqguest for

Splid Waste Util. Customer Lists, supra, 106 N.J. at 519)). Where,

as here, the Board promulgates an administrative rule, it is
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required to comply with the APA's requirements. Provision of Basic

Generaticon Serv., supra, 205 N.J. at 347. Because the Board failed
to do so here, we are constrained to reverse the Board's order.
We are not persuaded that the Court's decision in Provisicn

of Basic Generation Service, regquires a different result. There,

the Court applied the Metromedia factors.to a Board order that in
part allowed utility companies to pass through increased energy
supplier costs to the ratepayers. Id. at 349-52. The Court found
that the first five Metromedia factors supported a finding that
the order constituted rulemaking and that the sixth factor "[did]
not advance the analysis in any compelling way." Id. at 350-52.
In weighing +the factors, the Court determined that the
preponderance of the “"factors favor{ed] treating the [order] as
akin to rulemaking" but +that in adopting what the Court
characterized as a "quasi-rule, the [Board] was entitled to greater

flexibility with regard to procedural formalities than if this

process could only have been completed by way of a strict

rulemaking process." Id. at 352 (emphasis added).

Under those circumstances, the Court found the Board's use
of a hybrid proceeding "which had attributes of rulemaking and

adjudicative proceedings and included a legislative-type hearing,

two opportunity-to-comment periods, discovery periods, and public
hearings +throughout the state, was sufficient to satisfy the
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requirements of the . . . APA." Id. at 353 (emphasis added). But
the Court expressly conditioned its conclusion upon the
requirement that "evidentiary rate-setting hearings take place
which apply to the cases of specific energy providers the
principles to be established in" an ongoing contested case before
the Board.® Ibid. Thus, the court allowed a departure from the
APA's rulemaking requirements because the policy was going to be
further defined in an ongoing adjudicated case.

Here, all the Metromedia factors clearly favor rulemaking.

Therefore, unlike in Provision of Basic Generation Service, we

address the requirements for the adoption of an actual, and not a
guasi-rule, and the Board did not have the concomitant flexibility
to depart from the APA's requiremeﬁts. See id. at 352. Moreover,
in its adoption of the modified CTA, the Board did not utilize the
hybrid process the Court found provided the flexibility to abandon

the requirements of formal rulemaking in Provision of Basic

Generation Service.® The Board's order constitutes a general policy

> The ongoing contested case cited by the Court was In re Provision
of Basic Generation Service for the Period Beginning June 1, 2008
— BGS SREC Recovery Mechanism Proceeding, BPU Docket No.
ER07060379. Ibid.

 As an alternative to acting through rulemaking, adjudication or
a hybrid proceeding, an agency may act informally. Request for
Solid Waste Util. Customer Lists, supra, 106 N.J. at 518,
"(I]nformal action constitutes the bulk of the activity of most

23 a-1153-1471



that will be applied in future cases without the benefit of any
of the adjudicatory proceedings the Court required in Provision

of Basic Generation Service. See id. at 353.

"The purpose of APA rulemaking procedures is 'to give those
affected by the proposed rule an opportunity to participate in the
process, both to ensure fairness and also to inform regulators of
consequences which they may not have anticipated.'™ Id. at 349

(quoting In re Adoption of 2003 Tow Income Hous. Tax Credit

Qualified Allocation Plan, 369 N.J. Super. 2, 43 (App. Div.),

certif. denied, 182 N.J. 141 (2004)). We find nothing in the

Court's decision in Provision of Basic Generation Service

supporting an abandonment of the well-settled principle that where
an agency adopts a rule, it must proceed through formal rulemaking

in accordance with the APA. Id. at 347; Airwork, supra, 97 N.J.

at 300; Auth. For Freshwater Wetlands Statewide Gen. Permit 6,

supra, 433 N.J. Super. at 413,

administrative agencies," "and the line between . . . rulemaking
. , and informal action, . . . can become blurred." Ibid.
However, informal action is defined as "statutorily authorized
agency action that is neither adjudication nor rulemaking." Id.
at 519. “[I]nformal agency action includes investigating,
publicizing, planning, and supervising & regulated industry."
Ibid. Here, the Board's order did not constitute informal action
because, as noted, it satisfied each of the Metromedia factors and
therefore constituted a rule that required rulemaking. Metromedia,
supra, 97 N.J. at 332. It is only where "the APA does not require
rulemaking [that] an agency may act informally." Ibid.; N.J.A.C,
7:1B-1.1 Et Seqg., supra, 431 N.J. Super. at 133.
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We are also persuaded that the Board's departure from the APA
requirements constituted an "irregularity or informality [that]
tends to defeat or impair the substantial right or interest of the
appellant." N.J.S.A. 48:2-46. In the first instance, the Board's
proceeding violated the ratepayers' right to have the new CTA
policy adopted in accordance with the APA.

Second, although the Board's process provided opportunities
for the submission of evidence and comment and the Board made
certain submissions available on its website, the Board failed to
comply with the APA's requirements that it publish "a description
of the expected socio-economic impact of the rule,"” N.J.S.A.
52:14B-4(a)(2), and prepare and distribute a report "summarizing
the content of the submissions and providing the [Board's] response
to the data, views, comments, and arguments contained in the
submissions," N.J.S.A. 52:14B-4(a)(4). We do not consider these
APA reguirements to be insubstantial. They require more of the
Board than merely making information available on a website and
requesting comment.

Compliance with the requirements provides the stakeholders
with the Board's analysis and assessment of the economic impact
of a proposed rule and the Board's response to a stakeholder's
data, comments and arguments before a rule is adopted. Moreover,
compliance provides the stakeholders with +the opportunity to
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present evidence and address the Board's economic impact
assessment and response to the stakehcolder's data, comments and
argument. In other words, the statutory requirements guarantee
that Rate Counsel and the stakeholders are fully informed of the
Board's position concerning a rule's economic impact and the
Board's response to the submitted data, comments and arguments,
thus permitting Rate Counsel and the stakeholders an opportunity
to present further evidence and argument. When the.requirements
are ignored, the Board gathers information and comment, but Rate
Counsel and the stakeholders are deprived of the right granted by
the APA to consider and contest the Board's assessment of economic
impact and responses to the submissions prior to the adoption of
a rule.

In our view, the Board's failure to comply with the
requirements deprived Rate Counsel of substantial rights and
interests under the APA: the right to obtain the Board's assessment
of the economic impact of the proposed modified CTA and responses
to Rate Counsel and the other stakeholders' submissions, and the
right to provide evidence and argument in opposition to them. The
failures are of particular significance here because of _the
conflicting evidence presented concerning the modified éTA's
potential economic impact on ratepayers. We are therefore

convinced that the Board's failure to comply with the APA's
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reéuirements in its adoption of the modified CTA constituted an
irregularity that tended to defeat and impair the rights and
interests of Rate Counsel and the other stakeholders.

Because we reverse the Board}s order, it is unnecessary to
address the arguments that the Board's decision and order lacks
sufficient support in the record or is otherwise contrary to
applicable law. Any remaining arguments that we have not addressed
directly are without sufficient merit to warrant discussion in a
written opinion. R. 2:11-3(e)(1l)(E).

Reversed.

i hereby certily that the foregoing
is & true copy of the original on

oL &\\b«

CLERK OF THE AP TE DIVISICN

27 R-1153-14T1



ATTACHMENT C



*08BD OJBI 95B( 1XaU S, AurdUIo)) Y} Ul paIopISu0d
9q 01 SJUSUNSIAUT I9]e] I0] AISAQII UM ‘Z1(7 2quuade(] Aq pajedurod
aq 01 s199fo1d 107 uado urewar 0} ased aRI 958 GOT S Auedwo) 110z Amr <l 1D OWASd
“Burpaaooid 1910 10 el aseq JUSNbIsqNS-B UT pAIdPISU0d 3q
0] SJUSUIISIATL 1518] IO AISAOIRI UM ‘Z[(Z 1990120 YSNOI) SJUSUISIAUE
I9pIsuoo 0] uado urelual 0 958D 2181 9skq GO()7 Auedwio)) Jo |1 aseyq 1102 £ mall AIN D1
“Burpa2001d 131710 10 9181 95Bq JUSNbasqNs U PaIdPISUCD aq
0] SIUSUIISIATI 19]8] 10] AIDA0D2I YIIM ‘7107 1990100 YSNOIY) STUSTUISOAUT : :
aImonysequl 10] uado ureuIaI 01 3580 9181 95Bq (1QT S Auedwo)) | 1107 YOI wll IYID OIS
"950[9
[Iis 95D 31B1 3SBq 93 YOIUM ISR ‘7107 12q0100) YInomy syustmasordiur
SINIONISEIJUL ISPISUOD 0] Uado UTewIal 03 9seo 91e1 9seq /007 S Auedwo) | 1107 YoOIBIN A1I dIV ONIN
NOISNHLXH
SOTAALLS DHNONODH
. +(SII,,) 23TeyoINg
1107 ‘1 [Udy 210Jaq I0 uo pajy oq o} uonuad eI aseqg | G007 AV SjuounSaAU] 2IMONISEU] OV
958D 0JBX Aseq 07 Surpuad Jo I asey ] Ul LeISord (A1, TUSWaouRyU
POIOPISUOD 9] 0] SJUIUISIAUT SIMIONASLITUT YIIM PIIRIIOSSE SOSEAIUT 1Y | 6007 Mady . srmonysequ] AmN D149
ileedDs,) WRITO1] JISUNSIAUT
1102 ‘T 11dy pue 600 ‘¢ Ty woamiaq pay aq o3 uonned eje1 aseq | 6007 [1dy amonnsequ] ende) Dpasd
MOAR: I I CET
"T102 1 1dy 210§0q 10 wo pafyy oq o1 uonnod oye1oseq | 6007 UV | £I0A000y jusunsaau] fende) g
"110T ‘1€ (dTVs)
- 1sn8ny YSnoIy) SJUSUIISIAUT IMIONIISLIJUL YIIM POIRIDOSSE SISEAIOUT 278l wrei301J JUAUIISIAU] INIONNSeIF]
9SBq JO UONRISPISUOD 10J pauado-ai sem ases 2.l aseq £00T SAuedwo)) | 6007 TudY AB19uq pareIafeody ONIN
SOTANILLS
IJIMANONODY TYNIDRIO
‘ pasoaddy .
ase]) vy asey 03 Jury e wexdox /AN

SONICTIDO0Ud HLVY ASVH OL SIUNI'T
SINVEO0Ud TINLONALSVHANI ALITILA DRILDATH ANV SVD

G Jo ] odeq
V LIGIxa



o B1801d ((ANANH.»)
MOJFH TISTIAdIOFUIDY AI[IN

"910T ‘T Tequisydag £q payy 2q 0} 95ED djel aseg 10T [ uonnqinsi(y seH eEeN DIH | 12
8107 ‘1€ Amf Aq Sy o) paprurod sey Avedwo)
QY1 Yorym 3sB)) 9YBY] ISE IXAU AU} UT MOIASI 0] 192Jqns 2q [[IMm §]S00 3SaY ], 9107 "uer | ,weidord Suruaprer] uLols QDT | 0T
(SETTTIETIR) 958D 99y aseq axC 10T pPuB
Surpuad Ut pauTwLI)AP 9q 01 AIA0231 §)S0) TII0)S IO Z10Z PUB 1107 $10T A-IN | 110T UT sjuoAy WIS ORI QDT | 61
maxC 10T PUB T10T
"£10T ‘T Tudy uey3 Jo7e] OU 9580 2)BI 95Bq © J]1F 0] pajoanp st Auedwo)) | G107 YOI UT STU9AY] U10)S J0fefAl 19d0r | 81
i A 1 B1B01 Buong
"L10T7 1 T2qQUISAON UeTj) IaJe] OU 358D 9J8l 2SBq 1XaU 31 o[1f [[I OIS 107 AN | £3x0uf o1 Jo feaorddy 10y DHSd | L1
. HONHI'TISHA
TONINHTIVH WHOLS
"3SBD 911 958q /[ (7 I WL I2PIQ preog U3 SUIMO([O]
SIeoA 201Ul UBY) Io1B[ OU PI[IJ 2q O} 958D 9181 9SBQ IXaN L1107 ‘1 12q03100Q
BRI} I97R] OU 258D 9Bl owmp 9[1J 01 papuIod Ajsnoraaid Aueduron) 9107 ‘120 wdl LAIY OIS | 91
'610T J2QUISAON URL]) 1578] OU P3[1] 3q 0] 958D JJRIosed | 9107 dag o] HIVS DNIN | S1
"L10T °T ToqUISAON] axledINSD,,) WreI3o1g
UBY] IS1B] OU 9582 9)RI 35B( © 9[IJ 0} penIurod Ajsnomeid Luedwo)) G107 "AON | UORZIMIIPOJA WRISAS sen) DS | ¥1
i we1dord (MIV..) uaweoejdey
9107 1 Ioquaydeg uel] I21R] OU PRIy 2q 01 ased ageI asey | €10z Sny QIMIONIISBITU] PRIV OIA | €1
eIV ,,) WRIB0I] Judtooe]day
G107 ‘ST Iaquuada(] Uel]} 1oje] OU PIYIY 5q 01 9SBD 9Jel I5Bg €107°99] | ~ omMyonuseIfu] pajeIs[eody O[S | 71
HUIRIS0L]
(HAYS.,) Justeoueyug AN[108,]
G107 ‘G I2qUIDAON] URY] ISB[ OU P21 2 01 9SBD eI aseq Z10Z "0 puE UONRIS[09Y K121 ONIN | 11
6007 YoIeN Uey) 131e[ OU SUI[I] 18I 95eq B parmbal Lo d,,) Wesory
WDV s wFrsw s Auedwo)) Suiaoidde mpig N g pansst A[snoiaard | 9007 Sny Juowseday auredid OIT | 01
NOILLVZINYIJTOW
NV ALHAVS INITHIIL SV

S Jo 7 93eg
V LIGIHXHA




9 O/W/L PUE 12-¢-8Y "V'S'I'N O Juensm{ SED ¢T "ON [ N'[1'd " '99TAIS SeD) J0J JHE], o PUE OI0aTH 1 ON [ N [1d o "991A15% JIMI99[H 0] JIeL o)

T S33UBY) 10] PUE ¢ [¢-¢-8% PUC 12-C-8V £C-2.8¥ 'V S I N 0J JUeNsSHig UORa[dWo;) Uod[] Weiaoiy JUatiisaAl] SIMIINGSEGU] SA[UINS ONHOU0Y [BIIde,) [enia]
S} ol 51091014 SUIATITENG SV 10F JUSUNSSAU] [eltde)y 18N 34 258 aJey O] [[0y 0 pue USIUeqdsjy ADACSSY 150,) POJeIo0ssy pue Wersolq TUatmsont]
STUONOSEYUL SNIULS SIWOUOIH [elde)) SLHI3[H ouj JO UOISUAIXG] U JO [2A0Iddy J0] AUBGWO,) SBr) PUE SIoa[H S0IA6S o:n_:m JO UCHIR_T 9 O/IN/I

(110Z 91 A2J0) S610£060UD % 6960Z1010D "SON 10 Nl SHORTASY JUEL PO Pue mouﬂﬁuw SED) J0J SAsIEY)
HE« S JIE ], 9Sed PISeaIdu] 70 [EAOIdY 10 525 WMOTIqeZI[H €/q/P "9U] SSWIP[OH AWIIi[) [EIOAld JO HOBNRd O/IN/L PUe 3Joy JUSWRouey iy SNOonGSeni]
TN{] SIT SSTASY PUE WEIS01d JUSWadUeYUY SHYINLSelu] ANI] S PUs;Xy 03 Sely UMOIoqeZI[d E/q/p 3u] ‘SSuiD[OH ANINI] [BI0AL 1O ToTed O/ o

(110 ‘1€ TN $E001001AD ¥ $9L00T0TYD "SON DI (dd SUOTSTAY JHEL IO PUB 3JIAI0E SBD) 10T
SedIey(y pue STey JIe ], 95eq JO [eA0Iddy Jof AugdlIo]y Ses ASSIaf Jinog Jo Uonned o O/AVL PUt T1C-C87 V'S TN PUE 12-2:8F V'S "N 01 TUBnsiig 10D
901 JO UOTSUIIXY UE JO [EAOKIdY I0f PUE ( THID,.) TS%0e1L ATSACISY JUSUDSIAT] [eNde)) SI ISAIPY 0] AUeduIo)) 5e0) ASSIo] IN0S JO SUIT [eHuny 50 O/ o,

: (110T "0 "TBIA) €6L00101D % 6880112040
SON “PId Ndd D551 12287 'V ST N 01 JUEtiSINg 99IAISS SeD) 10 JJUe L S, AUBdUo,) 3U] Ul SagUey) ATess3aaN JO [eA0TddY 10] P8 £7-2.87 V'S TN
0} Juensiig URISOI] JUSTISIAT] SIONISeU] ASIeUH Palels[a0y a1 JO UOISURIXY Ue jO [BA0IAdY 107 AUBHUIO,) SEL) [EXJEN ADSIo] MAN JO UODS, 341 O/ "

(6007 ‘87 "1dv) uonendng Suracxddy
19pIQ PuE OIS $S0010600D ON "PId NdE TTZ:8% PUB 120¢-8% V'S I N 01 JUSHSI PIMAIS]] Paleloossy SUOTEIUIpOIN JJIIE], PAIe[o Y pue s195101g
ong I0.] AI2A0IY 3807 € JO [RA01ddY pUE SIHeTNSIAT] SIMINNSEIU] AZIaUH UTeHs)) JO [eA0Iddy 10] Auedwoy) SToaty AN SUUERY JO UoIad 90F O/IAVL N

_ (6007 ‘8 "1dy)
£500106009 % 6¥0010600F "SON "M (€ TOPTY ABA0SY 807 TUSWIITRYU SINOTISeLu] ANL{Ti[] € Jo [eA0Iddy 10} S80) geeﬁﬁ_a e/q/p -3U] S3Up[og
AN T2I0ATJ JO TONT_ 913 O/JA/T PUe SOT{TI[] OT03] PUe SED [[V 10] WSIIBYIo]N ATOA0ISY 1507) B PUE JUSUNSaAU] a1ijonISeIju] 0] SUIpaao0id oUW O/ "

(6002 ‘87 "1dV) 0500106009 % 60010600 SON 1A Ndd T12-2.97 V S TN DUB 12-2.8%
V'STI'N 01 juensing WSTURUILA AIBA0DSY 1500 PAIRII0SSY UE PUE WEISOI] JUSTISIAN] SHTINS SIUIoT0 [ede] € JO [eAcIddy 1a] Auedmo.y SeDy 79 otod|d
AVIAISE JNQT] JO TN 93 O/ PUe S3I[II[) SIGI9[H PUB 58D [TV I0J TISTIBI9[ ADAGITY 1507 ¢ PUE JUSULSIAU] SINFONGSe]u] 10] SuIpaadold 2 Q] ut

(6007 3T 1Y) 1500106009
% 6¥0010600d SON "DIA NNdF "1£-¢°8Y V' STN PUB ['T£-2°8% "V S 1N 0 TUBTISINg JOXOP1], AISACSSY JU=TLSIAL] [BIde)) B JO [eAOIddY Joy Aueddio ) seD)
ASSIS[ 4INOg JO ToNHa a1 O/JA/I Pue SIOIN{] OTH08[H Pue SED [TV 0] WSUEYIS[A ATBADDY 1507) € PUE JUSUNSoAY] oNGStISEny] 10] SUIpasaoly aq O/ "

(6007 8T

-1dV) ZE0010600D % 6+0010600H SON P NdE TT-¢-3% 'V S T'N 03 Juensing 9o1A175 Se0) 10§ JJHe L §,AUBdUio)) ou Ul S3306Y) Pue Sajey SPD 0F Se5us)
ATesS329N JO [eAOTAAY JOT PUB "EZ-7-87 'V S [N 0F JUBISIN (WUBIS01] JUSULSIAU] oIiSeU] ASIaU;] Pajea[aody UE JO [eA0Iddy JOJ AUedwio;) S85) [BImeN
ASSIa[ MIN UOTINSJ 3T O/JA/] pue SSTI[] STHIS[H PUE SeD [[V-10] WSTUBDIJN AISA0ISY 1507) € PUB JuaUNSoAll] SIonTSenyu] 10] SUIpaa0ig 5uT O .

"L10T ° 1390190 UeY} 1378] OU Pa[1J 3 01 358 9Jel aseq JXau ol AVHS,) WeIZ01 AIfIqerioy

pue ‘paacidde werdord sw je Surpuad ases eI aseq €107 s Auedwoyy | proz Snv | pue Sutusprer] wiol§ O[S | €7
T G107 ‘ST I2qUISAON : :ﬁ%stEL weIso1g

ey 12)e] OU 9SED 2181 958q € 9[I] 0} PopIwurod Ajsnoiasid Auedwion p10Z AINf | JUSWLOUBYUY JUSUNSIAUIY ONIN | 72

S Jo gadeq
V LIGIHXA



(#102T ‘€T AInF) 928060£T0D B LE10LOETXV "SON (I [Ndd TIBUNEsI], SU035Y PaLIR]3(] pue Wels0ld HOITq
JRUISIOJULY ARIH() UONNQLOSI SeD [eIeN UMOIIaqRZI[H 91 JO [eA0IddY 10 STy UMOJUISqeZI[H /q/p ~oU] SIUIP[OF] ANU) [EI0AL] JO UODHS 30 O/IN/T
pUe SLIOJTH UONBSNIN JWoAH WIO}S I0Te]A] JO Siovdm] AIQEI[SY PUe STHAUag 150 SU3 ASIASY 01 SUIpasslg JUaUBL) © JO JUUIUSEIsH S, pIeod 301 O/ -

"(91/8¢/1) uonemdng Suraciddy IspIQ pue woIsIaC] ‘0SZ0E0F 1T
ON “PId Ndd “SFRMS SUGSPIEH ULI0IS € JO JUOSI[qe;sy 10} AUedio,) S35 PUEp0y JO UONNSd PATUSA 307 O/T PUE LETOC0SIXY ON ‘DI
Nd g S0 UONE3HNA] USA ULI0)S IOBIA] JO sjoedul] AN[QEI[ay] PUe Sijouag S1507) 31 Malaay 0] SUIPSIV0I DLISURL) B JO TUSUNSHQEISH S, PIROT 91 O/

(Y102 ‘17 &2y uonendng Swaorddy 19p1Q pue woIsIoad ‘1 190L0E10T 'ON "Bid
Nddg TI0Z PR T10Z Ul STUSAH WI0FS JO[EJA 0 s5u0dssy Ul Auediilo,) SL0oa[d Pue[io0y Aq PoLmou] SIs07) 811 JO ASUapnig 91 JO MIATY 5,p1e0F SW OfIAUT s

(S1/92/€) 19p10 “16£0SOE 1WA "ON "M N “ZTOE P [10¢ Ui STUGAT WLI0}S TOIEJy 0F Suodsay Uf ATedwo;y TsTT
PUE BRG] [B0Ua) ASST0[ Ag PAIMIT] SIS0 9] jO 99UAPIU] =11 JO MAIASY S,pIe0g 30 O/JUL DUe 961 0E0E1XY ON PIA [1dd 2102 PUE [ [07 U STI8AT ULOIS
TOTEN[ 01 BSUOASSY UT SIULRAIO)) AN[FIN) ASSIS] 3N A{] PAIINOU] 53507 JO 90USPIL] ov) MIASY 03 FUIPosd0ig OIIaUaL) B JO JUSIHSI[qeIsy S, pIeoq oW O/UL

TIAX

"(1/12/6) Tustusmes Jo uonemdng
Burroxddy JopIQ ‘9610Z0£10D PUR $C10Z0E 10T SON "D TeIFoI] SUoLS ASIauy oy Jo [2AcIddy 10F Alledwo’y §80) pUe SLU03[ 99TATRS oljgng O/NT x

(9107 ‘1€ 190) SLT0TOSTID "ON A NdE SOTeY 35eq Ul SJUSUNSeAl] Ja1v DI[Jay 0] JUSunsalpy oTey oseq ¢ Jo [eA0Iddy 107 pue [° 12-C-8% V'S T'N
PUE 17-7-8% 'V STN 01 Juensmq { JJIV,,) W50l JUSUSIE[dSy] SIMOnySe.i] pojeo[addy S| SNUGUO,) 0 AURdUI0,) Sery ASSIa] [0S JO UOUTRd 3U8 O/AYT 1y

(9102 "€2 1d28) $OCTTISTYD ON PId NdE BT-2:8% 'V S I N 0F Juensing Aadoig
Ses) JOJ Sa1e] UOTIREXOIA(T 01 S95Uel) I0] PUB [TZ-Z:3F "[C-T-8% 'V ST N OF JUBNSINJ WSUCIISA AJOAGITY 218y Sl [N PUE UOISUSIRT 44V S JO [EADIAdY
pU® "dIART SBL) 107 JHe | S)T UL S5JUeY) 0] PUE 5318y 958q SBl) Ul 958aIdU] UE JO [EA0IHdY 0] AUBGUIO)) SEn) [BIMEN A9S1a] MaN JO UOONSd 51 O/ ax

(S10Z 91 "AON) TLTOLOSTED "ON ‘M Ndd “WSTURioa
AISA0JI3Y 1507) PRIBIO0SSY PUR WEIZ0I] UOHEZIUISPOJA] WIDISAS SED) € JO [A0IddY 107 Auediicyy 520y PUE O13103]+ J9IA195 N[ qId JO UonHad 9 O] -

(€102 “1T 30V) €690L0C10D "ON P [1dd TISTUEYISJA AT3A093Y 150,) PojeIsossy
UE plE WEIS01] TUsWase]doy SI5TNSeqU] Palei[a00y e JO [2A0IddY 10f SeD) UMCTaqezild ¢/q/p 0] Sswp[oH AT ] [EI0AT JO UOTTRd 0 O/A/L

1x

(€107 ‘0T "994) 0L90L0T10D "ON "PId Ndd TTC-C:8% V'S T N PO [¢-2:8F V'S TN 01 JUBhsImg
WSIUEYIIIA] AISAGITY PATRIJOSSY Pl UIRIg01] TUsUIeie]day alSHNSELu] pajela[e00y Ue JUSWa[dW] 03 AGEdW0,) SeD) AGSIa[ YIN0S JO UOTGad 901 O/ 1

(2107 “€T 190) $STOEOTTOD "ON VI Ndd TTC¢:37 'V S TN PUB 1¢-C:87 'V 8 T N 03 JUBHsIN] WSMEUoa}A] AISADaY PAIRID0SSY 941 Jo [PAOXAdY 107 PUB £7
“C°8p 'V'STN 01BN WIRISOI] I0WIUEUE] AJISE] PUe TONeIS[0y ARJES o1 JO [PA0IAAY 10] AUedwo)) Sef [eIEN A3sIo[ AN J0 UONTod o3 OJIAVT o

(900 ‘81 "8ny) [LEOFOS0UO ON P
Nd4g “B2png ATBA0SY 150D Eﬂm_c‘ﬂ JUaTIadeday atn[adl & UsTqeISH 01 Aurdwuo)) seD) UMOIIRqeZIT, &/0/p U] mmEEcm AJIT{) TBIOAT] JO GOTIBR o O/ ,

(1102 ‘71 I) Z980T1010D

% 8800201104 "SON BId Ndd TZ-2:8F V S L N 03 JUBNSIN] S G ON [ N1 d g 90IAIeg Ser) 10] JITe] a1} PUe oo 6] ON [N 11 d g 2o1Aeg

L3I 10J PLIB ], 343 Ul sasUe]) 10] PUB 7 [Z-¢-8F PUB [Z-C:8F £2-¢.87 V' S 1 N OF WENSIMJ uona[dwoy) nod[) tieifold JUoUI]SeAU] aIoiisequ] Sunwns
JTUIOUOY [eNdey) [BRIUY SN WL 5309l01d JWATHER() o) [[V 107 JUSUNSaAU] [e)Ide]) JaN oyl 958{ ojey 014} [0y 01 PUE WSIUBYIa]N AIOACDSY J507) PHEII0SSY
pue Welsord JHOUNSSAU] STINSEGUY STNUILS STHOU0dH [elde)) seD) sUj JO UOISUSIXY UE JO [eA0IdUY 107 AURINIO)) SB0) PUE J1009[H 00IAIag oI[qiid JO VOS]

G Jo padey
Y LIdIaXHd



(#10T “0Z "3nv) $18060£10D % L610EOSIXY "SON Il N1dd

(F102 ‘€7 AINf) 8Z3060£10D ¥ LE10L0ETXY
*SON "I [1dd ‘ISR ATSAODaY o]ey Pajeloossy pue 014 HSTA [N 21 JO [eA0IddY 107 AEdio)) sery [eITEN ASSIS[ MON JO Uoned oW QNI
pue 511033 UCHEGHIA JUSAT ULIOLS I0[eJA JO s1orduw] AJIGRI[Y PUE SJIRlay sIS00) Syl MIATY 0] UIPaao0ly] olaual) B JO JUSUN[SI[qEIsq 5, pIeoq M O 1

S Jo ga3eq
V LISIHXA



ATTACHMENT D



; - - _ . EXCERPT
oy e : : )

o .
STATE OF NEW JERSEY
'BOARD OF PUBLIC UTILITIES

IN THE MATTER OF THE PETITION

"OF NEW JERSEY AMERICAN WATER :

. COMPANY FOR AUTHORIZATIONTO : . -

IMPLEMENT A DISTRIBUTION - : BPU DOCKET NO. W008050358
SYSTEM IMPROVEMENT CHARGE e

. (“DSIC”)

P

' INITTAL BRIEF OF THE STAFF OF THE BOARD OF PUBLIC UTILITIES

. ANNE MILGRAM
) . ATTORNEY GENERAL OF NEW JERSEY
Attorney for the Staff of the
Board Of Public Utilities
124 Halsey Street
P.0O. Box 45029
Newark, New Jersey 07102

Jessica Campbell, Deputy Attoritéy Genéral

Anne Marie Shatto, Deputy Attorney General

Caroline Vachier, Deputy Attorney General .
On the. Brief

Date: April 17, 2009



 PRELIMINARY STATEMENT....cccoomrimmsmsimmmsmnsmsssssmsrims s
. PROCEDURAL HISTORY .o sseersrsesiesemssessstmssesimsssssssosssssssss s
SUMMARY OF PARTIES’S POSITIONS . ceseeresorreeemsssssssssssessssmsnsmsssmenin

1.

5

4,
5.
6.

' RATE COUNSEL’S POSITION wcocmrrtsrsrssimssrtmssisssiimsmsssssssssems o

1.
.2

3.

TABLE OF CONTENTS

Proposed Need for and a Justification of 2 DSIC..... [P

DSIC Eligible PIant....ccummmecimrnmmmerssmississsanssens ereraaress

The DSIC Mechanism

A. The Level of the DSIC Mechanism,.....eeeieesines P
.B. The Timing and Frequency ofl the DSIC .c.cocvvvernene
The Methodology of the DSIC......cccunimmiimmmsanniiessiorarens
Eamings Test, ..commeninieinen ererseres s et s st et bens

Interest on DSIC Over- and Under-Recoveries ... wericen
The Need for and Justification of 2 DSIC urcvesrmurerssrirnen

DSIC Implémentation Procedures and Mechanisim ., .....ecmsmmsnmsseissinsserins
Barnings TSt .. usimmmsisminmimmsimssrsreisissensssossasssresrsnsaseiases

Interest on DSIC Over- and Under-RecOVEHEs ornmmesessrerees

PAGE

--..uunl b

10
... 10

......................... 1

.............. tvrarennn 13

-

W4

vornenens 14

DSIC BHEIDIE PIABE...vwrvvrserrssssrseseremeessesssmsmerseessessissssns s s 19

19
L

)



THE POSITION OF THE NAWC INTERVENORS .ovssvesecomssrsesssnsmsesssesmesssssssses 21
1. The NAWC SUPPOTES 8 DSIC ceurreerrereenssresesscemessmeseessnsersssessesssesssssessmessssssseess 2
2. DSIC BHEBLE PIAME erversers e essseeessesmsssssssesssssssssmsssssssessesee s 32
3. The DSIC Mechanism
A. The Level of the DSIC Mechanism in Neighboring States......ovovceeeen 23"
B. The Timing and Frequency of the DSIC .........ureorewmmmsmrssssssresssssre 24
- 4. Methodology ofthe DSIC MEChATISIL evvevnurererersessemssscssasseensoresmmsmssssessssommeesss 2§
THE POSITION OF THE BULK PURCHASERS COALITION (BFC) ivvvrerrsrs 27
" COMMENTS FROM THE PUBLIC HEARINGS v..cvceersnsessresesesansen 29
STARE’S DSIC PROPOSAL..vvucieiissesrmssmisssssssmmssssssssmmissossssssssmsnesscsmmsnensossssensmassssssssssronns 30
POINTI
BECAUSE NJAW HAS ESTABLISHED THAT A
. SUBSTANTIAL PORTION OF ITS MAINS ARE OVER
50 YEARS OLD, STAFF RECOMMENDS THAT THE
BOARD IMPLEMENT A DSIC ON A PILOT BASIS
. AND THAT THE BOARD COMMENCE A GENERIC

RULEMAKING CONSISTENT ZWITH. APPLICABLE
PR O

ii



POINT O~

BOARD STAFF RECOMMENDS, AMONG OTHER
THINGS, THAT THE BOARD LIMIT THE DSIC
. ELIGIBLE PLANT TO MAINS THAT ARE OVER 50
YEARS OLD, CAP THE DSIC SURCHARGE AT 3% OF
ANNUAL GROSS REVENUES BETWEEN RATE
CASES, ALLOW INTEREST ON ANY OVER
COLLECTION, AND REQUIRE THE COMPANY TO
FILE QUARTERLY REPORTS, AND ANNUAL :

A, DSIC Ratc CaP vrrrarrremmiiinssierisisstan e ssssesssrssersseresrseserens 40
B. DSIC MethOdOI0gY voverscrmererimsesmsermsmsmmmsmsmssssmssssssmssssandl
EATTHAZS TOSLurrererenitosssssmsnssssssresmssssnns e d

OVEL RECOVEIIES 1.veverrcriaversasressresssnassismsissenssssssrssersrecsesesesssrarsavessssrersasse b

O a

Initial FIHOG . wvcersiscsersmsssesssmsssssesssissessesssrssasssssssssmsseasssressrssmssessrn
F. Annual True-up and Quarterly Reports .......... Vererssiessanes 43
-G, Minimum Filing Requ1remcnts44
H. No Self-Implementing Rates......... Feerar et ea e bRt SRt s R T TR venane 4

 CONCLUSION cecrvirrcvesssiesssiamsmsemsssssnnce OO 46

TABLE OF AUTHORITIES

CASES CITED

Airwork Sery. Div., Btc., v. Director, Div. of Taxation,
97 N.J. 286 (1983).ciiicnnrninsinrcsrinenns S S e 36

Communication Workers of America, AFL-CIO v. N T Dent of Personnel :
154 NLI. 121 (1998)immiinrcnmvesrminimserasinsenesennes Nebtesrneenterernria s rre s s ayTs e nara Ebe st r e n R rrasnrT R Ane 35

- County of Bergeri v. Degi. of Public Utilities of the State of N.J., :
117 N.J. Super. 304 (App. DiV. 1971) .o 33

il



Crema: v. New Jersey Dept. of Environmental Protectioﬁ,

' In re ndusirial Sand Rates, 66 N.J. 12 (1974) ceruererremmrrmseermmssieresmrsiomsmsssss 34

~In re Investigation of Tele. Cos., 66 N.J, 476 (19755 ..................................................... 34,35

Metromedia, Inc. v. Director, Div. of Taxation, -

In re Petition of Néw Jersey American Water Co.

for an Increase in Rates for Water and Sewer Service,

In re Petition of Pub. Serv. Coordinated Transp.,

Inre Sblid Waste Utility Customer Lists, _
106 NL.T. 508 (1987)uuecierrecreccninenns anraseenenen eetteeNrrreaeeeEoETORTERETRINT YA P NS SRS YRR TS ne v nrara e ey re e 38

STATUTES CITED

REGULATIONS CITED

NJA.C. 14:9-74 . vrcrrrenne. e veetaansaeraets ot anentaeseeReta bt s e reeearet s taOnsaerA e e s e rnneaeee e aataratenens 42 -

iv



At ’;he Woestfield Public Hearing, Mr. Tom detzendaimer, an elected official for the Town
of Summit, commented that the self-implementing DSIC rate be capped at a percentage lower
than 7.5%, such as at 3%, in light of the Company’s recent rate increases. (Westfield Public
Hearing ;I‘raﬂscript 15-6 to 12). No members of the public stkg at the Mapléwood and
Westhampton public hearings. |

' STAFE’S DSIC PROPOSAL

Staff proposes that the Board adopt a DSIC mechanism that would permit NJAW to

recover expenditures on the replacement of main that is at least 50 years of agé, up to a total of -
3% of the Company’s annual grosé revenues, between rate cases, Staff recommends that in order
to collect a DSIC charge from ratepayers, the Company 'must first file a petition with the Board
on.or about October 2009 outlining the DSIC-eligible plant that was or is to be placed in service
between Dece;‘nber 31, 2008 and December 31, 20089. Begin_nin‘g in 2010, the Company is to
submit quarterly reports to reflect DSIC eligible plant that was plaqed in service after each

. perioc‘l.6 Staff proposes that on or .about October 2010, the Cior'npan'_s‘/ submit a petition f’o.r DSIC .
eiigible plant that was or is to E;e placed in service between December 31, 2009 and December
31, 2010. The Comps;my will also be required to file its “true up” petition which will reconcile
. the DSIC-eligible plant that was p}aced in service during the previous year up to and inclpding

| December 31, 2009, along with a depx:eciation reserve tfue up for the assc'ac'iated plant.

Through Staff’s proposal, DSIC, rates would be changed annﬁally with a filing that
includes a public hearing and a Board drder. S.taff recommends that the Company-‘be required to
file a base rate case no later than three. years, but with rates effective no sooner than two years

after the Board Order in this docket. At the conclusion of the base rate I'ercceding, which will

¢ Staff propoécs that a January 2010 quarterly report reflect éligible plant placed in service for the fourth quarter of
2009, the April 2010 report reflect activity during the first quarter of 2010, the July 2010 report reflect activity
during the second quarter of 2010, and the October 2010 report reflect activity from the third quarter of 2010,
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include eipmdency review of all DSIC-eligible projects, all DSIC-related costs deemed just and
reasonable will be made permanent, and the DSIC clause will .be reset to zero. Staff also
proposes all over recoveries collected under thé DSIC charge be refunded to ratepayers with
iﬁterest. More‘ovelr, Staff supports the concept of-an €arnings tes.t. |

Additionally, Staff recommends that the implementation of the DSIC be done within the
- context of a pilot pfograin for at least two years.and no more than three years. Furthermore, Staff
recommends that the Board begin a generic rulemaking proceeding in order to develop rules fo
. be applied to all regulated \Iwater and wastewater utilitiés .within the Board’s jurisdiction,

Staff recommendations, including a discpséion of method of calculating the DSIC charge,
will be further addressed below.

BECAUSE NJAW HAS ESTABLISHED THAT A SUBSTANTIAL PORTION OF I8

MAINS ARE OVER 50 YEARS OLD, STAFF RECOMMENDS THAT THE BOARD

IMPLEMENT A DSIC ON A PILLOT BASIS AND THAT THE BOARD COMMENCE
A GENERIC RULEMAKING CONSISTENT WITH APPLICABLE LAW.

| Th_e‘Board should adopt a DSIC, becai.]se. the need for one is necessary to address New
Jersey’s aging water and wastewater infrastructure. Ac.cording to NJAW, 15% or 1250 miles of
its water mains will be iln service for 100 years or more by the year 2020 unless they are replaced
before then, (PT-2 3-21 to 22). Additionally, mains installed before 1965 account for over 50%
of NJAW’s yvate_lr x'na;in system. Mains installed during this peried pre-dates the common use of

. cement-lined duétile_iron pipe material, (i’T-Z 10-2 to 8). Moreover, these mains have been
subjected to years of corrosion, increaseci weight loading from heavier vehicles, street repavings
and jmpacts fmm installation of other underground utilities, (PT-2 10-2 to 8). Further, the mains
installed within the NJAW system in the 1920s and those install'ed Eetwee;l 1945 a'nd 1955 may

}eacl? the end of their useful lives at the same time within the next 25-35 years due to factors
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such as age, localized cgﬂditi_ons, design standards and manufacturing techniques. (PT—Z 5-9 to
©.6+3). Relative to NJAW’s collection systems, Ms. Chiavari nc'>tes that these: mains were
constructed 50 to over 100 years ago and that they will reach the end of their usefui lives within
| the next 5-25 years: (PT-2 3-14 to 17).

NIAW argues that traditional ratemaking alone cannot address the growing need to
replace and rehabilitate aging water and wastéwatcr infrastructure that is nearing its useful life
{PT-2 16-7 té) 11) and the implementation of a DSIC v;rould relieve the uncertainly inherent iﬁ a
r#te. case and allow the C.ompany to pursue. an aggressive replacement and rehabilitation
. program. (PT-2 19-10 to 13}, Staff believes that a DSIC would allow the Company to accelerate
its pace of infrastructure replacements at a reasonable cost, resulting in improve‘(j,\watcr.qualit&, |
‘improved pressuré and-service reliability that will benefit customers, Staff also believ'es tlla'at the
. 'repieicement and upgrade of deteriorating water and wastewater mains could reduce the number
c;)f main breaks, service interrpptions, unaccounted for water; improve water quality; and enhanée
fire protection. - Staff agfees with the Company that the DSIC will permit the Company to
. address “its aging infrastracture on a more timely basis and that a DSIC, when properly
implemented, can accelerate the replécement of older maing.

Staff note's Rate Counsel’s argument thét th_e existing ratemaking mechanism, is sufﬁo.ient
Aito'address an accelerated -infrastructure program. (2T 94-24 to 95-3). _Staff believes that the
parameters set forth below address the parties’s positions. -

First, the‘ ﬁoarél should find that it is within its authority to order the implementation of a
DSIC to customers of NJAW, a public>utility under the Board’s jurisdiction. U;lder MS_A__
48:2-13, the Board has general jurisdiction over all public utilities an'd their “propefty, property

rights, equipment, facilities and franchises so far as may be necessary for ‘the purpose of carrying
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out the provisions of fTiﬂe 48].” It has been stated in case law that the Board was “intended by

. the Legislature to have the widest range of regulatory power over public ufilities,” and that the

provisions under N.I.S.A. 48 “are to be construed liberally.” County of-Bergen v. Dept, of Public
Utilities of the State of NL.J., 117 N.J. Super. 304, 312 (App. Div. 1971).
Moreover, the Legislaﬁn‘e has granted the Board broad discretion to exercise its

rulemeaking authority to ensure just and reasonable utility rates. In_re Petition of Pub. Serv.

Coordinated Transp., 5 N.J, 196, 214 (1950). As stated in N.LS.A, 48:2-21(d), “the Board, either

upon written complaint or 1..1pon its own initia@ive, shall have power after hearing, upon notice, by

order .in writing to determine whether the increase, change or alteration is jﬁst and reasonable.”
The BPU also has the suthority to implement a DSIC because the DSIC is germane to the

Board’s authority delegated under the provisions of Title 48, including the power to require any

public utility to provide safe, aciequate and proper service under N.J.S.A, 48:2-23. In In re

Petition of. New Jersey Amerjcan Water Co. for an Increase in Rates for Water and Sewer
‘Service, 169 N.J. 181, 197 (2001); the Court reversed the Board’s granting of a 50/50 sharing -
between ratepayers and shareholders of the ut.'.ility’s chaﬁtable ;:ontribuﬁons, becauss, in part,
there was no nexus between utility’s charitable contributions and _th‘e ‘claimed benefits to
r;atepayers to justify inclusion of coniributions in the utility’s ope'rating expenses. Here, thé '
record astablishés that the implementation of a DSIC will allow Ithe Company to accelerate on an
incremental basis the replacement of aging mains. This will in tum provide improved water
quality, press.ure and service reliability to NJAW customers. (PT—Q 16-9 to 11).'. Because the
. record supports a nexus between the implementatlion of a DSIC and benefit to the ratepayers, and
because the Board has the statutory authority to order a DSIC, the Board should find that it is '

within its power to implement a DSIC under its broad ratemaking authority over public utilities.
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Furthermore, there is & line of case law that permits the Board, pursuant to N.J.S.A. 48:2-

21.1, the “negotiation statute " to adjust rates on an interim basis pending final review within a
_rate case, but any such adjustments cannot be- regarded as “contractual.” Staff proposes that the
DSIC charge be implemented under the authority of the negotiation statute. Accordingly, Staff
'recommends that the Company file a rate case no later than three years from the :idte of d Board

Ordcr approving a DSIC, but with rates to be effective no earlier than two years from the date of

a Board Order in this docket, in order to ensure compha.nce with the N.J.S.A. 48:2-21.1,

The Board’s ab1l1ty to utilize the negotrahon statute had been addressed in In re Industrial
Sand Rates, 66 N.I. 12 (1974), in which thel Court made clear that the authonty granted to the
Board to negotiate with the utility for an adjustment of rates is confined to interim relief pending
a proceeding to determine justness and reasonableness of ari existing or proposed rate, and it,
therefore, set aside permanent rates_negotiatéd by the Board with the utility without requisite rate
base and tate of return. findings. The Court explained that

{t]he vital justification for the “negotiation statute” and rates established under it,

temporarily bypassing the establishment of rate base and fair rate of return, rests

upon the legal umbilical cord’ which ties them to the anticipated eventual

determination of the fundamentals; at which time the temporary rates, their -

legitimacy having been validated, merge into the [Board] judgment ordaining the

final rate structure or, if and to the extent found to have been excessive, are

refunded to the consumers who paid them,

[ Id. at 19-20.]

Likewise, in In re Investigation of Tele. Cos., 66 N.J. 476 (1975), the Court upheld the
Board’s impiern_entation of a “comprehensive adjustment clavse,” which permitted the company
in that matter to recover certain expenses as they increased, finding that there was a nexus fo the

' Board’s review in that company’s rate case. The Court acknowledged the Court’s ruling in

Industrial Sand that the “legal umbilical cord” between,a “temporarily increased rate and the
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final adjudication of the firmly established and traditional components which enter into the

" . determination of “just and reasonable’ rates” is indispensable. Tele. Cos., 66 N.J. at 495. The

Court furfher epraiped that even expenses that “flow through” to consumers must be “[t]ested in
the scruﬁny'ot-‘ final rate determination and only in that way (él'espite the impressive monitoring
. devices built into the instant cl_aixse) can such expenses be validated and become demonstrably
: honeét coiniaonents in the ascertainmeqt of ‘just and reasonable’ rates.” Ibid.

Consistent Wlth the Board’s statutory authority and the nexus requirements in both m
' Q_gg.. and 'Industrilal'Sand, the Board has the aqtho:i-ty to implement a DSIC mechanism for

NJAW in the form of 2 pilét program. The Board would be within its authority to implement

" this pilot program for a period of two years. In Communication Workers of America, AFL-CIO

v, NJ. Dept. of Personnel, 154 N.J. 121 (1998), the Supreme Court found that appellant,
" Department of Personnel, had not excegded its authoxit:y when it adopted new pilot progfams for
det;ennining eligibility of candidates for civil service apﬁoint;nents without first conducting a
rulem;aking ptoc':eec_iipg. The pilot program that Sfaff is proposing would be for an interim period
with interim reljef until meseltemporary rates in ﬁe pilot program are mer.ged into & base' rate
case to be filed within three years from the final decision ren‘dered. b}( the Boarci herein, The .
pilot program is merely interim relief and will aid the Board anc{ Staff in evaluating the efﬁcacy
of the procesées and procedures for im.plémentation of a DSIC. As discussed below, the Board,
while evaluating this pilot program, should concomitantly institute a rulemaking procedure.
) Ther;efor‘e, Staff recommends that the ﬁoard implement the DSIC on a pilot basis.
Based on the a‘dovécase Jaw, Staff recox‘nmends that the Board require that the Company
file a rate case no later. than three years. from the datg of a Board Order approvipg a DSIC, but

- with rates to be effective no earlier than two years from the date of a Board Order approving the
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DSIC, in order to ensure.that the DSIC expenses are scrutinized in a final hearing, See Tele.
Cos., 66 N.I. at 496,

Staff also recommends that the general implementation of the DSIC process and
procedures be promulgated pursuant to a rulemakihg under the Administrative Procedure Act,
| NJIS.A, 52 14B-1 et seq. (the “Act”). Under the Act, administrative rule is defined as follows:

“ A dministrative rule” or “rule” when not otherwise modified, means each agency
statement of general applicability and continuing effect that implements or
interprets law or policy, or describes the organization, procedure or practice
requirements of any agency. The terms inchudes the amendment or repeal of any
rule, but does not include: (1) statéments concerning the internal management or
discipline of any agency; (2) intra-agency and intet-agency statements; and (3)
. apency decisions and findings in contested cases.
[NJS.A, 52:14B-2(e).]

~ Administrative rulemaking requirements are grounded in notions of fairess, notice and

; procedural due process. Crema v. New Jersey Depart. of Environmental Protection, 94 N.J, 286

(1983); Airwork Ser. Div., ete. v. Director, Div. of Taxation, 97 N.J. 290 (1984). They are

designed to ensure that affected parties are pro'vided sufficient notice with respect to actions to
be taken against them prospectively or which may affect substantial rights includiitg the rights of
persons not party to the action.

The statutory definition of administrative rule has been further examined in Metromedia,

Inc. v. Director, Div. of Tax’n, 97 N.J. 313 (1984). There, the Supreme Court identified six

factors to be weighéd in determining whether an agency action must be rendered through formal
rulemaking proce;lures. The Court held that an agency. action could be considered an
admin.istrative‘rule: .
| .If it appears that the agency determination, in many or most of the following
© circumstances: (1) is intended to have wide coverage encompassing a large

segment of the regulated or general public, rather than an individual or a narrow
select group; (2) is intended to be applied generally and uniformly to all similarly
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situated persons; (3) is: dcsxgned to operate only. in future cases, that is,

prospectively; (4) prescribes a legal standard or directive that is not otherwise
expressly provided by or clearly and obviously inferable from the enabling
statutory authorization; (5) reflects an administrative policy that (i) was not
previously expressed in any official and explicit agency determination,
adjudication or rule or (ii) constitutes a material and significant change from a
clear, past agency position on the identical subject matter; and (6) reflects a
decision on administrative regulatory policy in the nature of the mterpreta’cwn of.
law or general policy.

[1d. at 331-32],

- The six factors “can, either singly or in combination, determine in a given case whether the

essential agency action mist be rendered through rule-making or adjudication.” Id, at 332, The

applicability of the Metroinedia factors to the case at bar becomes most evident when one

attempté ani analysis under the six factor test. |
The first Mefromedia factor is whether the Board’s decision to implement a DSIC is

“intended to have wide coverage encompassing a large segment of the regulated or general

public.” ‘Metromedia, supra at 331.  The .implementation of a DSIC will encompass a large
segment of the general public, as it will be applicable to all water companies in New Jersey and
their ratepayers. |

The next factor, whether the implementation of a DSIC is “inte_nded to be applied
generally. and uniformly to all similarly situated iaersons,” is met since all water companies and
their re;tep‘ayefs will be 'genérally and uniformly affected by the procedures required by the Board
for implementation of a DSIC m;echani'sm. Tﬁe third factor, whether the agency policy “is
designed to operate only in future cases, that is, prospectively,” has been met. If adopted, the
Board will be approving the implementation of a DSIC fc.)r all ﬁiture case.s. The applic;dtion of -

the DSIC is, therefore, prospective in nature,
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The-fourth Metromedia factor is equally satisfied by the case at bar. The implementation
of a DSIC mechanism is not “clearly and obviously inferable from the enabling statutory

- anthorization.” In In re Solid Waste Util. Cust. Lists, 106 N.J. 508, 518 (1987), although “all six

of the Metromedia factors need not be present to characterize agency action as rulemaking,”
' these factors “should not merely be tabulated but weighed.” In that case, an order of the Board of
-Pubhc Utilities was found to satisfy three of the six Metromedia cntena Nonetheless, the New
Jersey Supreme Court determined that the Board's order did not constitute an administra@ive rule
becauss it was clearly inferable from the applicable enabling Jegislation and neither changed nor
interpreted Board policy concerning 'soli_d waste utilities,
| As discussed previously, there'is no explicit statutory language providing' for the process.
and procedures associated with the implem_entetion of a DSIC., ﬁe st-atutory scheme does not
speciﬁca']lj'/ provide ste;tutory guidance on the process and procedure for implementafion of a
DSIC. The Board’s statutory authon't'y allcwing it to establish a DSIC is grounded in very broad
and all-encompassing statutory Ienguage and the more general statutory langnage addreséing the
ﬁoad’s broad discretionary powei' over all public utilities is applicable. Therefore, the fourth
factor in Metromedia‘has been met, and the ]é’:oard should promulgate rules in‘this case. Further,.
as discussed below, the Boerd will be interpreting its policies to make a determination as to the
process and procedure for the DSIC. ) |
The fifth factor considered in Mefromedia is whether the policy “(i) was not previously
expressed in any official and: exphmt agency determination, adjudmatlon or rule or (ii)

- const1tutcs a matenal and 31gn1ﬁcant change from a clear, past agency position on the identical

subject matter.” The Board has never previously addressed the DSIC in any official and explicit
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agency detenﬁination, adjudication or rule; Therefore, the fifth Metromedia factor has been
satisfied. |
The last M.etromedi_a factor, whether the Board’s ;:Iecision to implemez;t a ‘DSIC
mechanism “reflects a decision on administrative regulatory policy in the naturé of the
- interpretation of law or general policy,” is applicable to the easc. at bar, Here, tiw Board wouk‘I :
be making a decisjon in the nature of the interpretation of law or general policy. To establish the -
DSIC mechanism, the Board will be interpretiﬁg the law and its general policies to formulate the -
i:rocess and procedure for the DSIC mechanism for all water companies in the State of New
Jersey. | | |
From the foregoing, it is clear that the Board’s ultlimate decisiqn to in;plement a DSIC
.mechanism in New Jersey can be readily applied to the'six factor test of IMetromedia and,
therefore, should be wﬂtte’ﬁ through formal rulemaking procedures. -
. | | POINT 2
STAFF RECOMMENDS, AMONG OT'HER THINGS THAT THE BOARD LIMIT
- THE DSIC ELIGIBLE PLANT TO MAINS THAT ARE OVER 50 YEARS OLD, CAP

THE DSIC SURCHARGE AT 3% OF ANNUAL_GROSS REVENUES BETWEEN
RATE CASES, ALLOW INTEREST ON ANY OVER COLLECTION, AND REQUIRE -

THE COMPANY TO FILE QUARTERLY REPORTS AND ANNUAY, FILINGS.

As Ms, Chiavari testified, 50% of the Company’s -8,330 miles of water was installed

prior to 1965 and 36% of its pipe was installed before Warld War II, making a substantial
portion of the Company’s water main system over 50 years old. (PT-2 10-2 to 5). In light of the
age’ of main in 'NJAW’.S system and Staff’s recommendation that the Board’s initial
' 'implement_ation of a DSIé be a simple process involving oﬁe type of plant, Staff propbses that

the Board allow only replacement of mains 50 years of agé or older to be considered DSIC-

3.



