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BACKGROUND OF THE INVESTIGATION

A humane method for compensating individnals for work-con-
nected injuries was first established in New Jersey by a 1911 act of
the Legislature. The Workmen’s Compensation system flowing
from that act is designed to provide social protection through a
strictly statutory formula for awarding compensation without
regard to the fault of the employer or the contributory negligence
of the employee. The cost of this social protection for working
people in New Jersey is passed along to the consuming public, in
the prices they pay for goods and services.

Tt was the hope of the framers and supporters of the Workmen E
Compensation Act that the system would funection largely in an
administrative fashion with emphasis on adequate compensation
being paid promptly to those suffering permanent disabilities from
employment injuries. The act, however, recognized that compensa-
tion claims often would be subject to dispute, and it-accordingly
established the Workmen’s Compensation Courts to provide a
formal process for litigating claims.

THE GROWTH OF THE SYSTEM

Durmg its 63 years of existence, the Workmen 8 Compensatlon
system has grown into a massive and complex monolith. The
system mnow involves the payment of vast amounts of money
annually. Employers pay in excess of $274 million per year in in-
surance premiums for Workmen’s. OOmpensatmn coverage in New
Jersey. In addition to that figure is the cost of Workmen’s Com-
pensation benefits paid by companies of suiﬁclent gize a;nd fiscal
resources to insure themselves. :

Accordmg to State Labor and Industry Depar’tment records,
approximately $100 million is dispensed annually by the system- as
compensation awards to 1n3ured individuals. That figure repre-
. sents substantlally more than is processed annually by the civil
courts in New Jersey.

" The Workmen’s Compensatmn system has become qmte complex
because over the course of gix decades it has established by statu-
tory inferpretation, case law, and regulatory and administrative
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procedures, as well as custom and practice, its own individual and
multi-faceted procedures, processes, and standards for handling
claims, making awards and establishing premium rates charged by
ingurance carriers.

SURGES FOR REFORM

During recent times, there has been almost once every decade a
surge toward comprehensive overhaul and reform of the Work-
men’s Compensation system. Hach time in the past the surges have
been unable to generate sufficient consensus to achieve that goal.
The result has been piecemeal changes in the system from fime to
time. Some of the most frequent criticisms over the years have
been that the system pays too much money overall for lesser in-
juries and not enough for the more serious injuries and that too
much money is siphoned off by the system in relation to the amount
of money paid to injured workers.

The latest 10-year surge toward reform has developed during
the past several years. It has been spurred not only by the same
eriticisms of the past but also by some new trends and some allega-
tions as to abusive practices. '

In the past decade, the resort to the formal process™ involving
resolution of compensation cases in the Workmen’s Compensation
Courts has increased vastly, while resort to the two administrative
type processes for resolving cases has shown virtually no increase.
Those two processes are direct settlement between the employer
and the injured worker and the informal process** presided over by
Referees of Compensation. Additionally, the injured worker as of
1973 was receiving less than half of each dollar paid for Workmen’s
Compensation insurance premiums,

*In the formal process for arriving at Workmen's Compensation awards in the Com-
pensation Courts, the injured worker (petitioner} undergoes competing medical exam-
inations and evaluations of the degree of his permanent disability by a petitioners’
doctor and doctors for the employer or his insurance company (respondent). The
competing evaluations are in the overwhelming majority of cases subject to settlement
on a compromise figure at the pre-trial level, although some cases involving more
complex disputes are given full trial-like hearings. The fees for attorneys and doctors
involved in the cases are assessed by the Court against petitioners and respondents.
The maximum petitioners’ attorney fee allowable in a formal case is 20 per cent of
the amount awarded as compensation.

**In the informal process, the injured worker is examined by a state-paid ‘doctor who
makes his evaluation of the degree of disability. The doctor’s report is available to
the Referee of Compensation who makes a determination of the award based on the
degree of disability. The maximum allowable petitioners’ attorney fee at the informal
level is 10 per cent of the award. If the petitioner is dissatisfied with his award at
the informal level, he may proceed to the formal level.
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THE REQUEST FOR INVESTIGATION

Besides statistical indications that the system may have gone
awry, there were persistent reports and allegations that the atmo-
sphere in the Workmen’s Compensation Courts had evolved to a
point where irregularities, abuses and even illegalities were being
ignored or tolerated. A series of newspaper articles in 1971 dwelled
at length on some of the alleged abuses said to be flonrishing in
the system to the possible detriment of the system’s primary goal,
namely that it operate prmclpally in the best interests of the in-
jured worker.

As a result of the mounting hue and ery about the ills of the
gystem, the then State Commigssioner of Iabor and Industry,
Ronald Heymann, appointed his then Executive Assistant, Mr.
Charles Rosen, to investigate the reports and allegations. Mr.
Rosen’s subsequent inquiry and report convinced Commissioner
Heymann that some of the allegations should be referred to an
investigative authority. After discussion between members of the
State Labor and Industry Department and the Office of the State
Attorney Gteneral, a decision was made to refer the matter to the
State Commission of Investigation (8.C.L.).

Preliminary inquiry by the 8.C.1. into the Workmen’s Compensa-
tion system commenced in July, 1972, For the ensuing five months,
some 100 interviews were conducted throughout the state by Com-
migsion personnel. Additionally, several subpenas were served.
Among those inferviewed were Judges of Compensation, peti-
tioners’ and respondents’ attorneys and doctors, court reporters,
various insurance company representatives, and several individuals
who had been represented by a variety of attforneys from locations
throughout the state.

FurLL INVESTIGATION IS AUTHORIZED

By December, 1972 the Commission’s preliminary inguiries had
determined the existence of improper, abusive and even illicit prac-
tices. Accordingly, the Commission deemed it advisable to under-
take a thorough investigation into the Workmen’s Compensation
system, an investigation which was anthorized pursuant to a resolu-
tion of the Commission.

As the investigation progressed, facts were developed uncovering
certain fraudulent bill padding practices among certain doctors and
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attorneys in the liability or negligence area, as well as the com-
pensation fleld. Consequently, pursuant to another resolution of -
the Commission, the investigation was- extended to include billing
practices between doctors and attorneys in the neghgence action
area.

By the Spring of 1973, the Commission was prepared to proceed
with public hearings on the investigation after hearing in private
session the testimony of 54 witnesses representing every level of .
the Workmen’s Compensation system, as well as negligence plain-
tiffs. The public hearmgs were held May 1, 2, 8, 9, 15 and 16 and
June 13, 20 and 22 in the State Senate Chamber in Trenton

The subsequent pages of this report review. and summarize in
detail the testimony taken and exhibits marked at the public hear-
ings. Sufficeit to state here that the hearings covered four principal
areas:

The pervasive atmosphere of the system
Abuses and improprieties

Fraud

The insurance rate making process

Al e

RECOMMENDATIONS NOTED

At the opening of the public hearings, the then Ohalrman of the
Oommmsmn, John F. McCarthy, Jr., observed in a statement he
read into the record that the more the Commission examined the
Workmen’s Compensation system, the more it became obvious
that nothing less than a lengthy, comprehensive look af all aspects
and components of the system would be sufficient to attain the
Commission’s goal, namely to establish a basis for meamngful
recommendations for legislative and administrative action to im-
prove the gystem for the benefit of all involved in it, '

The Commission’s final recommendations, which include more
than a score of proposed legislative and administrative actions,
logically appear in this report after the review of the public hear-
ings. The recommendations emphasize steps to halt further abusive
practices and additionally suggest actions for 1mpr0vements in'the
operation of the gystem. ;

- The recommendations are summarized and presenbed in detaﬂ on
pages 232 to 317 of this report. o e
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Then Chairman MceCarthy in his opening statement at the public
hearings noted further that while the Commission originally
had not anticipated undertaking an analysis of practices in the
liability or negligence area, the Commission nonetheless intended
to highlight publicly abuses nncovered in that area in hope of alert-
ing the bench, the bar, the medical profession and the general public
to those sﬂ:uatlons and obtaining 1eglslat1ve and executive corTec-
tion where possible.

In concluding his opening remarks, Chairman MeCarthy said:

Let me state that this investigation should in no way
. be interpreted as impugning the statutory intent of
. Workmen’s Compensation in New Jersey. The Com-
mission recognizes the complete validity of and need .
for a humane system of compensation for work-con-
nected injuries. The system, however, has developed
an atmosphere and mode of operation which appear
“to stray from the central concepts of the Workmen’s
Compensation Aet of 1911. The system needs an
airing. Let us proceed with the investigation.

-~ The Commissioners wish to express publicly in this report their
appreciation of the extensive effort and expertise brought to bear
on this comprehensive investigation by the S.C.I staff as a whole
and in particular by My. Joseph Zeller, who as Research Analyst
was instrumental in developing the final reeommendatmns pre—-
sented in -this- report :

" In keeping with the policies of the Commission and the pro-
visions of the State Code of Fair Procedure, the Commission issues
a reminder that any person who feels the material contained in this
report tends to defame or otherwise adversely affect his reputa-
tion has a right to appear before the Commission and {estify as to
matters relevant to the testimony or other evidence complained of,
or in the alternative to file a statement of facts under oath relatmg
solely to matters relervant to the testlmony or other ev1dence com-
plamed of :



CHARTS AND STATISTICS

The New Jersey State Department of Labor and Industry com-
piles and stores on computer memory banks a wealth of statistical
data as to the type and amonnt of Workmen’s Compensation claims
filed, how and where those claims are processed, and the compensa-
tion awards made in each case.

The Commission’s public hearings commenced with the introduc-
tion of a series of charts based on statistics supplied by the Depart-
ment. Mr. Charles A. Rosen, the then Special Assistant to the State
Commisgsioner of Labor and Industry, testified as to the data, and
their import, on the charts which were designed to establish
graphically a factual setting for later testimony as to problems and
abuses in the Workmen’s Compensation system and as to sugges-
tions for curing the system’s ills.

Chart Number One (see page 323) shows that for the period
1962-72 total dollars awarded in Workmen’s Compensation cases
rose from $52 million in 1969 to a peak of $111 million in 1971. The
chart shows additionally that this growth in total dollars awarded
was paralleled by a similar inerease in the dollar value of awards
digpensed in formal cases which are litigated through the Work-
men’s Compensation Courts, and that the amount of dollars dis-
pensed via the two less costly processes for awarding Workmen’s
Compensation dollars showed virtually no increase in the same
10-year period. Those two processes are the informal process
supervised by state referees and the process of direct settlement
between the employer or his respondent insurance company and the
injured worker.

Chart Number Two (see page 324) shows a similar plcture of the
sharp growth in formal cases, compared to a decline in informal
cases and direct settlements, during 1962-72, but on this chart, the
growth and decline are expressed in terms of the number of Work-.
men’s Compensation cases processed annually during the 10-year
period. The chart specifically shows the number of formal cases
processed as rising from 22,500 in 1962 to a peak near 37, 00*0 in
1971.

From Charts One and Two, Mr. Rosen was able to conclude that
the informals and direct settlements reflect only a small percentage
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of the compensation award dollar, while there has been a huge in-
crease in resort to the formal or litigated process which entails the
added expenses of separate medical examinations by doctors for
petitioning workers and by doctors for the employers of their
respondent insurance companies, plus higher permissible awards
of attorneys fees.

Chart Number Three (see page 325) shows data reflecting that
for the years 1964-72, use of the Second Injury Fund has almost
quintupled, with 69 new applicants having been placed on the fund
in 1964, compared to 340 new applicants being so placed in 1971.
Chart Number Four (see page 326) shows that the dollar value of
allotted benefits from that fund has soared from $640 000 in 1964
to $4 million by 1972,

The Second Injury Fund is a system whereby a worker who has
been disabled in a previous employment and then is totally dis-
abled in a subsequent employment is compensated by the last em-
ployer for the last disability but balance of the cost of the worker’s
total disability is paid from the fund., A prinecipal purpose of the
fund, which is supported by assessments against employers’, is to
encourage employers to hire partially disabled workers by assuring
those emplovers they will not have to bear the total cost of total
disability if the worker is reinjured on the job.

Chart Number Five (see page 327) shows on a county area basis
how the number of Workmen’s Compensation cases alleging
impairment from oceupational diseases has increased dramatically
in the period of 1970-72, with the greatest proportion—more
than 1,200 cases in 1971 alone—being filed in Essex County.

Chart Number Six (see page 328) presents a three-year statewide
history of occupational disease cases in terms of the number of
cases and compensation award dollars. The chart shows specifi-
cally that the number of occupational disease cases incereased from:
2,985 to 5,062 and that the award dollars rose from $8.6 million to
$12.4 million.

_ Chart Number Seven (see pag'e 329) showed a similar three-year
statewide history for Workmen’s Compensation cases involving
muscle sprains.



EXPERT WITNESSES

The early phase of the public hearings was devoted to eliciting:
of testimony from four witnesses who could, because. of their
experience and expertise, establish what are proper practices, pro-
cednres and standards for the Workmen’s Compensation system
and recommend steps for curing the system’s ills. X

Two of those witnesses are partners in two law firms handling
substantial volumes of Workmen’s Compensation cases. One is
Matthew W. Parks, partner in the law firm of Tomar, Parks,
Seliger, Simonoff and Adourian in Camden in Southern New
Jersey. The other is Jacob L. Balk, senior partner in the firm of
Balk, Jacobs, (Gtoldberg, Mandell and Sellghson in Newark m
Northern New Jersey. '

The other two expert w1tnesses are Judge Stanley Levine, Super—
vising Judge of the Workmen’s Compensation Conrts in Ehza.beth
and Judge Roger W. Kelly, who at the time of the hearings was
Supervising Judge of the Workmen’s Compensation Courts 111
Newark but who has since been assigned to Perth Amboy

TESTIMONY OF MATTHEW\ W. PARKS

Mr. Parks’ law firm handles about 400 Workmen’s Compensation
cases per year, most of them involving injuries of an orthopedic
nature. Ile was asked to testify as to his practices and methods so
that his testimony, when combined with that of Mr. Balk, would
provide a yardstick as to the proper methods and practices followed
by serupulous attorneys for petitioners in compensation cases. ’

.One abusive praotlce which was a subJect of the Commission’ s
investigation involves the frequent reference by some attorneys of
their clients to favored doctors for unauthorized heat treatments.
In the Workmen’s Compensatlon processes, an unauthorized treat-
ment is one that has not been authorized by the respondent in-
sturance company or self-insured employer. Mr. Parks was asked
abont his practices in this area:

Q. Can you describe for me the circumstances
under which your client would receive heat ireat-
ment?
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A, Ouly if the attending physician recommended it
or if on his own he went to a doctor.

Q. In other words, you don’t make it  practice of
sending the client to a treating doctor?

- A. No, gir, we don’t practice medicine at all. If a
client comes in and says they need treatment, we
usnally tell them to go to their family doctor, either
one, to go back to the company physician, If he says
he won’t treat them any more, go to the family doetor
and have him recommend somebody.

Q. Would you consider it tmproper for an atforney
to send a client to a doctor for treatment? :
A, Yes, Idon’t think it’s within the attorney’s pre-
rogative to recommend freatment or even to make a
determination that a client needs treatment. That S
for a doctor to determine.

Mr. Parks was asked to comment on certain medical reports
~ (marked as Exhibits C-8 through C-10) making reference to the

sending of clients by a New Jersey law firm to Dr. Harold E.
Lippman, a heat treating doctor who at the time of the corre-
spondence had offices in Newark but whose offices are now in
Irvington. Mr. Parks testified as follows:

Q. Mr. Parks, I have, first of all, submitted to you
certain medical reports beginming with C-8 through
C-10. Now, I have removed the name, any references
to an attorney, although I have left in the name of the
treating doctor.

A. Yes, gir.

Q. But, in any event, I would hke you to look af
C-8, and you might see the language there about half-
way down the page which says, ‘‘Subsequent to the
hospzmlwatwn he states he was sent to Dr. Lippman
by his lawyer and this doctor treated him for eight
months and the patient remained out of work for eight
months’ ? .

A, Yes, gir.

Q. I take it I would not find such a reference to a
client of yours?

A. No,sir. If a client comes into our office and says
ke needs treatment and we find out from a medical
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doctor that he does in fact need treatment, we then
make a motion for medical treatment with the carrier
through the courts and make a telephone demand on
the carrier initially to go bhack to their own doctor.

. Thank you, Mr. Parks. T would asswme, then,
that your answer would be the same with respect to
C-9 where the language is, “‘He,”” meaning the peti-
tioner, “‘contacted the low offices of blank, who,
according to the patient, arranged for him to see Dr.
Harold Lippman of Elizabeth Avenue in Newark, New
Jersey’’?

A. Yes, sir.

Q. I would not expect to find that longuage in
medical reports with referénce to your clients, would
1, sir?

A. No, sir.

Q. And symilarly with respect to C-10, you will note
the language in the middle of the page, ““ She,”’ refer—
ring to the patient, ““also saw Dr, Harold E. Lippman
of Newark in February, 1971 heat treatments to her
back and entire right side. She was treated by him for
three months. She was sent to him by blank’’?

A. Again, if the blank is an attorney,——

Q. The attorney. )
A. No, we do not send our people for heat treat-
ments or any kind of treatment.

Mr. Parks was also queried about a letier from the same New
Jersey law firm requesting Dr. Lippman to give unauthorlzed heat
treatments to a client:

Q. Will you read what the letter says, please?

A. It’s addressed to the doctor, gives an in re with
the patient’s number, the file number of the law firm
and it says, “Dear Dr. Lippman: Will you kindly
commence treating client for his back injury as the
insurance company refuses to render any further
treatment. T am enclosing herewith for yotir informa-
tion a copy of the hogpital record in this matter
Very truly yours.”’
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The date of the letter again was?
July—January the 27th, 1969.

Now, will you look at the patient card?
Yes, sir.

© B PO

And you will notice that this patient received a
series of dmihermy treatments ending Awgust 5th,
1968 and then resuming some four monihs later, Janu-
ary 27, 1969. In other words, it looks like the doctor
promptly followed the attorney’s recommendalion?

A. He did receive treatment. The patient received
treatment the same day as the letter, yes.

Q. Is that letter proper as it’s wrilten?

A. Inmy opinion, I wonld say, no. I would send my
client there in order to ascertain whether or not he
does, in fact, need treatment, not——

. But you wouldn’t

A. T don’t tell the doctor to treat. We send a client
to a doctor to see if he’s still temporarily disabled.
If the doctor says he is, then we make a motion for
temporary medical treatment. We don’t tell the
doctor to treat.

Q. Isn’t this letter an open invitation to the doctor
to treat the patient whether he needs it or not?
A, Tt’s an instruction, start treating.

Q. It’s an instruction without any reference to
necessily?
A. That is correct.

An explanation was given by Mr. Parks as to how unauthorized
heat treatments can be a factor in increasing the amount of money
dispensed in a Workmen’s Compensation case:

Q. Isw’t it true that the issue of whether it was
authorized or unauthorized is, first of all, an issue of
fact which wmust be resolved at the seitlement con-
ference or af the trial?

A. That’s correct.

Q. And isn’t it also true that the parties may com-
promise on the issue of whether it’s authorized or un-
authorized, and what the respondent will say is, well,
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i/ oontmbute so much toward Dr. Lippman’s or Dr.
so-gnd-so’s bills, without getting into. the question of
whether it’s authomzed or unauthorized?

A. That has happened. The respondent will say,
we’ll pay $100, $200 toward unauthorized medical
treatment, whether it be just physiotherapy or actual
treatment casting or what-have-you.

" Q. So that it does become a factor, then, i the
settlement fact?
. A. The amount.

Q. The amount of the bill.
A. Tt can be a factor, yes.

Q. And the respondent mony times will concede the
issue of whether it’s quthorized or unauthorized and
wmake a contribution towards the doctor 8 bell am order
to dispose of the case?

A, Yes.

Another abuse which was a subject of the Commission’s in-
vestigation entails the practice by some attorneys of automatically
alleging neuropsychiatric injury in addition to the basic allegation
of injury which is frequently a muscle gprain of the back complaint.
Mr. Parks testified as follows as to his practice in this area:

Q. Mr. Parks, would you explain the circumstances
under which you would send your clients for a newro-
psychiatric examination?

A. T would send a client for a neuropsychiatric ex-
amination if the initial injury was to the head itself.

If it were an injury to other parts of the body, I would
. send the client to the specialist in that field for
* evaluation, and if when I received that examining . |
report back the doctor in there says that this man is =~ |,
emotionally involved in his complaints or he should be ’
examined by a neuropsychiatrist, then we schedule an
exammatlon by the nenropsychiatrist.

Q. Can, you, looking back over, let’s say, your ﬁled
formal claims for the year 1972, can you give me some
estimate as to how often you m@ght have sent your
clients for a neuropsychiatric examination? Maybe is
it one oul of ten; one out of fifteen cases?

" A, I would say less than one out of ten.
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One questionable practice which came to the Commission’s
attention was that of a law firm providing a Workmen’s Com-
pensation client with a medical-legal memorandum setting forth
details he could recite to examining doctors about his injury and
hig complaints of pain or other ailments. This praectice was not
indulged in by Mr. Parks:

). Now,do you have any occasion to provide your
client with what I referred to as o medical-legal
memoranda which would accompany him to the exam-
ning physiciwn?

A. No, sir. When a client comes in, we do give them
an envelope that tells them to stick recelpts for drugs
and things like that so that they have it when they

" gome into the office. But we give them no instructions
or no statement as to how the accident happened or
what their complaints are when we see them, although
we do take that information eurselves.

. Q. In aother words, you do not memorialize his list
of subjective complaints, give him the memorializa- :'
tion and tell him to cart it around with him from
doctor to doctor?

A, No, sir.

Among the allegations received by the Commission as to abuses
in the Workmen’s Compensation system was one concerning the
practice of some atforneys and doctors purchasing lunches for
judges before whom they were appearing regularly Mr. Parks
gave the followmg comment on that practice: :

Q. I would like to ask you whether or not in your
empérience as a practitioner you have ever had
0CCasion to purchase lu%ch for a judge of compensa-
tion.

- A. No, Ihavenot.

Q. And do you have an opinion concerming that
practice? ‘
~ A, Yes, sir.

Q. And what is that opinion?
A, TIdon’t think that it should be done and there is
an admmlstratwe dlrectlve

13



o Q. Iunderstand that there is, and that Comon 32 of
. the Canon of Judicial Ethics woutd prohibit it
A, Yes, sir.

- Ag graphically detailed by some of the charts marked as ex-
hibits at the outset of the hearings, the number of formal Work-
men’s Compengation cases has increased sharply in recent years.
The formal process involves the filing of a claim petition in the
Compensation Courts, with additional expenses for competing
medical examinations and evaluations by doctors in private
practice. Additionally, Judges of Compensation may award
attorneys’ fees of up to 20 per cent of the compensation award
while Referees of Compensation are limited to a maximum 10
per cent award of attorneys’ fees in the informal precess. Mr.
Parks explained his views on what he considers to be some of the
canses for the greater resort to the formal process:

). Now, I belicve that I asked you, Mr. Parks, if
you could enlighten me as to why in your judgment
there has been an increasing temdency in the last
decade toward the more expensive formal process, the
formal cases.

A. Yes, sir. One, inadequate awards af the in-
formal level. One figure that was not in your charts,
called direct settlement reviews. You dealt with direct-
‘gettlements, but the State of New Jersey has a pro-
gram called the direct settlement review, and I
‘believe that the last year that there was a direct
settlement review the carriers or employers volun-
tarily paid almost $1 million in additional awards to
injured workmen merely because the state listed it at.
an informal hearing and the man came in, was ex-
amined by a state doctor and received an award.

Another reason, as I say, the examination is not a
complete examination. Therefore, the evaluation is
not enough.

Another reason is the fact that the carriers are not
paying temporary disability benefits and medical bills
when they should. The people are being dunned.
They have no money. They come in to an attorney
and the quickest way of getting something done is by
filing a formal petition and filing a motion for medical
treatment, temporary disability benefits.

14



Q. Well, now, I know that when insurance com-
panies drag their feet on the payment of temporary
or medical, that some cases the fooldragging is not
justified because, as you explained to me, there may

be situations where the injured worker has been taken -

right from the plant to the hospital and there should

be very little question that the injury is work con-

nected? S
A. That’s correct.

Q. But may it also not reflect a natural suspicion
on the part of the insurance companies as to whether
or not it’s just’&ﬁed9

A. Yes, gir. If it’s an unw1tnessed back injury or
somethmg like that, they do have. They want to make
a complete mvestlgatlon They are contesting most
heart cases as being fotally related on the job.

# # #* * *

Q. AU right, Now, Mr. Parks, in the area of in-
formal, the informal settlement, you say that gener-
ally a doctor is brought in and there might be o list of
fifty or sixty?

A. At an informal level the State hires a doctor.
He’s on the State payroll. I honestly don’t know what
that figure is now. Last year it was only 50-55. He
got the same thing whether he lived in Pennsauken,
whether he traveled to Camden, it took him ten
minutes, or whether he traveled to Atlantic City and
it took him an hour and a half to get there and an
hour and a half to get back. .

Q. But would it be common that he would have a
list of fifty or so?
A, Yes, sir.

. So you have to concede his examination, of
necessity, would have to be superficial?
A. Absolutely,

Q. And you stated it’s not bmdmg on either the
pet@twnev or respondent, correct? .
~A. That’s correct.

15



Q. So, in effect, these two impediments seriously
jeopardize the effect of an informal hearing?
A. Yes.

Bach expert witness was asked for opinions and suggestions for
curing the ills which beset the ‘Workmen’s Compensatlon system.
Mr. Parks placed primary emphagis on the sereening of potential
judges before their being placed on the Compensation Bench:

Q. Mr. Parks, what is your understanding of the
manner - in whach judges of compensation are
appointed? ~

A, Af the present tune‘?

Q. Yes, sir,
A, They re appointed by the Governor with: the
advice and consent of the senate.

Q. Well, f'mm whence, gefnemlly, @f you Eknow,
would the Governor receive his recommendations?

A. Well, I’'m not sure. In some instances I'm sure
it’s: political recommendations. The State Bar Asso-
ciation did attempt to have all proposed judges. sub-
mitted to them for recommendations, and we did get
one or two names, but that is all.

#* ® % %= %

Q. I understand. I take it youw would cermmly
approve of o better screening of candidales?
"A. Absolutely.

Q. And would you think that such screewmg
should be the function of the State Bar Assocation?

A. Tthink it should be along the lines that the other:
judges, the judges of the civil cotirts are appomted
These people are—some of the people who appear in
compensation, this is their only time in-court. You’re
dealing with a lot of money to these people, and I
think they’re entitled to have quallﬁed men s1tt1ng on
the bench listening to the medical problems, and other
problems that they have

Q Well ‘that was one of the thmsts of my opening
comments, that so many millions of dollars are dis-
posed of on such expeditious procedures that it does
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take o well-qualified man o handle such a. circum-
stance, if the system is to work expeditiously, that is,

- A. That is correct,

Q. —and without perpetuating some of the abuses
that we hcwe. refefrred to. Would you agree w%th that,
sir?

A. Yes, sir.

Mr. Parks was asked for and gave his opinion as to the gualifica-
tions of the Judges of Compensation who are well known to him:

Q. All right. Now, about the judges?
A. Of the judges, again speaking from Freehold
Toms River south, presently

Q). Presently.
. A. —there was one judge I would say is not quali-
fled to sit on the bench. The others you would have
to rate from fair to excellent.

Q. How many judges are we talking a,bout?-
A. About eight. '

Q. So one out of those eight that you are thinking
of you would rate as not qualified?
Yes.

The other seven, fair to
Excellent.

" —excellent?
Yes, sir.

How many would you put in the ewcellent category?
Two.

Two. So that leaves wus with four who are
qual@ﬁed one not qualified?
A. The others are qualified.

© P@ PO B b

The importance of a strong Director of the State Division of
Workmen’s Oompensatlon was stressed by Mr. Parks as a major
step for improving the sysfem:

6. Well, let me ask you more Specaﬁcally What
‘about a stwmg director?
A, Strong director?
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Q). Yes.

A. The DlVlSlOIl has been without a director for
about a year, give or take. I believe it’s of the utmost
necessity that we get a strong director immediately,
and I understand that that is in the process of oceur-
ring and may occur within a week.

Q. So that you feel many of the problems that
beset the system are administrative?

A. Absolutely. I think that there are many tools
within the framework of the present statute, if en-
foreed, could move the so-called backlog, and I’'m not
convinced that there is a baecklog, but move the cases.
Penalize attorneys who are not moving their cases,
whether they’re petifioners’ attorneys or respon-
dents’ attorneys, and a strong director could also move
his judges around at will to different places. '

Q. Well, then, I take it you would advocate a
system where no judge was permanently in one loca-
tion for any fixed period of time?

A. No, T don’t say that’s a bad sitnation, no sir. I
just say that if a judge is not conforming, isn’t
putting in hig time, isn’t doing the job that he was
appointed to do, he can be moved fo a vicinage that
will take him a little while to get to, a little while to
get back from, and maybe convinee him that he should
do the job for which he was appointed.

Q. Well, this remedy that you suggest, I mke 1t,
18 not bemg used presently?
A. Tt has not been used, to my knowledge, no.

Q. In other words, the assignment of judges to
locations where they might be encouraged to work a
little harder?

A, Not to my knowledge it has not been used. Of
course, we only have s0 ma,ny Belvideres you ean send
somebody

Q. So many what?

A. Belvideres.

Q. Is that sort of like duty im the Hollwnd'
Tunnel?

A. Well,it’s all the way up Where you have a lot of
traveling, especially if you live in South Jersey.
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Some suggestions were made by Mr, Parks which he believes
would lead to greater use of the informal process for obtaining
Workmen’s Compensation awards:

Q. As o professional in the field, what would be
your recommendations in orvder to bultress or build
up the credence to be given an informal award or to
dispose of cases at that level?

A. The State Bar committee, on which I sat as a
member, has recommended several things. First of
all, that the amount of $450 be raised to $550, which
is, in effect, 21% of total. Now, the rule is that all
fingers and toes must go. The recommendation was
that hands and feet also must go to informal
Proper enforcement of the penalty if the attorney does
not ufilize that informal level, and T would say a
raise in pay to the state doctor to get some competent
people in there. You have to remember that a state
doctor, out of the fifty or seventy people he is going
to examine, is probably a G.P. and he may be examin-
ing a hearing loss, a lung condition, an eye situation.

Now, sometimes they will recommend, for my
people ini South Jersey, that they come all the way

- up to Newark for an eye examination or a hearing
examination and then come back and they've lost
another day’s pay for the trip up, another day back
here. I think that if the amount was raised, including
hands and feet, and the judges and referees enforced
the 5% fee rule, that you would see fhe mformal
utilized more as it should be.

TESTIMONY OF JacoB L. Bark

In 1972 a total of 209 Workmen’s Compensation awards were.
made to clients of Jacob L. Balk’s aforementioned law firm. The
firm’s compensation practice is conducted by Mr. Balk and three
other attorneys, with the firm’s specialty being occupational
disease cases. Mr. Balk, like Mr. Parks, was asked about his
firm’s practices in Workmen’s Compensation areas known to be
subjected to abuses. He was first queried about his firm’s practice
relative to alleging neuropsychiatrie injury in compensation cases:
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- Q. Now, Mr. Balk, would you explain for me the -
 circumstances under fwhwh your clients are sent for =
newropsychiairic evaluation?

A. Oar clients are sent for neuropsychla,trlc
evaluations in several different ways. In the first
place, if a man comes in with a head injury, we send
him initially to a neuropsychiatrist. That’s the man
we think of immediately.

If a man comes in with a serious injury, like an
amputation or something of that nature, and he gives
us complaints of nervousness and the faet that he’s
ashamed to go out, generally his wife comes along
with him and she fills in some of the.information that
he refuses to go dancing, that he shuts himself up,
he doesn’t have anything to do with the children, we
recognize that as a nearopsychiatrie problem.

The additional way is when we send a man to a
regular orthopedist or to an internist, a heart-attack
case, and we get back a report from the doctor that
this man should be seen by a neuropsychiatrist, in
which case we send him to a neuropsychiatrist,

One other way, as long as I am, if we get the
hospital record, which we generally do, and we see in
the hospital record there is a diagnosis of a possible
dise injury or radiculitis, then we feel it’s a neunro-
logical problem and the man is entitled to be exam-
ined by a neurological.

- Q. I take it if a client came n with a low-back
strain or fingertip amputation, you wouldn’t send
him directly to to neuropsychiatric physician?

A. No, sir, never.

Mr. Balk then told of his firm’s practice relative to heat treat-
ments for clients and explained how the extent of treatment can
be an influence in increasing the amount of a Workmen’s Com-
pensation award: :

Q. Now, can you tell me the circumstances, Mr.
Balk, under which your clients m@ght recewe heat’
trea,tmew,tu’

A, Well, to the best of my knowledge again speak-
ing from my experience in the orthopedic field, but I =
have spoken to my associates, we have never had a
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elient who had heat treatments. They may have had
it while they’re in the hospital, but once out of the
hospital we have never had a client who had heat
treatments : :

Q. And certamly you have never dwected a client
to a doctor for heat treatme%t?
A.. Never.:

). Have you nevertheless, thowgh, n your experi-
ence found that a judge of compensation would be in-
fluenced in awarding disabilsty, or, rather, let’s put
it this way, one of the factors that he would consider
w an award of disability is the number of heal treat-
ments the patient has receiwved?

“ A. “Well, not ‘only the number of heat treatments,
treatment.- The judges do consider treatment as an
element in their criteria and the absence of treatment
as an element in-their criteria for evaluatmg dlS-
ablhty That 18 true. :

When shown examples -of letters marked as exhlblts from s
New Jersey law firm to:its clients listing the injury complaints of
the clients, Mr. Balk agreed there was a danger that this practice
might lead to the clients’ relying more on what their ‘attorney
has put on.paper rather than on what the client actnally feels in
the way-of pain or-other ailments. Balk acknowledged that he was
aware ;of the gbusive practice of some attorneys in. alleging in
Workmen’s Compensation cases involving oceupational diseases a
long string of injuries arising out of the same employment. He
testified. that his firm.does not engage in-this practice as a rule,
One except;on, he said, was when the statute of limitatiens was
about to expire. In those instances, he will make multiple allega-
tions but any allegation net supported by subsequent medical ex-
amination is -dropped from.the elaim. petition, :

He was emphatic, however, in stating that his firm never would
automatically allege, on'its own and without a supportive medical
examination and/or medical data, injury to-areas of the body. Ie
testified as follows:

A, So, when: a man comes in and tells me he’s
worked in the: echromate industry as a filter press
‘operator or in the roasting department for ten, fifteen
years and he shows me that hels got the perforated
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septum, and he tells me that his throat is sore all the
time, and he tells me that his chest is sore and he
coughs, I believe him because I know this is par for
the course, and we’ll include a claim for nasal perfora-
tion, for nose and throat and for the chest. That’s
about it.

Q. You wouldn’t presume any other disabilities,
would you? '
A. No, sir; no, sir.

. Youwouldn’t add eyes and hearing and nervous
system?
A. No, sir.

Q. And would it be fair to state that if you were
to allege a hearing loss or impairment of the eyes, im-
pairment to the eyes or to the nervous system, that
you would have had on examination by an internist or

“an EENT man?

A. Absolutely, unless it was such a clearcut thing
where the man comes in we order a hospital record
and we see that he was treated in the hospital for
chemical burns of the eye and that he was discharged
with a severe conjunctivitis. I mean, the proof is right
there. But otherwise we have him examined first.

It’s very important sometimes in order to process
a case properly that we have additional information
before we send a man to the doctor, and that’s the
reason why we sometimes file a petition before we
have him examined by Dr. Lieb, for example, by some
of the doctors, Dr. Berney, because without certain
information the doctor’s examination would really be
valueless, We have to provide him.

We will get back a letter by Dr. Lieb, ‘I don’t
have enough information. What was the name of the
chemical?’’ The people sometimes have bizarre ideas
of what they were exposed to.

. Yes.

A. T had a man came in and claimed that he was
exposed to asbestosis, to asbestos, and by the time
we really found out what it was really all about, he
never had been exposed to asbestos. He was exposed

22



to a cellulous product that was used as a substitute for.

-asbestos. 7 S
So, you cannot rely on the petitioner all the time .. -

and you have to get information, and you cannot get

that information until you file your petition.

Q. If I understand you correctly, even in those
cases which youw think may be obvious, you still might
have an miernist’s examination?

A. That’s correct,

. To pin it down?
‘A. That’s correct.

Further testimony was given by Mr. Balk to the effect that he
would never indulge in the praetice, detailled m correspondence
and claim petitions, marked as exhibifs, wherein a New Jersey law
firm continued to allege an additional multiple allegation of a
hearing loss even after the examining physician found no appreei-
able hearing loss. The questioning of Mr. Balk on this matter by
Special Counsel Ronald 8. Diana concluded as follows: -

Q. Do you think that this correspondence, these

ctaim petitions that we have shown you, is an example
of the abuse that I have been describing concerwing
the multiple allegation of unfounded claims in occupa-
tional diseases?
- A. Mr. Diana, I beg to be excused from character-
izing it, T will say that I would never do such a thing.
I don’t think—T don’t think that these petitions should
be filed in this way; that they should be handled in
thlS way.

Q Al right. Thank you, Mr. Balk. I’ll move on
to ancther subject.

One of the Commission’s concerns was that the cost of extra
medical examinations prompted by unwarranted allegations of
multiple injuries in ocenpational disease cases was a factor in
increasing the cost of Workmen’s Compensation insurance cover-
age. Mr. Balk testified as to the costs involved in extra medical
examinations and as to one way the abuse of unwarranted allega-
tions of injury might be impeded. The testimony makes reference
to Exhibit C-22, a claim petition in which a New Jersey law firm
alleges partial permanent disability to chest, lungs, respiratory
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system, internal organs, heart, nervous system, nose, throat, hear-
ing and complications arising therefrom. Mr. Balk testified as
follows:

Q. Mr. Balk I would like to refer you again to
Exhibit C-22.
A. Yes, sir.

Q. And considering the nature of the impairments
described in Paragraph 12, how many different ex-
aminations would the respondent have to incur the
cost of?

A. Knowing how the respondents prepare for these
things, they would have to have at least three and
possibly four doctors. They would have to.have a .
chest man. They might have an internist who would
do. just the chest and the heart, but T myself, if I had
a case like this, might probably come in with two
internists, one who specialized in lung disease and one
who specialized in cardiovascular disease. They’d
need a neuropsychiatrist; they’d need an ear, nose
and throat man or-—well, that would be about it. They
would need at least three, possibly four doctors.

Q. Do you knmow what the charge would be i the
Newark area for such an examination by respondents’
doctors?

A. Only by reputation, so to speak. I understand
some of the doctors, respondents’ doctors, the in-
ternists, eharge $100 and some charge $125, exclusive
of any special tests that they might do. I think the
orthopedists charge somewhat less, and the ear, nose
and throat man would probably charge around $75;
to &75. '

. So we are somewhere m the wezqhboaﬂhood of
$300 worth of medical examinations
A. That’s correct,

Q. —that the respondent fwould have to incur the
cost of as a result of those allegatw%s?
A. That is correct.

Q. Now, Mr..Balk, I presume that in your experi-
ence in the compensation courts you have had occasion
to observe the manmner in which these cases wnvolving
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multiple allegations of disability are handled by re-
spondents at the seitlement level. Now, 1s it your
opinion that they’re too quick to settle some of these
cases, the respondents?

A. That is my impression. As a matter of fact, I
have gone on record with some of the respondents
that 1 thought that if they would sit back on their
hannches and fight some of these, that it wouldn’t be
necessary for them to make some of the complaints
that they do make.

Q. Yes.
- A. In other words, they’re bearing—some of this
trouble they’re responsible for themselves.

Q. So thal those petitioners’ attorneys who might
be prone to abuse the system through these multiple
disability allegations might, you feel, be discouraged
from so doing if the respondents were going to make
a fight of 4.

A. There’s no question ahout it. Thaf goes for
some of these cases in which vou have multiple pefi-
tions filed, also.

Like Mr, Parks, Mr. Balk was asked to give suggestions for
possible ways to cure some of the ills of the Workmen’s Com-
pensation system. He wag first asked for his opinion of the caliber
of present Judges of Compensation:

Q. Mr. Balk, I would like to now move to another
subject, the subject being judges of compensation. I
would like to ask your opinion as to what percentage
of the judges you feel are well qualified; what per-
centage you feel are qualified; what percentage you
feel are not gualified. ,

A. Well, Mr. Diana, it’s a rough kind of opinion
I'll have to give you. I believe I've appeared before
every judge in the state except the two new ones who
were just—one of the new ones who was just ap-
pointed. L did appear before the other one. But some
of them, of course, I have appeared before to a much
greater extent than others.

I would say that there are five judges whom I
consgider erudite. I mean, you can really sit down and
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diseuss the law and. the philosophy and theéy can try
‘a‘case. Another five, I think, are quite well gualified.
T would say roughly ten of them are average, and the
balance, T don’t know how many there are, T thlnk I
heard you mention thirty or somewhere.

Q. Thirty or thirty-five. I'm not sure. ;

A. Well, I would say that twenty of them range
from excellent to qualified and the balance are below
average. There are some of them that T shudder When
I thmk that I might have to try a complicated cancer
case before. And, as a matter of fact, very often T-get
into a situation like that and T work very hard to séttle
a case rather than run the gauntlet of getting a poor
trial,

Mz, Balk'a,lsb was emphatic in cal'ling for better sereening of
Workmen’s Compensation judicial appointees as a ‘Vay of nnprov-
ing the ealiber of the Compensation Bench: :

. Do you think that the caliber of judges of Com-
pensation could be improved if they were’ scree'ned
by some responsible Bar Association commitice?

Al Vely definitely. I mean, Matty Parks mentioned

.+~ his experience when he was chairman. When I was
e .‘chanman 1 tried to Lo

Q Chairman of the Workmen 8 (YOT’JM?B%S(IMO% R
 Section? -
A. Chairman of the Workmen S Compensatlon of
the State Bar Association.

-1 tried to get something like that going, and qulte
recently we actually at our meeting of the State Bar,
the annual meeting of the State Bar, passed a resoln-
tion to the effect that we felt ‘that the Workmen’s
Compensatmn Bection should be considered in-the
appointment ‘of workman’s compensation Judges,
I’'m paraphrasing it-——not to have the power to select
them or to rejéct them, but to glve our opmmn as to

' thelr quahﬁcatmns

' Now, you know the way the State Bar works. Woe
cannot take any unilateral action—a section eannot
take unilateral action. 'We had to clear that through
the trustees of the State Bar. T'm sure Mr. Bertini
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knows how it works. And we submitted this resolution
to them and we got back a request from the trustees,
would ‘we consider withdrawing the resolution. We
‘were -going to present this to the floor, because we
‘have the right to present it to the floor. We got back
a request from them, would we withdraw it on the
representation of the trustees that they were in con-
taet with the executive branch and that the under-
standing was that these appointments  would be
lsubmltted to the State Bar and that we would have a
chance to give our opinion. But right after that two
judges were appointed, and I have nothing against
either one of them, but the point is that we never got
a chance to give our opinion as to whether we felt
they were qualified or not. They just ignored us.

Q. I may natvely assume, perhaps, that after these
heaa’r‘i@zgs are completed the recommendation for
screening may be given more weirght.

A. T should hope so. T think it’s important for
e\?erybody. It’s important for everybody.

One of this witness’s snggestions for enhancing the Workmen’s
Compensation Judiciary and its operations was to have those
Judges of Compensation who preside over actual adversary trials
'placed in the judicial branch of government and be t1 ea,ted hke
Judoes of the regular state courts:

Q. What do you thank aboul the suggesiion tha,t the
judges of compensation should report fo some au-
thority other than the director of the division?

~A. Well, you know, I’ve been involved in-what you
might call the poh_tms of workman’s compensation

. for many, many years, and this is another oné of my
pet ideas. In faet, T think two yvears ago vou will find
T wrote a letter to the Law Journal in which T sum-
marized, really, what the duties of a judgeé of com-
pensatlon were and what a good judge of compensa-
tion 'was called upon to do, and T recommended that
they be made part of the 311d1@1a1 system, taken out
of the Workman’s Compensation Division altogether,
and I’ve recommended that to the Governor’s Stady
Commission, that the judicial—that part of work-
man’s’ compenqatlon which involves advérsary trials
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and the function of a judge as a judicial officer be
taken out altogether and. placed in the judiciary.
That’s my recommendation. I think it would be a
wonderful thing. Buf if you’re going to do that, then
you really have to treat them as judges. You've got
to give them a salary which is commensurate and give
them the emoluments that go with it—secretaries, and
sergeants-at-arms so they can feel that they’re judges
—and in that way we can help to attract able and
gnalified men who will really be capable of performing
the job.

‘Workman’s compensation ig a very, very vital—
I personally think it’s the most important court.
I may be a little bit jealous of it because I make
my living at it, but I personally think it’s the most
important court in the state. More people get their
knowledge about the function of state government
through workman’s compensation than in any other
branch of our government. And as you have pointed
ouf, we pay out an awful Jot of money, and I think
we ghould have very, very able men, and I don’t think
anybody has ever addressed himself to the problem
of getting able, qualified men.

The Oommissioﬁ was deeply concerned by reports that re-
spondent insurance companies often were slow in starting payment

of temporary disability benefits to injured workers.

Mr., Balk

indicated in response to questions by Comm1ssmner Thomas R.

Farley that this abuse was gunite common:

Q. Mr. Parks testified a Uttle bit earlier om the
point of temporary disability poyments sometimes
being meglected or caught in o bureaucratic mizup.
Could you augment that at all, or have you run mto

that?

A, AllT can tell you is, it’s true Mr. I‘a,rley, T can
send you documentation, letters of a man who had his
foot amputated. Now, I’m not talking about a man
who claimed he had a back injury and then decides
he’s not going to work or take it ecasy. Here’s a man
in July had his foot amputated and in January he gets
a letter from the insnrance company that they’re
denying liability, and this is another problem you
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face; the illiteracy and the naivety of some of your
petitioners. This man from July until Jannary sat
at home waiting to hear from the insurance company
because an adjuster had called lim up and told him
that they were working on it. In fact, they had come
to the hospital and taken a statement from him. In
January they first wrote him a letter that they’re
denying Hability. This man did not receive one single
‘penny, not even from the state, and the first thing I did
when he came to me, he was told finally by—he went
to his counsellor at rehabilitation, who had fitted him
with the prosthesis. He said, ““Well, why don’t you
go see a lawyer?” So, he went to a local lawyer in
Paterson and he referred him to me.

The first thing I did, I called the TDB Division in
Trenton. I said, why hasn’t this man been getting tem-
porary disability benefits from the state, because
they’re supposed to pick up. If the insurance carrier
or the employer denies liability, the state is supposed
to step in under their right of subrogation. They said,
“Well, we can’t do it unless the claim petition is
filed.”’

I said, ‘“Well, why wasn’t the man told, at least,
to go ahead and file?”” Well, of course they didn’t
have an answer.

So, I went ahead and filed a claim petition for him
and then I filed an affidavit guaranteeing reimburse-
ment, and in March, for the first time, he got a check
from the state picking up all his temporary disability
back to July. But in the meantime he had had to give
up his apartment, he had moved in with his son, and
that was it.

Now, there are things like this happening all the
time. We have cases, T had a man come into my office
on a crufeh with his leg in a walking cast. He had
been out of the hospital for five weeks and he still
hadn’t gotten a penny of temporary disability from
the carrier, although he had been taken right from the
job to the hogpital to have the cast put on, and this
was right before Christmas and T called up the carrier.
I said, ‘““Why hasn’t this man gotten his money?”’
Well, they didn’t know. The investigator hadn’t
reported in.
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I said—well, I told the man, ‘‘Here’s what you do.””
T gave him a twenty dollar bill. T said, ‘‘Tomorrow
morning you take your wife and the kids and you go
up to that insurance company and you sit there, and
when they ask you what you’re doing there, you tell
them that yon’re waiting for your femporary dis-
ability benefits and tell them to call me.”’

“Well, he went up there. He did just as I told him.
The call came through and I said, * The man is going
to sit there until he gets some money. It’s before
Christmas.”’ I said, ‘““You’ve been waiting long
enough.”” And as it happened, they did give him his
money.

Not only that, T said, ‘*‘In order to make up your
neglect, I think you ought to pay him at least four
or eight weeks in advance,”” and they gave him four
weeks in advance so he had a decent Christmas. This
happens.

Q. You're not talking about a sumilar instance,
now. Is it much more prevalent than that? '

A, Tt’s prevalent;it’s prevalent. If we go throuah
our files, we can show you any number of cases.

Now, please, Mr. Farley and gentlemen, I’'m not
saying this is the policy of the insurance carrier or
that it’s policy of a self-insured, but it is neglect on
somebody’s part; a file gets misplaced and nobody
gets around fo it; an investigator dawdles about turn-
ing in his report, and it happens, it happens.

. In concept, shouldn’t the temporary disability
payment have the same priority as o paycheck?

A. It should, absolutely. I think T would recom-
mend that it be made mandatory with penalties at-
tached that if a man is taken off the job to a hospital,
or even if he’s sent home sick, that there be a rebutable
presumption, rebutable, T’'m not saying mandatory,
although Mr. Parks mentioned this gentleman from
Oregon. In Oregonit’s mandatory and even that they
pay temporary, and if it turns out later on that they’re
not responsible, they don’t get their money back. But
I would say that there be- a rebutable presumption
that if a man is taken off the job to a hospital or a
doctor, that there’s a rebutable presumption that it’s
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work related, and the minute that week is up he gets
his temporary disability check just the way he would
have gotten his paycheck, and that they keep paying
him until-unless they deny liability or something else
turns up. But that man should get his temporary
disability, because as Dean Larsen pointed out when
he appeared before the Ozzard Committee, many of
these compensation claims, the filing of compensation
claims have their genesis in the fact that the man did
not get temporary disability benefits and he went
behind the 8 ball and then he’s looking around for
a way to become whole again. Most of the people live
up to their salaries; they have mortgages; they have
payments on their cars; payments for their ap-
pliances. If they’re without a paycheck for two or
three or four weeks, they’re in trouble and they never
cateh up, and then they look around for ways to get
even, and this is what happens; they file a claim. '

CHRISTMAS GIFTS

* Before having the two aforementioned Judges of Compensatlon
testify as expert witnesses, the Commission heard testimony
relative to the practice, despite state regulations to the contrary,
of the offer of cash gifts by certain petitioners atforneys and
 doctors and the receipt of those gifts by persounel in the Work-
men’s Cgmpensation Offices in Newark at Christmas time. -Charles
H. Waldron, Special Investigator for the State Commission of
Investloatlon testified that the size and frequency of the cash gifts
were determined by himself and other members of the Commis-
sion’s staff in interviews of Division personnel who included court
attendants, judges’ secretaries, investigators and assignment
clerks, The interviews were recorded in statements signed: and
sworn to by the various pelsonnel Waldron testified as to the
following facts relative fo gift giving:

® During the Christmas seasons of 1970 and 1971,
there were between 18 and 20 petitioners attorneys
who gave cash gufts to Workmen’s Compensation
Division personnel in Newark. In 1972, a time when
the Commission’s investigation was known to- be in
full swing, the number of gift-giving petitlonels
attorneys during the Yule season was 12 ' i
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* For Christmas 1970 and 1971, some six petitioners
doctors gave cash gratuities to Workmen’s Compensa-
tion personnel in Newark. Only one did so in 1972

®* For 1970 and 1971, the total amount of cash giffé
given to each employee ranged from $100 to $500.
For 1972, that range was $25 to $200.

° One law firm was in the habit of giving $50 to $60
to each employee at Christmas time. The next highest
amount by any firm on a per-gift basis was $25 to $30.
The $50 to $60 gifts were being given to judges’
secretaries and assignment clerks.

* One court attendant tried to rationalize his accept-
ance of case gifts by the contention that he performed
services above and beyond his regular dut1es

TESTIMONY OF JUDGE STANLEY LEVINE

The first of the two Judges of Compensation to be called as
expert witnesses was Judge Sta;nley Levme, the Supervising Judge
of the Workmen’s Compensation Courts in Elizabeth. Judge Levine
was a Workmen’s Compensation referee for one and a half years
prior to becoming a judge 12 vears ago. IHe. served- additionally
as Supervising Judge of the Compensatlon Courts in- Newark
Mozrristown and Paterson.

The practice of gift giving at Christmas time was considered
by the S.C.I. to be a symptom of the pervasive, clubhounse atmos-
phere which has existed in the Workmen’s Compensation system.
Indeed, so pervasive has been that atmosphere that some attorneys
and doctors felt no inhibition against at least attempting to affect
delwery of gifts to some judges before whom they regularly were
appearing. Judge Levine told of an instance where he was offered
a gift but discouraged the practice by promptly returning the g1ft
to the donor:

Q. And while you were supervising judge in

Newark was there an occasion when you were offered
a Christmas gift by a practitioner of compe%satm%?
A. No, sir, never, not a practitioner,

Q. How about a doctor?
A. Once by a doctor. It was several days before
Christmas, a gift package containing what, to the
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best of my recollection, were three bottles of liquor
was delivered to my house, and I opened it, saw what
it was and who it was from. It was delivered
physically, manunally, within twenty minutes back to
the sender’s or donor’s home:

Q. You returned the gifi?

A. Oh, yes. T had my next-door neighbor go with
me, who was then a guidance counsellor in the school
gystemn. While I waited in the driveway, he brought
the package into the house.

Q. This is a doctor who appeared in compensation
court as a petitioner’s evaluating physician; is that
correct?

"'A. Yes sir.

Q. And he would have appeared before you and
there would have been occasion for you to assess the
amount of his medical fees?

A. Oh, yes, quite regularly.

Another symptom of the pervasive atmogphere in the Workmen’s
Compensation Courts was the reported practice of the buying of
lunches of some judges by those professionals who were appearing
regularly before those judges. Judge Levine told of his lunch time
practice and of his opinion of the practice of purchasmg the lunches
of judges:

Q. Judge Levine, have you ever had your lunch
bought and paid fo'r by any practitioner of compensa-
tion?

A. Never.

Q. And what is your practice concerning lunch?
A. Well, I don’t necessarily recommend it to my
} colleagues or anyone else, but I generally bring lunch
B inside, a couple of thermos bottles, and I generally
B take out my newspaper at lunchtime and relax and
B! eat in chambers.

Q. And how would ¢ you view the practice of the
regular purchase of lunch for a judge by practitioners
of compensation?

. A. Well, I think it’s unsupportable and unconsecion-
able. '
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Judge Levine was also critical, like the attorneys who preceded
him, of the lack of a ‘sufficient sereening process in the selection
of Judges of Compensation, voiced reservations as to the qualifica~
tions of some of. the present judges, and urged the salaries of
judges, now at $29,500 per year, be raised to the equal of those of
County District Court Judge ($34,000 per year) :

). Judge Levine, in your obsewaiw% how are
judges of compensatwn appointed?

A, Well, I can only speak for myself exeept from
the 0‘enera1 impression one gets that politics does
enter into it. If you want to know how I recelved
my appomtment I could tell you. ,

Q. Well, how did you receive your appointment?
A. At the time T was serving my law clerkship in
Trenton 1T was commuting from Newark to Trenton,
and at the time'Judge Franklin, now the ecunty court
judge in Bergen County, was then, I think, deputy
attorney general assigned to the Division of Work-
men’s Compensation, he later became director of the
divigion, and we got to know each other somewhat in
~~the. commutmg end of it, and one time I received a. . -
Lo iphone call from his ofﬁoe askmg me if I cared to
* . Join the division, and that was it. :

Q). - But F take it-that there is no screening process - -
by the Bar Association ot other agemcy concemmg JERRRE
the employment of judges of compensation? t
A. There was none then and, to my knowledge,

there is none now. At least, I’'m not aware of it.

Q. So that the recommendations are more or Eess
by word of mouth to the appointing power?
A. I would say so, ves.

Q What. -1 would like to ask You now, Judge
Levine, is if you could give me your evahmtw% on @
percentage basis, without mentiomng names, as to the
qualifications of the present smttmg Judges of com-
pensation. Specifically, would you give me your esti-
mate of what percentage you believe to be well
qualified, what percentage you believe to be qualified
and what ‘percentage you believe to be wnguahﬁed?

A, Well, it’s difficult for us to pass a comment in
general, but using that American Bar Assoclatlon
standard, T think—— :

34



and ‘“‘put th10ughs

@ Yes,

'A,‘ -—of exoeptlonally well quahhed qua.hﬁed et
cetera I suppose I would say that approximately 10
to 20% are exceptionally well qualified; I'd say
another 20% are well qualified and say most of the
rest are qualified, and I suppose there are a few who
1 would, if T had to pass ;;udgment say that were not
fully quahﬁed ‘ :

" Q. Well, when you appeared before the C’ommw-
stow in private session, you gave me your opimion that
209 of the sitting gudges were u%gua,hﬁed Is tha,t
st@ll your view?

A Well, perhaps it’s a bit hlgh but T Would say
at least 10%.

Q “Atleast 10%

A Th my opinion. ' ‘

VAL And if T may make one last comment, a,nd thig
may be in the area.of enlightened self—mterest You
commented upon judges earlier. I would urge that
in"6rder to attract and rétain the best possible talent
for the ' Divigion, that salaries should be upgraded
very considerable and at least on a level with the
county distriet court. I might note that the Federal
Government has taken account of .this. Its category
of a.dmmmtratwe judges get $36,000 a year, which
happens to be.90% of the Federal District Court
Salary But, so much for suggestions from me.

The ovelwhelmmg ma;jorﬂ,y (Ju_dge Levine . placed it at 90 to
95 percent) of Workmen's Compensatwn cases are settled at the
pre-trial level in the Compensation Courts.
ferred to ag “‘streamliners’’ in Northern and Central New Jersey
in Southern New J ersey. In these cases, the

only problem to be ironed out is to compromise on an award figure
" inlight of the: competing mediecal evaluations of disabilities, always

on the highiside for the petitioner’s doctor and always on the low
gide for the respondent’s doctor. J udge Levine testified about the

“‘streamliner’’ process:

Q. Now, Judge Levme, I woula like you to eacplam
for -the record what is commonlg referred to as a
streamliner. Would you give me yom cleﬁmtwn of
that?
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A, Well, 1t’s a term used for a practice whereby
before actual trial, or it’s essentially a pretrial confer-
ence in which the attorneys on both sides, petitioner’s
and respondent’s, are bronght into the judge’s cham-
bers. They are asked to submit their medical reports.
Speaking for myself, I invariably, with very few ex-
ceptions, have the petitioner brought into chambers
where I ask certain questions, essentially background,
complaints, number of treatments, to determine to
some extent, at least, eredibility and the like, and then
a suggestion is made as to the value of the case, and
if the attorneys agree, then this procedure is then
reflected in a formal Judgment on a stenographic
record in the court.

Q). Now, these streamliners, them, we are {alking
about are formal petitions wherein the amouwnt of
disability is agreed to, any contest over medical bills
is agreed to beforehamd, so that your basic function
as a judge wm those circumstances is to make a de-
termination if the agreed percentage of disability is a
fair one with respect to the petitioner and to evaluate,
if possible, his credibility as to his complaints?

A. Correct.

Q. And apropos of that, the parties convene in your
chambers where you have evaluated the medical re-
ports of both the pelilioner’s and respondent’s
doctors; you ask the petitioner some questions in an
effort to determine his credibility concerning his
present complaints. By the way, if ke had no present
complamis, there would be no basis to award him an y
permanent disability, would there?

A. Except for cosmetic defects, scarring and things
of that nature.

. Yes. And then follawmg this, this process or
agreement, +f you will, is solemnified in open court?
A, True.

Q. How long do these processes generally take, in
your experience?

A. Well, it could vary from five minates for a very
simple matter to conferences as Jong as one or two -
hours in very difficult or serious ones.
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Q. Yes. When you say it could be as little as five
minutes, do you mean just the conference in your
chambers?

A. In chambers, yes.

Q. And then moybe another five minutes in open
court? : N
A. Five or ten minutes.

Q. Five or ten minutes. In these—by the way, 1
don’t think I ' o

A. Excose me. I might add,—I don’t wish to
interrapt.

Q. Yes. _

A. The purpose of the stenographic recording is
becanse by law the petitioner has the right to reopen
his case within two years of the last payment of com-
pensation, and so there is a recorded testimony of his
complaints and a record made on a comparative basis
should the case e reopened. I think that’s the
principal reason for it.

Q. Yes. In other words, after the watter has been
discussed informally in your chambers and there is
agreement reached as to the percentage of disability,
when it 18 recorded by the court reporier?

A, Yes.

Q). What would be the basts upon which the peti-
Lioner could reopen in two years?

A. On the basis of an allegation that his disability
has increased or worsened and the possibility that he
might have medical treatment, surgery, the like.

. Now,would you say that the great percentage of
formal cases are disposed of in the manner you just
described? _

A. Ob, yes, the overwhelming percentage. I would
say 90 to 95%.

One point of inquiry in the Commission’s investigation was the
habit of one doctor, who had the largest practice in the State of
orthopedic Injury evaluations for petitioners in compensation
cases, of omitting a diagnosis from his reports of his examina-
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tions. Judge Levine gave the following test1mony relatlve to the
value of diagnosis in medical reports: :

Q. So the record is clear, I take it that what wo'u,ld
happen is that the pemtw%cr s doctor would hand in
his report, which would include history ond a list of
the complaints and his evahmtwn of d@sabmty‘?

A, His findings ‘

Q. His findings?
Al and diagnosig, usua]ly, and conelusmns as
to estimate of dlsahlhty

Q. Yes. You say “dmgfnosis usuarlly ~Is. the
diagnosis of an aid to a judge in arriving at a deter-
mination of disability?

" A. T think it’s most diffieult to resolve a case with-
out knowing what the diagnosis in the situation
happens to be, what the medlcal condition is. :

Q. Well,isn’t it not so that there is one doctor who
invariably om@ts a clmg%oszs from his reports? .

A. It’s been my experience that one doctor almost
uniformly omits having a diagnosis of his own. He
may quote a-diagnosis from the hospital record-of
treating doctor; but it’s been my experience that his
own diagnosis is generally absent. .

Q. Do you think that the absence of diagnosis wi
his reports was to create o rationale for him being
called to testify?

A. That’s my impression.

The Commission additionally was eoncerned with statistics, pre-
viously noted, which were supportive of allegations that the Second
Injury Fund, previously described, was being abusively used by
some petitioners attorneys Judge Levine testified as follows
about the fund: :

. Q. In other words, it {the Second Injury Fu%d )
was to encourage employers to take workea’s who h@d
a pre-existing disability?
‘ A. Yes, the philosophy and rationale is that it en-
R courage employers to hire disabled individuals, 'so= '
-that in case of a subsequent injury they would not’ '~
~‘have to bear the total burden of a total d1sab111ty-.*“ A

“Hinjury.
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Q. Yes. That was the original, that was the: h@stm-
tcal purpose of the Fund?
A. Yes, sir.

Q. And did they have a partwulm lsmd 0 f dzs—
abled worker in mind?

A, Well, T suppose classically they had in mind, of
course, the variations and permutations and combina-
tions are endless, but somebody who lost a leg or arm
in a non-work-related accident, or even work-related
accident, and subsequently lost another major limb.
Then that would make him eligible for total disability
pa,yments that type of situation.

" Q. In recent yéars the apphcatwfn for Second In-
jury Fund, has it moved away ffrom tha,t pmpose as
you stated it?

A, T think more and more we are seeing apphea—
tions for Second Injury Fund benefits from older
workerg who don’t fit into this classic category. Many
sitnations where they have been working for a

foundry, let’s say, for twenty or thirty years, and .- :
rather extensive or serious pulmonary disability; were -

able to work until a certain period, maybe the plant -

- moved out of the state or closed down or whatever the

- case might be, and at that point he might have
acquired over the years a number of other disabilities -
and now alleges that as a result of his pulmonary dis-
ability and possibly hypertension, high blood pres-
sure, ulcer or diabetes, things of that nature, he’s now
mcapable of being employed '

Q. Well, let me see if I can chamctem~e u,hat you
have said in the form of a question. Is the Second
Injury Fund being used to compensate disabilities
whick, . your opinion, are age velated rather than
employment related?

.A. T think there are attempts at so using it, yes.

Q. So that when this happens the Second Injury
Fufna’, is really bemg used as a supplement to Soczal
Security or pension, is it not?

A, Quite often the application is for, I would say,
that type of purpose. Many of these people are
already on Social SecuTity - who have filed for Second
Injury Fund benefits. -
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Q. Now, in order to meet this problem, Judge
Levine, do you have any recommendations as to what
can be donel

A. T think it’s easier to pinpoint the problem than
to. offer a solution. I think this is something that
should come out of the legislative study, recommendas:
tions of the director, things of that nature.

Q. And I take it wn thes case it would be because it
could very well be that you might have a sizty-five-
year-old individual who is perfectly capable of con-
tinued employment but for the disabling injury he has
recetwed at that age?

A. True. You can’t make a categorical, sweepmg
statement applying to all sixty-five-year-olds, or
seventy-year-olds or fifty. Some are hail and hardy at
age seventy and others are substantially disabled at
age forty-five or fifty. So, each case has to be judged
on its own merits,

One of the most common injuries forming the hasis of a Work-
men’s Compensation claim is low back sprain involving soft tissue
injury where the subjective complaints of pain by the worker are
the principal factors in evaluating the disability and where little
or no lost time from work is involved. Judge Levine was of the
opinion that awards in this area were really more for pain and
suffering than for permanent disability and suggested a different
mode of handling them: :

. And are these low-back cases, in your judgment,
in many situations an example of a tort concept creep-
wng back into the application of the Workmen’s Com-
pensation dct?

A. Tthink for the relatively minor back strain case,
and of course one could argune on a judgment value of
what 1s relatively minor, but given a liftle or no-
lost-time case with few treatments and complaints of
pains and aches and that sort of thing, T think the tort
concept has crept back. Ile’s being paid to that extent
for pain and suffering during the period that he has
these pains.

Q. Now, what do you find to be a basic disti%ct'éow,
between the examination report filed by a petittoner’s
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doctor in a low-back soft-tissue injury and the re-
spondent’s doctor?

A. Well, there are two. Aside from a natural
disparity between partisan experts on opposite sides
of the fence, I think the chief difference would be
that the petitioner’s doetor would give virtnally total
credence to the complaints of the petitioner, the sub-
jective complaints.

Q. Subjective complaints, yes.
A, Whereas it is my impression that the respond-
ent’s doctor would generally rely largely, if not
exclusively, on objective evidence of injury.

Q. In your opinion, don’t awards in these minor
low-back cases where there is no lost tume and rela-
twely few itreatmenis really constitute awards for
pain and suffering?

A. T would broadly agree with you, and I think it
would really not be violative of the spirit or the intent
of the Act if such cases were, generally speaking, not
viewed within the category of permanent disability. I
would enter only one caviat, and that is that where
there is some lost time—two days, three days, a
week—and presently the individual is not being com-
pensated for lost time under eight days, there is a
waiting period up to seven days, as you know, I don’t
think the injured person, the injured workman ought
to bear the burden of his lost wages for that work-
connected injury. So, in my opinion, he should receive
at least his after-taxes salary or wage for the lost time
that he had.

. Well, let me see if I can paraphrase what you
have told wme, then. In your opinion, the injured
worker isn’t going to lose very much or society hasn’t
been damaged to any great extent if we eliminate from
the scheme of workmen’s compensation recovery in
mnor low-back soft-tissue mjury cases?

- A. I don’t think it could be catastrophic to either
society or to the individual ]:umself providing this
other suggestion.

Q. Providing that any medical costs that he’s in-
curred he’s compensated for and lost time?
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A. He should be provided with necessary and com-
plete medical treatment and reimbursed for his lost
time, yes.. :

Among the most serious allegatlons sifted by the Commlssmn in
this investigation pertained to giving injured persons more heat
treatments than needed or going further and padding heat treat-
ment bills with phony treatment dates and charges. The incentive
for overtreatment and/or fictitions treatment is, of course, to
provide an ostensible basis for a higher compensation award than
would be normally granted. As will be seen later in this report, a
similarly strong incentive exists in the negligence action field, since
the medical bills or “‘specials’” in those actmns are used as a yard-
stick for settlement amounts.

J udge Levine testified that the number of treatments can be a
factor in incréasing the amount awarded in Workmen 8 Compensan
tion cases:

Q. Now; as _thi.s system presewﬂy emis_ts today, s
one of the factors which wfluence your award or a
Judge’s aqward in a low-back case the amount of heat
treatment that the petitioner has receiwed?

A. Well, broadly speaking, you know, the totahty
all of the evidence thai one takes into account in
weighing the severity of an injury and the extent of
disability, treatment becomes an important.factor.
1t’s not a conclusive item because even that has to
he— ' :

Q. Evaluated?

- A, evaluated within a context of whether the
treatment was available in the plant and, you know;
the difference between the heroes and the complainers
and the like. But all things being equal, the number
of treatments received will be an indication, at least,
of the severity of the injury and the l1kehhood of
permanent disability.

Q. So therefore, the number of heat treatments is
a factor which can influence the amount of afwa,rd e @
muscle-sprain case? :

A. Oh, yes, I would say so.
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Another abuse which was brought to the Commission’s attention
involved -the proliferating practice of some law firms of making
almost automatically allegations of neuropsychiatric injury,
above and beyond the basic injury alleged. The practlee appeared
to be most abusive when resorted to in relatively minor injury
claims, especially low back sprain cases. Judge Levine testified as
to thls praetice. and possible remedial steps to halt it:

. Now, I wowld like to have you explawn for me, if
you will, Judge Levine, the- typicwl manner i which
neurological overlays are alleged in these minor ortho-
pedic cases. - wn

A. Well, T assume you mean you are not 1eferr1ng
to the faet that in a claim petition they alleged back
spram and neurologlcal sequela or are you”é’

Q Y es I am. What s the pet@t@ower scbybmg when
he saYs that there is a neurologwal overlay? .

A, Well, he is saying, in effect, that he has some
emotlonal or anxiety symptomatology as a sequela
of the baswally orthopedic accident, let us assume.

Q. In other words, as a result of having strained his
back, and I’m conﬁfnmg myself agaim to the low-back
soft- t@ssue cases, he’s saying as a result of having
strained his back he’s got some nerv ousness?

A. Neurogis.

Q. Some a%metyQ -

A, Yes, In many, cases that’s what he is allegmg
1 might add, again, if we’re talkmg about the rela-
tively minor back-strain case, again with quotation
marks around ‘‘relatively m-ino‘r,” it would seent- to
me that there is no necessity basically for the neuro-
logical claim and that an award for permanent-dis-
ability for the basic orthopedic injury could be viewed
as encompassing any associated anxiety or concern
that the individnal might have. But I don’t want to
leave the 1mpress10n that there.cannot bhe legitimate
and oftentimes serious neurological i injury or sequela
as a result of a nonbaswally neurologlcal 1n3ury

Q Oh yes, I can well wpprecwte that wn a serious
case such as the one I saw in your courtroom the other
day when the man’s arm was caught in a roller, I
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could see myself in the courtroom several years after
the event the neurological pmblem that that fellow
had. '

A. He’s got a permanent injury both ways, ortho-
pedic and neurologically, for the rest of hig life.

). No question abbut it, and I’'m not o doctor.
A, Neither am I Co

Q. Therefore it’s fair to state, then, that there are
some praclitioners who are abusing the rreso:ni to
newrological examination?

A. I think so.

Q. Now, Judge Levine, has it ever come o your
fmowledge that there is again a patiern involving
what I would consider to be manor low-back cases
where the petitioner’s attorney, especially one that is,
you know, well versed in the field, would auto-
wmatbically assert a neurological examination as fwell as
an orthopedic?

A. Yes, some law firms do it almost automatieally.
Some do not at all.

. I see. Then this wmpels the respowde'nt 8
attorney to get two examinations, correct?
A. Orthopedic and neurological.

. And then there wmight be lestimony m open
court with respect to the neurologicals as well?
A, Yeg, gir.

Q. And again, all of thes expense is being inputied
wnto the rate structure, ultimately; is that not so? .

A. Oh, yes, it would have to be. Somebody has fo
bear the expense.

Q). And where this is almost done on an automatic
basis, again without mentioning names, would you
have any recommendalion as to how this might be
limited or certainly put into a perspective that is fair
and reasonable to both petitioners and respondents?

A. Twould require, I think, or suggest that it might
be required that the firm spell out with much more
particnlar—with particularity and specificity the
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reasons for its allegations of the other than basic
injury which was incurred.

Q. What about this, Judge Levine: In the event
that neurological was not a warranted allegation in a
particular low-back case, would a culting of a péti-
tioner’s counsel fee act as o deterent?

+ A, Tt might if it were uniformly applied by all
judges. Where you don’t have it uniformly applied,
it loses its effectiveness.

Q.. Would there be any possibility of letting the
word go out that a neurological that was culpably
frivolous should involve some sanction?

A. T think this would probably be a proper area for
the director at his meetings with the judges of com-
pensation to make clear where he felt it to be an
abuse of the basic practice and then appropriate
response.

The Commission’s investigation was also concerned with another
abusive practice whereby some attorneys make insincere and
unwarranted allegations of mulfiple injuries in occupational
disease cases. Judge Levine testified about the practice, the up-
ward effect of that practice on Workmen’s Compensation case
costs, and possible steps to stymie the practice:

. Q. Now, I would like to move to another subject,
Judge Levine, and that is the subject of occupational
disease. Are you familiar with the practice of the
multiple allegation of disability arising out of an em-
ployment?

A, Yes, sir, I am.

Q. In other words, that would involve the allega-
tion of a disability wmwvolving the chest, lungs, nose,
throat, hearing, heart, internal organs, and nervous
system and complications arising therefrom$

A. Everything but the kitchen sink.

Q. ““Everything but the kitchen sink.”” Do you
associate that practice with one particular low firm?
A. Yes, I do.

. And do you believe that in that case as a result
of your experience those allegatwns are unwarranted
and msinceref
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A. Well, given the number of situations in which
many of the allegations are resolved without any
award for those alleged conditions, one must inevit-
ably come to the conclusion that they are done pro
forma rather than after careful investigation of each
claim.

Q. In other words, they’re used as a settlement
lever? ' :
AT beheve 50,

Q. And despite any lack of merit in those allega-
tions, the respondent would be required to mcm‘ the
cost of the medical ewammatw%——— -

A. True.

- Q. corresponding to the disability?
A, Yes. .

Q. And those medical examingtions that the re-

- . spondent must incur are costly, are they notf S
AL Well, we all know what medical costs are these . =

T days,

Q. They can be as much as $100 apiece?
A. They can be, ves.

Q. Do you think that perhaps one way to diminish =~

that abuse—and I would take it you would consider
it an abuse of the system to make these mult@ple alle—
gations without any fovmda,hm?

A. Well, ““abuse,’’ of course, is a pejorative term,
but T’11 go along with it.

Q. Do you think thot one way fo eliminate this
abuse might be to require examinations, medical
examinations, to accompany the claim pemtw%? .

A. T would say that my own approach to it would
be this: If the basic disability were one in which there
wasg a presumptive disability, let’s say, an allegation
of pulmonary dlsablllty, chronie bronchitis after
exposure of many years in a foundry, I would say it
would not or should not be necessary to submit a
medical report along with the claim petition at that
time. But for other alleged injuries—eyes, ears, you
name it—where it’s not the basic allegation, then T
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think quite possibly examinations should accompany, .. :.
should be required by the petitioner before the .: .
respondent is forced to respond.

A leading eriticism of New Jersey’s Workmen’s Compensation
system has been thai the very serious. injuries are insufficiently
compensated. Judge Levine expressed his concern about this
problem and offered a possible remedy for it.

A. I would add one other comment, if I may.

Q. Indeed.

A. T think another area that could certainly stand
some upgrading are the serious injury cases. One you
mentioned of when you were in court the other day,
the individual whose arm was useless. If wasn’t
amputated, but it was functionally useless. It seemed
to me that situations such as that, ampufation or
“seriously functionally-disabling injuries, should he
paid af a rafe equivalent to the total disability rate
for the number of weeks for that injury. So if an
accident, let’s say, oceurred in 1972 for an amputa-
tion of an arm, that individual would be able to
receive 300 weeks at $101 a week, approximately
$30,000, rather than 300 weeks at $40 per week total-
ing $12,000. '

). Which s the partial total rate, $40 a week?

A. 40 is the maximum rate for permanent partial
‘disability, and that’s what they are presently being
compensated for at the present time.

TESTIMONY OF JUDGE ROGER KELLY

Judge Kelly at the time of his appearance at the public hearings
was Supervising Judge of the Workmen’s Clompensation Courts
in Newark and had been so for three years. He has been a Judge
of Compensation for 17 years and has a total of 25 years of expe-
rience in the Workmen’s Compensation system, including the
private practice of law and employment by an insurance company.

As previously presented, the Commission’s investigation con-
cerned itself with the practice of some petitioners attorneys and
doctors giving sizeable cash gifts at Christmas time to employees
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of the Workmen’s Compensation Division. Judge Kelly testified
as to the history of gift-giving in the Compensation Courts and
expressed dismay that the cash gifts had reached such large
proportions :

e T e e O
R S e S e T

Q. Now, Judge, you were here this morning, were .
you not, when Special Investigator Waldron testiﬁed
concerning cash gifts to persomnnel of the bwecm %)
Newark?

A. That’s eorrect.

Q. Were you surprised al the amount of cash gifis
that had been received?
A. Yes, I was.

Q. Do you think that it was proper for those gifts
to have been offered and for the personnel fo have
recewved them, accepted them?

A. Well, under the understanding that I had, the
people were allowed to accept 01fts I don’t thmk
anybody ever discussed the amount of gifts, agsuming
that they would be reasonable amounts, which had
been customary over the years, anywheres from 5 to
10, $25 maximum. But I had no idea they were that
large, but I didn’t know anything abont it. It’s hard
to look back and say if it was improper if the situa-
tion had never been discussed.

Q. Well, it certainly would create the appearance
of impropriety, wouldn’t it, when assignment clerks
and secrelaries were receiving gifts as high as $60
from one attorney?

A. Well, I think it would.

Q. Is it only the amount that bothers you? :
A. Well, to be perfectly frank, it didn’t bother me
that the secretaries received Christmas gifts because.

I have no feeling that this is a bad thing in itself,
it’s only people who use it to make a bad thing: But -
my whole background favors the idea of joy at
Chrigstmastime, and in that sense T personally always -
try to give gifts to my secretary and see that the girls
in the office do receive small gifts from the staff.

6. Well, you don’t condone or approve of a proc-
tice whereby one employee cam recewe as much as
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8400 or $500 in cash gifts at Christmastime, do you
Judge?
~A. No,Idon’t.

Q. Was there g tradition in the Division of Work-
men’s Compensation in Newark of gift-giving which
goes back many years?
~ A. Tt goes back all the years that I have been in the
Division and in the years before when I didn’t work
in the Division.

Q. I believe you told me that there was, in fact, a
time when judges of compensation and others of the
Division personnel, the bureaw persomwnel, carried
their Christmas gifts home by the carload?

. A. That’s true. When I first came into the Division
in 1955, that was the standard practice. And then
when I say—I don’t know about carload, but a truck-
load. Some people did take truckloads of gifts home,
and this was changed subsequently. At fhe time the
change went into effect the commissioner at that time
expressed a view that he had no objection to some-
body receiving some liquor or cigars, but he couldn’t
gee how any bottle of liquor or box of cigars counld
amount to a bribe of anybody in the department. But
during the discussion that we had when we did take
action to straighten out the problem, it was com-
monly arrived at, tacitly perhaps, but well under-
stood, that the action did not prohibit the girls from
taking, accepting Christmas gifts.

©). When was that action taken?

A. Well, I can’t pinpoint it. It’s somewhere in the
late fifties or early sixties. Just exactly where, I
can’t say right at the moment.

Q. You mean it was tacitly understood that the
division personnel wm Newark would be entitled to
‘accept Christmas gifts desp?,te the regulation of the
Division Lo the contrary?

A, Well, I didn’t say Newark, and I don’t think it’s
limited to Newark. It’s general, all the offices, and it
is my understanding that that is a fact, as youn put it.

Q. Whoée responsibility do you thinlk it would
have been, Judge Kelly, to enforce the adwministra-
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tive rule which prohibils employees omd- officials:-of
state agencies from accepling gifts and grafuities? -

A. Well, all the authority comes from the comris-
sioner and then into the director’s office. Based: on
being 50 adv1sed any- lesser official in charge should
comply with the requirements that are given to-them.

Q. Well, in other words, you would have looked to
the director of the Division for the enforceme%t of
the rule against the giving of gifts?

- A. That’s very definite. If you don’t mind, I would
like to comment-on a point that was brought up: this
morning with Mr. Waldron. You said something
about when this change takes place or was there a
change in 1972, and there was, and you gave a reason
which he thought perhaps was the reason. But- T
learned later that the commissioner took an entirely
different ' viewpoint and expressed a view that he
wanted nobody to accept anything, and I advised' the
lawyers in the halls and the doctors and everybody
else to not give anybody any presents, and 1 told the
girls in the office not to accept any presents this yeaa
from ontside people.: :

Additional testlmony was elicited from the Judge about attempts
by petitioner’s attorneys to give him gifts:

Q. Well, am I correct in my understanding that
there have been petitioners’ attorneys who from time
to tume persist in off ering you gifts?

A. That has happened, but I don’t accept them.

Q. In fact, you have in fcwt retwrned some, hafuefn t
youf : o
A. That’s right.

Q. And this pm,ctwe of giving g’bfts to. the burecm
persomnel, and, W fact, offering gifts to judges of
compensation persists to this very day, doesn’t it?

A. Tcan’t say tha,t I doubt it very much. I m not
aware of it. ‘

Q Well, whe% was the last time o petztzoner s
attorney oﬁ”ered you a gift that you hod fo- a’etwm?
A The last incident T had was in 1969. -~ &
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Q. That was the last tame?
A nght :

The Judge was asked for an opinion on the qualiﬁcations of
present Judges of Compensgation and on how the process of selec-
tion of futare judges could be improved. He testified as follows:

Q. Now, I take it you are familiar with the quahﬁ
cations of all the judges of compensation in the Work-
men’s Compensation Division, are you not?

- A. T can’t say that 1 am because there have heen
new appointments in the last couple of years and
some of them have not really come across my path
too much to form any conclusion.

. How many new appomiments were the're m the
last two years?

A. Well—well, 1 would speculate, at least, four or
s0. I'm not sure.

Q. Well, then, excluding those four, which would
leave us a balance of approximately thirty-one, how
would you rate those of which you have an opinion as
to whether they arve well qualified, qualified or wot
qualified? Will you give me a percentage figure?

AL . Well, let’s see. I'd say 20% are well qualified;
perhaps 40 to 50% are qualified, and then there’s
guestionable degree of incompetencey as to the balance.

Q. In other words, the balance of 20 to 50 /o in rela-
tive degrees of mcompeteﬂce?
CAL T Would say that.

Q Is 4t fair Lo state that the appomtme%ts of judges
of compensation has been based primarily on political
considerations?

A. T think 80.

Q. Would you personally favor the screewing of
applicants for the position of judge of compemsatw% ;
by the Bar Association?

A. Most emphatically, yes.

It was Judge Kelly’s opmlon, as it was the opinion of the pre-
vious witnesses, that the transfer of the Workmen’s Compensation
Courts to the J ud1‘01a1 Branch of governinent would be beneficial :
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Q. Judge, do you have an opinion as to whether or
not the supervision of the judges of compensation
should come under the judiciary or should stay within
the Division?

A. Well, my own feeling, preferably, would be to be
under the judiciary, But I don’t know what the
practical situation is in that regard. I think that
would certainly raise the standard of operation con-
siderably and would take it away from being torn
politically each time a different group comes into
power.

Q. A different group to curry favor for theiwr
favored sons as an appointment? _

A. Itisn’t—we’re dealing in workmen’s compensa-
tion and we’re dealing with the issue between labor
and industry, and on one side you find that you’re
being charged with not doing enough for the injured
workman and then, when there is a changeover, you’'re
told that you’re destroying the business climate by
giving away too much, and you’re in this constant
conflict. We do not live a cloistered life as compensa-
tion judges. We’re constantly under fire for one thing
or another,

Q. Well, especially in Newark you're really in a
fish bowl, aren’t you?

A, Well, it’s a fish bowl. It’s a tremendous opera-
tion there. I don’t know whether you realize it or not
but we have 25 to 30% of the entire work in the state
right in Newark and we have plenty of cases. And, as
a matter of fact, this past week the commissioner gave
me anthority to make some policy changes to counter-
act some of the difficulties we’ve been having.

Like Judge Levine, Judge Kelly has observed a growing practice
of some petitioners attorneys to encourage elderly individuals to
use the Second Injury Fund (sometimes referred to as the 2
per cent fund) as a supplement to a pension or Social Security.
He testified as follows as to that practice and his suggestions for

arresting it:

. Now, Judge, I'm going to move on fo another
subject. When I spoke to you previously, you told
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me that the Second Imjury Fund was *‘overplayed.”’
Could you explain to me what you mean by that?
A, Well, I think there is a tendency for lawyers to
encourage elderly people, with due respect to my-
self and all others here who may be as old or older.
But when they get about sixty-five and they perhaps
are tired of working, and maybe rightfully so, they
look around for programs that will help them to
sarvive. I know it’s tough. I'm not minimizing the
difficulties. But when they become eligible for Social
Security, and if they can work if, they make a com-
pensation claim and then they fry to qualify for bene-
fits nnder the 2% Fund, and to do this you need an
accident or an occupational illness of some kind.

Q. I dow’t suppose you would Tmow whether they,
meaning these people you describe, look aroumd for
the lawyer or the lawyer looks around for them, would
you?

A. Idon’t know the angwer to that. All Il knowis T
get—we get plenty of these cases.

Q. Do you associate this practice, that is the appli-
cation for the Fund by elderly people, do you associate
this practice with a paritcular law firm?

A, Well, T

Q. I’'m not going to ask you to name the firm, but 1
wondered if you—— '

A. There is one law firm that does go in big on that,
but I don’t say it’s the only firm.

. Not the only one?
A. Yes.

Q. Then would it be fair to stale in these cases
we're talling about, the Second Injury Fund cases,
they’re being used fto compensate disabilities, which,
w your opinion, are age related rather than employ-
ment related?

A. Tthink in many cases the compensation case is a
valid claim. The part of it that T think I distrust is the
claim for benefits under the 2% Fund, because there’s
very few people at the age of sixty-five who cannot
show preexisting conditions, particularly arteri-
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osclerotic heart disease, hypertension, and maybe a
broken. leg playing high school football and a few
other things that happened through the years.

Q. Well, do you think, then, that the resort to the
Fund should be eliminated after age sixty-five?

A. Well, T told you before that I thought there
should be an ineligibility at age sixty-five; but after
hearing Stanley Levine today and thinking about that
occasional guy who is youthful and vigorous, I felt
that maybe the idea should be to have a presumption
that he’s ineligible at sixty-five, but give him- the
opportunity to overcome that presumption.

Q. Put the burden on him in that ciroumstance?
A. Right.

Judge Kelly was aware of the increasing resort to unwarranted
multiple allegations of injury in some oceupational disease claims
and favored discouragement of the praetice:

Q. Now, Judge, are you also famv,lwr with the
practice of alleging multiple disabilities arising out of
the same employment?

A. Yes, T am,

Q. And do wyou assoctale that pmctwe with o
particular law firm

A. Well, in the same sense that I answered the
other question, not exclugively, but in the great
majority of cases it is one firm.

Q. And have you found that in these cases that we
are describing these multiple allegations are unjusti-
fied?

- A, Well, the outcome is as was brought out here
this morning; usually limited to a recovery of one
phase.

Q. And if the outcome is usuelly limited to re-
covery for only one disebility, it would suggest there
was no simcere belief in the wvalidity of the others,
wouldn’t 12

A. It certainly would suggest something: about it
that should be disconr aged.
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That the practice should be discouraged?
Right.

How do you think you could discourage that?
Well, I've already instituted some changes in
Newark on that. We have the poliey there that when
a multiplicity of claims is made like that, the respon-
dents do not have to order any examina,tions until
after the pretrial conference when they see what the
other side has.

PO B

The abusive practice of some attorneys’ almost invariably
alleging neuropsychiatric injury in addition to the basic injury
alleged has inereased, according to Judge Kelly, who told of a
step he has taken to try to curb this abuse:

Q. Judge, now on to another subject area, and that
18, spectfically, the allegation of neuropsychiatric im-
patrment in low-back cases. Do yow think that the
alleging of newropsychiatric impatrment in low-back
cases is being abused?

A. Well, alleging is probably being abused in a
sense that too many times, I think, petitioners’
attorneys generally will try to force seftlements by
bringing in a claim for a neurological if they don’t
get a break at the pretrial conference, if they don’t
get a favorable settlement. :

Q). Do you find that there is a practice among peti-
tioners’ attorneys in these low-back cases to send their
client automatically owt for o mnewropsychiairic
evaluation, in other words, if it’s low back, send him
to Dr. So-and-s0 for newropsychiatric evaluation?

A. Well, perhaps there is, although I don’t know
whether you understand or whether something
shouldn’t be talked about at this point in relation to
these so-called neuropsychiatric examinations. There
is an area of low-back sprain which involves radicu-
litis. Radicular references it’s called.

Q. What is that? Y ou will have to explain thal.

A. Well, that means that there is some irritation of
the nerve root in the spine. This causes pain to go
down one of the extremities or both extremities. It
still may not be an extremely serious condition, but it
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still may exist. And there is a distinetion here I want
to make clear, if I possibly can. Neuropsychiatric is
two spheres, representing iwo spheres of medicine,
oile is neurological, one is psychiatric. Now, if you’re
talking about the anxiety state, you’re talking about
the psychiatric reaction. But if you’re talking about
nerveroot irritation, you’re talking about the neuro-
logical involvement in the low back. Many of these
cases have a bona fide area of neurologieal mvolve-
ment in the low back. The only point that I would try
to make is that the lawyer shouldn’t decide o have the
examination. The examination neurologically should
be made on only if the orthopedist recommends it, in
other words, if the orthopedie examination indicates
complaints suggestive of nenrological involvement of
the low back, then he would make that type of recom-
mendation to have a neuropsychiatric examination, -

- Q. Well, have you found evidence that petitioners’
aflorneys are wot going through the orthopedist buf
are making the determination and automatically send-
ing the client?

A. I think they do, fo a great extent make the
determination themselves as to what examinations.

Q. And you don’t think that’s proper?

A. T don’t think that’s really the right thing to do.
I think that the nature of the injury should suggest
one type of medicine and a doetor of that type should
do the examining, and if he recommends any further
examinations, then they ghould be followed up.

As previously noted, the Commission’s investigation had as one
facet the looking for ways which might possibly increase the use
of the informal process for making compensation awards. Judge
Kelly agreed on the importance of progress toward more use of the
informal process and offered snggestions for accomplishing that
end:

Q. So that there’s been an imcrease in the resort to
formal hearings?
A. Right, right.

Q. Al right. Now, has this increase in the resort
to- formal hearings resulted in delay wn the dispo-
sition of these cases? '
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A. Well, insofar as we have the capacity to hear
the cases and there are whatever factors are in-
volved in getting cases ready, there would be some
delay. The more cases we have, there’s that much
longer a period.

). What I’'m driving af is this, Judge: Obuviously,
of there was a greater resort to formal hearings, one
could say just to create more judges you will reduce
the delay. But wouldn’t another solution be to take
some of these cases and have them heard at the in-
formal level?

A. T’'m wholeheartedly in favor of that. I think a
lot—almost all cases could go through an informal
hearing as a preliminary step.

Q. Would you recommend any changes in the pres-
ent structum of the informal hearing as il now
exists i order to accommodate these cases?

A. Well, we don’t have any structure. There 1s no
law. '

Q. It’s not covered by statute?
A. There’s nothing in the law about this mforma,l
hearing.

Q. I understand.
A. And[I think it might be a good idea to draw up a
statute relating specifically to informal hearings.

- Q. Where there would be an examination only by
a state doctor?

A. I don’t say it would have to be by a state
doctor. It could be, they could bring in their reports
from treating doctors or examining doctors or any-
body they want who was capable of doing if.

- Q. Well, what would be your line, if you thought il
through, and you may nof have, what would be your
line of demarcation between a case heard on the in-
formal level and a case heard at the formal level?
Would you send certain kinds fo the mformal?

A. Well, I've thonght of, say, a number of $1,000 as
a number. One of the reasons there has to be some
limitation, I think, in fairness to all of the parties, is
there should be a firm record covering anything of a
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serious nature so that all parties involved are pro-
tected in any future activities, such as even a judge
being criticized, or a company being asked to reopen
a case and pay more money and things of that type.

Q. Well, I think you told me, Judge Kelly, the last
time we met that you would favor a decrease in the
wumber of compensation judges and a greater incen-
tive provided for capable young people to become
referees. I wnderstood you to mean from that, there-
fore, that you would reduce the jurisdiction in the
formal hearing and increase the jurisdiction in the
wmformal hearing?

A, Well, I don’t mean solely that. What I meant
was a combination. You see, we really didn’t discuss
what T had in mind there. My feeling is that there
could be a combination of informal and pretrial con-
ference, not to make another step but to consolidate
two steps; have an informal hearing, and 1if the situa-
tion ign’t resolved, then right then and there to enter
a pretrial order and send the case to frial, and thls
could be handled by a corps of referees.

Q. Well, wouldn’t you wani to do something to
encourage people to arrive al a settlement in the in-
formal level, otherwise the attorneys will simply take
it up knowing that they’re going to get 20% of the
award? '

A. That’s where perhaps the thousand-dollar
figure would come in; that if they refused to accept a
reasonable disposition, that they would be limited
to a 5% counsel fee. Now, let me point out that even
at the present time there are some lawyers who bring
formal hearings even on finger cases because they just
don’t want to be bothered with informal hearings,
and they know they're only going to get a 5% counsel
fee, but they do that anyway. They absorb that and
they prefer to do it that way.
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CASH HOARDS AND ENTERTAINMENT
EXPENSES '

As part of the Commission’s investigation, the accounting staff
examined the books and records of a number of doctors engaged
in practice involving Workmen’s Compensation cases. The pur-
pose of this phase of the investigation was to attempt to deter-
mine if there were patterns of expenditures which might con-
tribute to the ‘“clubhouse fype atmosphere’’ pervadmb the Work-
men’s Compensation system.

Juliug M. Cayson, Jr., C.P.A., the Commission’s Chief Account-
ant, was called as a witness to testify as to the facts determined
by this phase of the investigation. Mr. Cayson had previously
been qualified as an expert witness in the federal and state counrts
and before legislative committees. He deseribed how the account-
ing staff conducted complete audits of the books and records of
nine doctors, five of whom were doctors who examined petitioners
in Workmen’s Compensation cases and four of whom were en-
gaged primarily in work for respondent insurance companies.

VERIFICATION DIFFICULTIES

Mr. Cayson explained how the staflf encountered difficulty in
verifying the income of some of the doctfors becaunse of the failure
of some insurance companies fo issue a certain federal Internal
Revenune Service (LR.S.) form:

&. Now, were there any major difficulties or im-
pediments which confronted the staff in preparing
these examinations?

A. Yes. Among others, and there were others, the
staff discovered that we could not obtain a hundred
per-cent verification of the workmen’s compensation
‘income of the petitioners’ doctors because some of the
insurance companies did not provide what is com-
monly known as a Form 1099 relating to thIS eategory
of disbursements. ;

Q. Would you emplain what a 1098 is, please?
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A, T’d be glad to. A Form 1099 is similar to the

commonly used Form W-2, only this is the form which

~ is generally required when fees in excess of $600 are

paid by a paying agent to physicians for services
rendered.

Q. Now, did the carriers explain why they did not
provide the Form 1099%

A. Yes, they did. They contended that the peti-
tioners’ examining physicians were not held em-
ployers within the meaning of the applicable Revenne
Ruling TIR-1054, dated 11/17/70. I might add in
passing that one major carrier even advised that they
didn’t even have a record of the checks issued to peti-
tioners’ doctors.

Q. Now, what was the basis, then, upon which the
Commission and the accounting staff had for deter-
mining that insurance companies should have re-
ported all payments to doctors in excess of $600 on
Form 10992

A, Well, Mr. Diana and Commissioners, we have on
onr staff four accountants with a combined one
hundred ten years of experience with the Internal
Revenue Service. Our reading, our collective reading
of the statutes, leads us fo believe that the insur-
ance companies are responsible, and we have so in-
quired to Washington, D.C., for a ruling on the matter
and we have not received that reply as yet. But our
collective interpretations lead us to believe that they
were responsible for issuing 1099°s, :

TuE INTERNAL REVENUE SERVICE UPHOLDS THE -
CoOMMISSION

The Commission subsequently received a letter (marked as
an exhibit at the hearings and reprinted in full in the Appendix of
this report) from William H. Rogers, Chief of the Administrative
Provisions Branch of the T.R.S., upholding the S.C.I.’s staff opinion
that insurance companies writing Workmen’s Compensation
coverage are required to furnish Form 1099 when payments of
$600 or more per year are made to any physician, without regard
to his being a petitioner’s or a respondent’s physician.
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LAck or COMPLIANCE ENCOURAGES DIVERSIONS

Mr, Cayson testified further how non-compliance with the Form
1099 requirement evidently emcouraged substantial diversion of
Workmen’s Compensation fees into cash hoards by some.doctors,
hoards which could not be traced as to ultimate expenditure and
which could have been used for the purposes of entertainment and
gift giving:

Q. Therefore, if I may summarize; carriers writing
a substantial portion of the compensation msurance
wn New Jersey did not provide 1099 data relating to
pemw%ers doctors, but they did provide data relat-
wmyg 1o res;po%dents doctors?

A. That is correct.

Q. Of what significance to the Commassion’s exam-

ination of compensation practices is the failure by
insurance companies to file 1099’s for petitioners’
doctors?
A, Qur examination of the records of petitioners’
doctors disclosed material diversion of workmen’s
compensation fees by three petitioners’ doctors
examined. Whereas, only one respondent doctor
diverted workmen’s compensation fees, We found no
diserepancies in the records of only one petitioner’s
doctor out of all those examined.

Q. What do you mean by “divemiow of compensa-
tron fees”’?

A. Fees were not deposited in normal business
bank accounts by these doctors but rather the checks
received by them for their examinations were: A,
cashed; B, deposited to savings acecounts; or, C, en-
dorsed over to third parties and not disclosed to their
accountants. Therefore, the funds so diverted by the
methods deseribed in A, B and C above would not be
reflected in the doctor’s gross receipts for the New
Jersey Unincorporated business tax purposes and in
all probability not recorded for ¥Federal income tax
purposes. I must say probably because the New
Jersey State Commission has no access to Federal
Income tax returns, which are confidential.

{

Q. Mr. Cayson, as a result of the staff’s examina-
tion of the four doctors, petitioners’ doctors, and 1
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think there was ome respondent’s doctor in thal
group, what is the dollar value of diverted receipts
e the years 1970 and 19712

A. There was a total of $351,133. It is broken down
as follows: Dr. A: $128,958. -

Q. Is that a petitioner’s doctor? -

A. Yes, it is. I’ll identify them. Dr. B, a peti-
tioner’s doctor, $102,983. Dr. C, $64,837. By the way,
this is a treating doctor working primarily for peti-
tioners. Dr. D ig a respondent doctor. $54,355. And
I repeat, the total involved is $351,133.

Q). Now, was there a particular modus operandi
that these doctors used in the diversion of income?
A. Yes,

Q. What was it?

A, All right. T°I! go back fo Dr. A. His modus
operandi used was: A, he cashed checks and he en-
dorsed checks over to third parties. Dr. B, He cashed
checks and he also deposited other checks to savings
accounts. By the way, none of these accounts were
discloged to the accountant. Dr. C used all three
methods; that is, he cashed checks, he depogited some
checks in the savings accounts and he also endorsed
them over to third parties. The last, the respondent’s
doctor, cashed checks and he also endorsed the checks
over to third parties. Again I would like to repeat
that all these particular individuals involved, as far as
our investigation was able to disclose, did not disclose
this information to their accountants.

Q. Now, what do you see as the significance of the
diversion of these workmen’s compensation fees by
these doctors?

A. Their check-cashing practices provided a sub-
stantial cash hoard which cannot be fraced. Secondly,
none of these physicians expended significant amounts
of any checks for entertainment purposes or gifts.
Our staff can only coneclude that on the basis of trade
practice by five other workmen’s compensation doetors
who were examdined that Dr. A to D, who T alluded to
above, used cash for their business entertainment and
business gifts. '
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Q. In other words, if these doctors were receiving
wmceome that they were not disclosing, there would
perhaps be no way to determine how they were ex-
pending those swms, and if they were expending them
for illegal or unethical purposes there would be no way
to detect it?

A. There is absolutely no way to detect that, Mr.
Diana.

Goop REcoORDS TELL TALES

To illustrate the type of information which could bé developed
from well kept books and records having no discrepaneies, Mr.
Cayson testified about omne petitioner’s doctor who expended
$36,844 in entertainment of personmel involved in various areas
of the Workmen’s Compensation system in 1970-1971, inecluding
expenditures on behalf of a Judge of Compensation:

. Was there an instance, to illustrate the point
that we have just made through questioning, was there
an mstance where you were able to trace the expendi-
ture of money by a petitioner’s doctor?

“A. Yes, we were.

Q. And whal was his income If'i-om all sources for
19709
A, $246,467.

Q. And how much of that did he earn from Fiés COmM-
pensation practice?
A, $189,796.

About 80%2
Roughly, yes.

W hat was his income from all sources i 1971?
$307,624.

Q. And how much of that was from his cdmpe%sa—
tion practice?
- A, $265,451.

Q. How much money did this pelitioner’s doctor
expend in the entertainment of workmen’s compensa-
tion personnel in 1970 and 19717

A, $36,844,

O PO
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Q. Did that include the entertainment of insurance
company personnel wncluding insurance adjusters?
A. Yes, it did.

Q. Did that include the e%tertmmnent of respond-

ents’ attorneys?
A. Yes, it did.

. Did that wnclude the entertainment of peti-
tioners’ attorneys?
A, Yes, it did.

Q. Did that include the payment of gratuities to
personnel of the Division of Labor and Industry?
A. Yes.

Q. Were there wncluded in that total any monies
- paid to a judge of workmen’s compensation?
- AL Yes, it was.

Who was that judge?
Alfred D>’Auria.

What year was this?
This was in 1971,

Was there a payment by thas doctor of $150 in
Apml 1971 to Alfred D’ Auria repfresentmg the pur-
chase of theater tickets?

A, Yes, it was.

. What was the doctor’s explanation for that?
A. He said that the tickets represented an anni-
versary gift to Judge D’Auna.

S

Q. Did we determine from Judge D’ Auria when
his wedding anniversary was?

A. Yes.
Q. What month?
A. June.

Q. Additconally, during 1971 did the records of that
doctor reflect the payment of 3250 to the wv,fe of
Alfred D Auma?

A. Yes.

Q. And whot was the docto'r s emplawatwn for that
payment? .
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A. He explained this represented payment to Mrs.
D’Auria on Dbehalf of her son Peter for research
Peter was alleged to have done for the doctor.

. Ind this doctor make any appearance before
Judge D’ Auriq n 19717
A. Yes, be did.

. How many?
A, Sixty.

Q. What was the dollar wvalue of wmedical fees
awarded to him by Judge D’ Auria in 19712
A. $2,300.

Q. And what percentage of that figure was in ex-
cess of the mazimum allowed by division regulations?

A. The medical fees Judge D’Auria awarded to
this doctor exceeded the maximum by 36%.

Mr. Cayson told additionally of large expenditures for enter-
tainment by respondents doctors:

Q. Now, did your examination of the records of
respondents’ doctors disclose payments to Compensa-
tion Division personnel?

A. Yes. One of these respondent doctors gave
Christmas gratuities to Workmen’s Compensation
Court personnel. This doector also acknowledged that
he was one of three doctors who split bills at various
restaurants in Newark to which certain invited parties
present at compensation court regularly adjourned
for lunch. He explained how usually at least one of
the doctors would be present and pick up the tab and
later collect from the other two. This professional
corporation, and they operate as a professional cor-
poration now, expended $20,770 in compensation ex-
penses during the two years examined. A second
respondent doctor cashed a total of $27,500 in business
checks which were deducted for tax purposes as enter-
tainment as follows: In 1965, $7,500.

Q. 19659

A. T mean '69. I beg your pardon. In 1970,
$10,000. In 1971, $10,000. His accountant, a C.P.A.,
could provide us with no backup data to substantiate
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these expenses, merely summarizing that he probably
spent the money on adjusters and other insurance
company personnel. It is significant to note that this
doctor derived 90% of his income from Workmen s
compensation.

A NATIONAL PrOBLEM Or COMPLIANCE

Through Mr. Cayson’s testimony, it was established that pay-
ments to. petitioners’ doctors in Workmen’s Compensation cases
in New Jersey from insurance companies fotaled $1.6 million in
1970-72. Since the Cornmission’s research showed insurance com-
panies accounting for half that total did not issue Form 1099 to
petitioners’ doctors, $800,000 of that total went unreported to the
Federal Government on. those forms

More Slgmﬁcanﬂy, the lack of compliance with the issuance of
Form 1099 could be considered a national problem involving at least
$16 million,  Mr. Cayson testified to that point as follows:

@. Now, based on your twenty-two years’ experi-
ence, you would agree that this non-compliance with
1099 regulations 1s not only a New Jersey. problem
but s o national problem as well?

A. T would deﬁmtely agree, because T must assume
that the national earriers not providing 1099’s in New
Jersey are not providing them to doetors in forty-four
other states. Let me explain that. There are approxi-
mately forty-five states that permit private insurance
eompanies to write business. There are five states,
therefore, that have what we call state funds and
these—therefore, that’s how we got the forty-five
states.

Q. On a national basis, then, what do you estima,te
is the annuael amount of ‘doctor income not reported
to the Federal Government on Form 10992

A. The minimum figure that T could come up Wlth
is $16 million.
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THE HIGH COST OF UNWARRANTED -
ALLEGATIONS

The abuse of making insincere and unwarranted allegations of
multiple injuries in some oceupational disease claims in compensa-
tion cases was previously documented in the testimony of four
expert witnesses. Mr. Cayson was asked to testify as to how this
abuse has the effect of driving up the cost of Workmen’s Compensa-
tion insurance rates.

CLAIM EVALUATIONS

Mr. Cayson first discussed the way in which these multxple
allegatmns claims are evalnated for loss rederve purposes by
1nsuranee companies :

Q. Turning to another subject, Mr. C’aysow dwmg
the course of this investigation did you have occasion
to interview the claims managers for imsurance
companies?

A, Yes.

. How many?
A. Seven.

Q. Now,is one of the functions of a claims manager
the evaluation of filed claim petitions for loss reserve
purposes?

A. Yes. Under h1s supervision there would be a
workmen’s compensation claim expert who would
evaluate each and every claim petition for loss reserve
purposes.

Q. How did you find that they were categomzm_g
the claims?

A. Generally speaking, serious and non-seriouns.
Certain claims are recognized as having a value of,
let’s’ say, $500 or less and these are in the so—called
non-serious category

Q. Now, how are the claims rated?
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A. Non-gserious claims are what they call average
rated; that is, they are put into the hopper and an
average 1s derived therefrom. The serious cases are
rated on a case-by-case basis.

Q.. Now, are occupational disease claims considered
in the serious category and, therefore, rated on a
case-by-case basis?

A. Yes, they are.

Q. Now, would you give me some idea of how these
companies witially value an occupational d@sease
elagm?

A. Yes. One company valued the claims at 5 to
10% of maximum recovery, or $1100 to $2200. A second
company rated them at twice the value of the peti-
tioner’s doctor’s findings. Thus, if the petitioner’s
doctor finds a 15% disability, the company would
value at 30% or $6600. A third company valued them
at 15 to 17% even if the petitioner’s doetor finds noe
disability. The fourth company values them at 25% or
$6500. A fifth company valnes them at 50% or $11,000.
Just for comparison purposes, I went to a source in
New York and they advised me that in New York
the occupational disease cases are valued at 50% of
total.

Q. That would be 50% of the mazimum New York
ratef .
A, Yes, sir.

Q. Therefore, from what you told me there ap-
parently 18 no uniformity in the rating practice?
. A. That is correct.

Q. Now, wn addition, do the insurance companies
add a loss adjustment factor to the evaluated occupa-
tional disease claims?

A. Yes, they do.

Q. And what does that represent? _

A. The loss adjustment factor represents an allow-
ance for medical examination, legal fees of the in-
surance company and operatmg expenses appheable
to workmen’s compensation. :

68



- Q. What per cent of their evaluation, that is of the
loss evaluation, is added as a loss adjustment factor?

A. Mr. Diana, that may range anywhere from 8
to 12%, but the average is about 12%.

. Now, con you give me therefore an average
figure for the evaluation of occupational disease cases
by those carriers’ claims managers which you inter-
viewed as they were evaluating New Jersey risks?

A. The average that we came up with was 30%,
$6600 if you add the loss adjustment factor.

A CostLy COMPARISON

With an average evaluation having been established, this average
was compared to the actual awards in the occupational disease
cases handled by a New Jersey law firm. The comparison showed
actual awards were mmch lower than the average evaluation. Mr.
Cayson testified as to the comparison and to the conclusion that the
growing abuse of unwarranted multiple allegations causes Work-
men’s Compensation insurance rates to rise:

Q. Now, did we also ewamine the occupational
disease cases of one law firm which went to judgment
in 19728

A, Yes we did.

Q. And how many cases did that include?
A, 362,

Q. dAnd what were the typical allegations of dis-
ability?

A, Partial permanent disability to chest, lungs,
respiratory system, nose, throat, hearing, internal
organs, nervous system, and complications arising
therefrom.

- Q. Now, despite the allegations of these multiple
disabilities, what did the awards themselves reflect?

A. The awards reflected that in only 7% of the
cases there was any finding of any work-related dis-
ability other than chronic bronchitis.

Q. Now,what was the dollar value of these awards?
A. 466,256 cases—dollars, rather, or %1,288 per
case. Let me repeat that. $466,256 or $1,288 per case.
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Or stated another way, the average award averaged
6% of partial total.

Q. Now, how would these cases have been rated by
msurance companies that you interviewed?

A, Well, if we wanted to strike an average, the
- average reserved for each cage would have beeni
$6,600 or 30% of partial total, for a total loss reserve
value of $2,389,200.

Q. Now, I take if, then, that the net result of these
maultiple disability allegations is to force insurance
companies to set aside higher loss reserves?

A, There is no question about that, sir.

Q. A4Am I correct in assuming that hzgher reserves
will produce higher rates? :
A. There is no question about that.
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THE CONDUCT OF JUDGES

As prewously noted, some of the allegations which led to mount-
ing pressares for reforms in the Workmen’s Compensation system
concerned toleration of abuses and even illegalities to a point where
those adverse practices were flourishing. The Commission’s public
hearings, having established how improprieties and abuses can
flourish under a pervasive atmosphere, now were focused on how
that atmosphere might affect the conduct of certain Judges of the
‘Workmen’s Compensation Court.

FrEE LUNCHES

Dr. Alex E. Maron, a physician with offices in Ocean Township,
has since 1960 condneted a practice consisting principally of ex-
amining and evaluating disabilities of petitioners in compensation
cases, most of which are in the orthopedic injury field. He testified
about the custom of attorneys, doctors and judges involved in
compensation proceedings in the courts in Freehold frequently
lunching together, with one judge never contributing to the cost
of those luncheons:

Q. Al right. Directing your attention, Doctor to
the period of time from approximately 1966 to 1971,
did your practice place yow frequently in the comp
court in Frechold?

A. Yes, sir.

@). Doctor, s there any type of a practice or a tradi-
tion in the Freehold comp court with regard to
luncheons?

- A. There was,

Q. Would you describe that practice, please?

A. Well, speaking specifically that period from ’66
to ’71, or even hefore that, it was the custom for the
petltloners attorneys and the respondents attorneys,
as well as the doctors involved in the various cases,
to have lunch together. If wasn’t done on a one
hundred percent basis. Very often we would go to
the American Hotel, which was across the streef, and
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there might be one table where it would be myself and
the respondent’s doctor, Dr. Villapiano, and maybe
four or five of the attorneys, and then there might be
other tables where there would be some of the in-
surance company representatives, adjusters with their
attorneys. There might be some petitioner’s attorneys
who chose to sit with their pefitioners, for example.
So that it wasn’t an all-encompassing thing, but we
knew that regmlarly we would meet there for lunch
and those who wanted to would sit with us,

Q. Were the judges frequently in atiendance at
these luncheons, Doctor?
A. T would say frequently, yes.

Q). Who would normally pick up the tab?

A. Well, the tab was paid by the doctors, who
would share it, and some of the attorneys, primarily
petitioners’ attorneys. There frequently was contri-
bution from some of the respondents’ attorneys.
There frequently were visiting petitioners’ attorneys
who did not contribute. If they came once in awhile,.
we would offer them a meal as a guest. You know,
we were glad to have them. And many of the judges
would frequently contribute their share or a share.

Q. Well, during the period under consideration
right now was Judge Alfred P. D’ Auria presiding
frequently in the Freehold area?

A. My recollection ig that he was there frequently
for a period of about a year. I don’t remember
whether it wag ’68 or '69. About a vear after he first
started he was assigned to our area regularly, He
was there about two-three days a week.

Q. And would he frequently aitend these lunch-
eons? ‘
A. Yes.

Q. Did you ever see him contribute any money
towards his own lunch?
. A. T don’t recall seeing him -contribute.
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Rt R i S e T e mpe e s T

FrREE CHAUFFEURING

Philip Bigotto, a shorthand reporter employed by the firm of
William C. O’Brien and Associates, had been assigned exclusively
to Judge Alfred D’Auria of the Workmen’s Compensation Court.
Mr. Bigotto was called as a witness to tell of the services, other
than shorthand reporting, he was required to perform for that
judge and how his employer gave him extra monetary compensation
for performing those extra services. In return, Judge D’Auria
awarded the O’Brien firm the maximum $25 stenographic fee for
each compensation case, lowering that fee award to $20 only in 1972
af a time when it became known the S.C.I. was investigating the
Workmen’s Compensation systemn. Mr. Bigotto testified as follows:

Q. Mr. Bigotto, are you assigned to a particular
judge on a permanent basis?
A. Yes.

Q. And who is that judge, sir?
A. Judge D’Auria.

). Mr. Bigotto, are any of the other reporters in
the O’Brien service regularly assigned to a particular
judge on a full-time basis?

A. No.

Q. When were you first assigned to Judge
D’ Ayria, Mr. Bigotio?
A. T believe it was 1968, if I’m not mistaken,

* % * *

Q. Among your duties, Mr. Bigotto, don’t you also
pick Mr. D’ Auria up and drive him to and from work
every day?

A. Correct.,

Q. And do you ever take him oul on rides other
than to and from court?

A. Only on one or two oceasions when I went up to
see Judge Tumulty right after he had his stroke, or T
was down to Judge Tumulty’s wake in Jersey City,
only about that. Onece T took him to a judges’ meet-
ing, his son wasn’t around, and that was on a Satur-
day. I thought that was asking a little too much,
but I did h1m a favor.
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Q. Didn’t ke, wn fact, on one occasion send you to
his summer home in Avon Lo pwk fu,p his shoes?
A. On occasion, yes,

Q. Well, these side assigmems, Mr, Bigotto_, do
you put m a voucher to the O’Brien service for that?
A. Sure, sure. :

Q. Are you, wm addition to your normal salary,
compensated by the O’Brien O’ampa%y for your ser-
vices to Judge D’Auma?

A. Yes.
Q And how much do you receive for that, sir?
. $45 a week.,

* * * * *

Q). Andwhat various court houses dzd Yot dmve the
judge to?
A, Different counties you mean we Worked in?

Q. Yes.

A. First started out, I think we Worked in Newark.
Then from Newark we Worked in —let me see, now—
Morristown. From Morristown went down to
Elizabeth where we are now, Elizabeth, and two days
in ¥F'reehold a week.

Q. And you would pick the judge up af his howme
and drive him to the various court houses?
A. Yeah.

Q. And do you feel as though you are being reim-
bursed fully for this chauffeuring job?

A. Enough money? No.

Q. Why do you say that?

A, Well, T think it’s—there are guys in the office

that are making twice as much money as I am, and,
well, T think it’s worth more than that, really.

Q. TIsthis because of the charges for gas and oil or
the aggravation that you have to put up with?

A, Well, the aggravation and the whole blt the
travehng

* LS % 3* *
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Q. Mr. Bigotto, you said you commenced chauffeur-
wmg Judge D’ Auria about 1968; 18 that correct?
‘ A Yes.

Q. And is i also correct, is it mot, that Judge
D’Auma had made o request of your employer that
he be given a chauffeur?

A. I have no knowledge of that.

Q. How do you think the others got the job?
A. Idon’t know.

Q.. Well, would you assume he made the request or
fwould you assume Mr. O’ Brien—
A. T would have to assume that.

Q. You would have to assume that, wouldn’t you?
A. Uh-huh.

Q. All right. Now, let’s examine o little bit about
your job as o repori tefr for Judge D’ Auria. ¥ ou would
not transcribe, would you, the conferences, the settle-

ment conferences?
A, No.

Q. What you would tramscribe is the five-minute
proceeding in open court where the settlement was
formalized; isn’t that correct?

A. Correct.

Q. How many of those do you think you could do
in a day?
A, Quite a—well, it depends. I do-my- own typing.

Q. I understand.
A. If you were to send it ouf to a typlst, you could |
probably do a lot.

Q. No, no. I mean, in the course of one court day
 how many of those formalized proceedings would you
transcribe in open court? Twenty maybe?

A. It would be a very, very, very busy day.

Q. Well, more than twenty?
A. Isay, the average is—a good day in the division
is considered ten settlement cases.

Q. Ten?
A, Yeah.
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Q. Maybe sometimes as many as fifteen?
A. Sure.

Q. So you would be transcribing betwen ten and
fifteen cases a day. And I take it, by the way, the
money thot was awarded for the stemographic fees
doesn’t go wito your pocket, does it?

A. No.

Q. It goes to your employer, doesn’t it?
A. Correct.

Q. And you were being awarded the maximum fee
throughout the entire yeafr 1970, were you not, $357
A. Correct.

Q. For a five-minute proceeding in court, were you
notd
A, Yes.

Q. In 1971 you were being awarded $25, were you
not?
A. Correct.

All right. So we only have, you say, perhaps
some pemod of time in 1972 where he cut you down to
$20.

A. Correct.

More FREx LUNCHES AND A FREE PAIR OF SHOES

Judge D’Auria sat regularly in the Workmen’s Compensation
Courts in Toms River from 1967 to 1971. Among the attorneys
who appeared before him regularly there, and oceasionally in
Freehold, is Sheldon Stern who was then employed by another
attorney, Harold Lipsky. Mr. Stern testified that Judge D’Auria
would go to Imnch in Toms River with a group of aftorneys and
doctors who appeared regularly before the judge, with the judge’s
lnnch and those of respondent attormeys being paid for by the
petitioners attorneys present. Mr. Stern tfestified additionally
about an incident where he personally paid for Judge D’Aurla, 3
lunch :

Q. Well, did you ever personally pay for the
Judge’s l@mch?? '

A. On one oceasion 1 know I particularly had paid
for his lunch. On other ocecasions bills. were split
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among petitioners—and when-I say ‘‘petitioners,”’
petitioners’ attorneys—and the physicians who were
there at the time. Not only would the judge’s lunch
be included, but generally respondent’s.

Q. Well, when you appeared before the Commission
wm executive session, Mr. Stern, didn’t you relate an
wmcident wherein the judge chastised you for sneaking
away on him one day?

A. Yes, yes, I did.

- Q. Would you tell us what happened?

A. This was in Freehold and he asked myself and
another attorney fo stay for lunch and go out for
lunch. I had matters back in the office, I had other
things to do, and I didn’t feel like going to lunch with
him and I Went to lanch with the other attorney.

Appromrnately a week or two weeks thereafter I
appeared again in Freehold and there was some dis-
cussion that I ran out on him, so to speak, at lunch
time,

Q. He accused you of rumming out on him?

A. Well, accused. Judge D’Auria’s bark was worse
than his bite. I had never gotten one thing one way or
the other. It was his mannerism, and I didn’t feel
threatened by it. I didn’t feel compelled.

Q. Well, did you buy lunch?
A Yes, I did.
Q. Did you have enough money on you o pay for
it? ‘
- A, At that particular time, no. No. I did not.
Q. Well, how did you get it?
‘AT borrowed some money from another attorney

who was along with us.

Mr. Stern told of another incident where an unfulfilled promise
of the purchase of a pair of shoes for Judge D’Auria led to Stern’s
being ordered out of court by that judge who later received the
promlsed pair of shoes: )

Q.. Mr. Stern, didn’t you also relate n executive
session to the Commission an imcident wherein the
judge threw you out of kis courtroom over g pair of
shoes?
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A. Yes, I did.

Q. What happened there?

A. Well, T have been thrown out of the courtroom
many times by Judge D’Auria partlcularly I don’t
think I'm the only one.

He brought up a guestion of a pair of shoes for him.
I—at that time I knew nothing about any shoes and I
didn’t know what he was talking about.

I went out in the hallway and a Dr, Zinkin told me
that there was some discussion between him (the
Judge) and Mr. Lipsky over a pair of shoes. I went
back in, T told him I don’t know what he’s talking
about, no one mentioned anything to me about it, but
that I will discuss it with Mr. Lipsky.

Q. Well was court in session when he threw you
" out?

A. Court was in session. T don’t believe that there
was anyone else in the court except for some attor-

neys. There may have been. It was not something
that———r

Q. But he was sitting uwp on the bench, wasn’t he?

A. Yes, he was.

He didn’t mention the shoes from the bench. He
just told me to—when T showed up, he told me to get
out, and T said, “Why?’’ from the back of the court-
room and he said, ‘ You know why.”’ and I says, ‘I’m
confused.”’ and I think Dr. Zirkin, who is the peti-
tioners’ doctor who generally appeared in Toms
River, sdid, ““I’ll go out in the hall and talk {o you,”’
and he did and says that Harold was supposed to find
him—Harold meaning Mr. Lipsky was supposed to
find him a pair of shoes. And I says, ‘“Well; I know
nothing about it, no one ever told me about it,”” and I
went and told Judge D’Auria that I know nothing
‘about it but I'l talk to Harold about it.

Q. Did you talk to Harold? _

A. Yeah, T told him that something about shoes,
that Judge D’Auna s talking to me about shoes and I
d1dn 't know anything about it.

Q. Well, what did Mr. Lipsky tell you?
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A. 1 think he just told me, “‘Don’t worry about it,”’
not that I was worried about it. I just told him and
that was the end of it as far as I was concerned with
the shoes. I didn’t deliver any shoes to him,

Q. Do you know whether Mr. Lipsky ultimately did
give him the shoes?

A, T believe he got the shoes. I'm quite sure of
that. Who gave it to him, I—I don’t know. I know
I did not g'i-ve it to him and I know that Mr. Lipsky
‘generally would not appear in comp during that
period of time since I was going to comp on a regular
basis and that Dr. Zinkin—may have given him the
shoes, some other attorney may have given him, yon
know through the office.

Q. Were you aware at the time, Mr. Stern, that the
subject of this comtroversy was a ten-dollar pair of
crepe-soled shoes? _

A. If it was $10, I think it was a lot. I think it
was like $5, because I understand that with the shoes-—
I think they got them from a pushcart on the Hast
Side in New York, really.

FrREE STATE BAR ASSOCIATION DuUES

There also came a time in 1968 when D’Auria, requested that
Mr. Stern pay the judge’s Bar Association dues. Mr. Stern testified
as follows as to that incident:

Q. All right. My. Stern, I direct your altention,
str, to the month of May, 1968. Did you attend the
State Bar Convention in Atlantic City at that time?

A, T don’t know the year. If you are referring to
previous festimony with regards to

Q. Yes.

A.—the dues, if that be the year that I was down
there, I don’t know. I remember that there was an
important election, that was the year that I’m falking
about, and it could have been 68,

Q. Well, did you see Judge D’Auria at that con-
vention?

A, Yes, I did.
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Q. And did you have any conversation with him?
A. Yes.

Q. And would you tell the Commission what the
subject of that conversation was?

A. Twas either walking by or waiting in line to pay
my dues and Judge D’Auria approached me and asked
me for money so he could pay his dues and get in and
vote. I told him that 1 didn’t have if, and I told him T
didn’t have it. He said, ‘““Where’s Mr. Lipsky?’’ or
“Where’s Harold?”’ and I said, ‘‘He’s over there.”’
And he said, “Would you go and get him for me?”’
and I went and got Harold and——

Q. Did you tell Harold what the judge wanted?

A. Ttold him that he wanted to borrow some money
from me for the dues and I didn’t have the money
and you could afford to lend it to him easier than I
conld.

Q. Well, what did Mr. Lipsky say?

A, Tthink he was kind of disappointed that Judge
D’Anria so to speak, found him rather than the
thousand of other lawyers that were in the convention
and went over and spoke to him, and I believe either
paid his dues or gave him the money for his dues or
either—well, one or the other; either paid for his
dues or gave him the money for it.

The Chairman: How much was involved?

The Witness: To be very honest, sir, I really don’t
know because of the fact it wasn’t my money and I
could really care less of how much someone else was
either loaning or giving or doing.

The Chairman: Didn’t the judge mention any sum to
you?

The Witness: He mentioned his dues, and as soon as
he mentioned his dues, and I really didn’t have 1t—1
think if I had it, I might have loaned it to him,

The Chairman: Okay.

Q. Wasn’t there a problem with regard to arrears?
He hadn’t paid in o long time?

A. Yes, as I recall, when they went to pay his d-ues,
that there was some discussion with the girl who was
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taking the money at the table that he hadn’t paid for
a long period of time and that his dues were substan-
tial, and, I believe, I believe that Mr. Lipsky told the
girl, “Then give him a new membership.”’

Q. Which would have been cheaper than updating
the dues?

A. T believe he asked them how much does he owe
and how much is a new membership and take the
lesser of two evils.

At this point in the hearings, the State Bar Association dues
ledger card for Judge D’Auria was entered as an exhibit. It showed
Judge D’Auria had been dropped from membership in the Associa-
tion in 1945 for non-payment of dues and re-instated May 18, 1968
on payment of $20, which indicates Lipsky paid for a new member-
ship rather than for the more costly step of clearing up Judge
D’Auria’s arrearage.

MoRre FREE LUNCHES AND A FREE CHRISTMAS PARTY

Attorneys for the New Jersey Manufacturers Ingurance Com-
pany appeared regularly before Judge D’Auria in the Workmen’s
Compensation Courts in Elizabeth during 1971-72.  After an exhibit
was marked summarizing some of the expense vouchers inecurred
by three of the company’s attorneys, John R. Gleeson, Jr., Assist-
ant Vice President and Attorney of Record for the New Jersey
Manufacturers Insurance Co., testified as follows:

Q. I show you Exhibit 31, Mr. Gleeson, and ask you
if you cam identify that, sir.

A, Yes. This is a compilation of isolated expense
accounts, which included a lunch expenditure for
Judge D’Auria. I might say, there are other people
present. In short, the expenses reflected here are not
entirely spent for Judge D’ Auria’s. I might say, there
are other people present. In short, the expenses
reflected here are not entirely spent for Judge
D’Auria’s lunch. There may have been three or four
people present at any one time. But, at any rate,
included in the items as set forth here is Judge
D’Auria’s lunch.
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Q. And this summary of expenses runs from whot
time period to what time pemod sir? You ma,y 'retam
it. I have a copy here.

A. Tt’s a period apparently from August 6 1971 t6
December 4—December, 1972, a,pproxunately a year
and a half.

Q. Al mght Directing your attention, the% to the
last page, is there a tolal of all eacpe%d@twes%’ B

A. Tor thig, for this period, a year and a half;
representing the three employees whose lunches were
itemized here, or summarized, there s a total of
$726.15.

Q. Mr. Gleeson, did you ever discuss this partwular\_ :
situation with your employees?
A. Yes.

Q. Incurring expenses for Judge I’ Auria?

A. Yes, as a matter of fact, I did, because it was
oceurring with repetitive habituals and I did inquire
as to what hrought about the situation,

Q. Well, did they explain to you what their position
was with regard fo these expenses? .
A, Yes. At the noon recess, when they were as-
signed to a partioular court, more particularly in the
Elizabeth vicinage, it Would be either snggested by
~ Judge D’Auria that they go to lunch or he would.
nquire, ‘““Where are vou going to lunch ?’?, the general:
indication being that they should luneh together,
which they did. At the expiration of the lunch, when
the check would come in, they felt obliged to pay it.

Q. And would it be a fair statement to say thal
your company tolerated this situation?

A. Yes. We did not condone the situation. We
felt it an imposition. But under the circumstances of
the situation insofar as rather than embarrass our
attorneys or put them in a position in which they
would incur some animosity, possibly, from Judge
D’Auria, we tolerated the situation. '

4 Q. Mr. Gleeson, I direct your attention to the frbnf
of that exhibit, more particularly to an expenditure
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- noted for Dec. 13th, 1971, in the amount of $144.08.
It’s on the first page, sir.
A. On the first page? Yes, T see it,

Mr. O’Connor: Can we have this marked as an exhibit.

(Expense voucher of New Jersey Manufacturers
Insurance Company received and marked Exhibit
C-32) :

Q. Mr. Gleeson, I show you Commission Exhibit
C-32 and ask you '.r,f you cam identrfy that exhibit, sir?
A. Yes, I can.

Q. What is that exhibit?

A. This is an expense account item gubmitted by
one of our attorneys for the date—T guess it’s Decem-
ber the 13th, ’71, and if, in effect, indicated ‘‘Emnter-
tainment of Klizabeth Workmen’s Compensation
Court bureau personnel at the request of Judge
Alfred D’Aurla and under his dlrectlon and super-
vigion.’

Q. So, in other words, Judge D’ Auria had one of
your attorneys pay for has Christmas party; isn’t that
correct, sirf

A, That is correet.

Q. Now, does this pmctwe still exist wzthm Your
company? ,
A. No, it does not.

Q. Do you have amy particular feelings as to
whether or not it should continue?

A. 1 am very happy that the practice is discon-
tinued.

At this point in the hearings, it was noted that Judge D’Auria
had appeared at a private session of the Commission on April 4,
1973, and a copy of the transcript of that appearance was entered
on the public hearing record as an exhibit. Commission Counsel
B. Dennis O’Connor stated for the public record that the exhibit
showed that Judge D’Auria declined to execute a waiver of his
public employee immunity and testify without that lmmumty He

was excused as a witness.
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Judge D’Auria on May 10, 1973 was suspended from the Work-
men’s Compensation Bench by State Labor and Industry Commis-
sioner Ronald Heymann as a result of testimony relative to the
Judge at the Commission’s hearings. The suspension remained
in effect until Judge D’Auria retired on June 29, 1973.

A SALE OF INCOMPLETE LAw BOOKS

S. Lawrence Torricelli, an attorney, was at the time of the publie
hearings associated with the law firm of Rabb and Zeitler® in Wood-
bridge by virtue of ownership of one share of stock in that firm.
e handled all compensation practice for the firm.

Torricelli testified about an incident wherein a Judge of Com-
pensation effected the sale of a set of incomplete law books to
Rabb and Zeitler at a time when that firm had Workmen’s Com-
pensation cases before that judge:

@. Now, Mr. Torricelli, did there come o lime in
mid-1971 when o Judge Joseph Grzamkowski—Ie-
porter, that’s spelled G-r-z-a-n-k-o-w-s-k-i—told you
to have Mr. Rabb call him concerning the sale of some
law books? '

A. That’s true.

. And whaot did Judge Greankowski say to you?

A. He says—he told me that he had a lot of law
books that he wanted to sell our firm because he knew
that we didn’t have any law books and——

Q. What did you say to him?

A. And T called him. T said, *‘T don’t do any of the
buying and selling, you would have to talk to Mr. Rabb
about it and’’-——

Q. Well, did you also——

A. and, so, he asked me to have Mr. Rabb
call him, and I don’t know whether Mr. Rabb called
him the first time. I don’t believe he did, because I
saw Judge Grzankowskli a second time and he said,
“Well, he hasn’t called me yet.”’

I said, ““I’ll tell him again to call you.”

Finally, I guess they got together and spoke.

* The firm of Rabb and Zeitler, a professional corporation, was in the process of being
dissolved at the time this report went to press, The principals, William Rabb and
Richard Zeitler were practicing law at separate locations, Rabb having established his
own law office and Zeitler remaining at the firm’s office. :
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. Did you also tell Grzankowski that ‘“We don’t
have any place to put the books?”
I did on the second occasion. I——

Fes.
I told him that we have no library space at all.

But he persisted and said, “ Have him call me?”’
Well, yes.

All right. Did you determine that ultimately
the books were sold by Judge Grzankowski to Rabb
& Zeitler?

A. Yeah, because one day they suddenly arrived
and there they were all piled up all over the floor.

. Did Mr. Rabb say to you that he was not happy
about having to buy the books?
- A. Mr. Rabb was extremely unhappy abouf the
whole situation.

S PO PP

Q. Did he say why he was urhappy about buying
them? , }

A. No, it’s not the guestion. The books were
usable. The guestion of the money had fo be spent
and that we had no place to put them. And, as a
matter of fact, we put them in Mr. Wolmack’s office,
my associate. We had a little tiny cubicle of a room
there; and half of it had to be taken up with the law
books all piled up on the floor.

Q. Well, if Mr. Rabb was unhappy about ha@mg to
- buy the books, why did he buy them?
A. You would have to ask him that.

Q. Well, were you appearing regularly in compen-
sation court before Judge Greankowski at this t@meg’
A. Ewery day.

Charles E. Waldron, previously identified as Special Investigator
for the 8.C.IL, investigated the circumstances of the sale of the
books to Rabb and Zeitler. A summary of the principal points of
his testimony follows:

* The amount of the sale was $2,339 as determined by
the payment check (marked as an exhibit) dated
Mareh 9, 1971 and drawn on the regular account of
Rabb and Zeitler, payable to Judge Grzankowskl.
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* The Judge was cooperative with the investigation
and voluntarily turned over all his pertinent records
and alsc confirmed a deseription of the volumes sold
after Waldron had physically inspected the books at
the office of Rabb and Zeitler.

® The books sold included volumes of the Aflantic
Reporter, the New Jersey Digest, the New Jersey
Practice Series, the Encyclopedia of Trial Techniques,
and Negligence in the Atlantic States. The sets were
all out of date and/or incomplete, and inspection
showed Rabb and Zeitler had never taken steps to
npdate them and complete them as of 1973,

¢ Judge Grzankowski appeared before an executive
session of the Commission waived his public-employe
immunity and testified that Rabb and Zeitler appeared
eager to buy the books, a principal of that firm having
said o the Judge in 1969 to hold onto the books until
the firm had more room for them. (The private
session testimony of the Judge was entered on the
public hearing record as an exhibit.) '

* Waldron by phone (his notes of the conversation
were marked as an exhibit) obtained an estimate from
an appraiser at Gann Law Books in Newark that the
law books at the time of sale in 1971 were worth a
total of $1,025,

®* Waldron obtained another -wriften appraisal
(marked as an exhibit) from an appraiser of the -
Williams Press, New York City, that the value of
the books at the time of sale would be at top $1,750
but that was a high figure at which negotiations would
- start.

“Judge Grzankowski was suspended from the Workmen’s Com-
pensation Bench for five days in a disciplinary action ordered by
State Labor and Industry Commissioner Ronald Heymann as a
result of the testimony before the Commission relative to the sale

of the law books.
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A Law PRACTICE ON THE SIDE

As part of the investigation of the conduct of some Judges of
Compensation, the Commission asked several judges to. submif
statements of their net worth during 1968-T1. A net worth state-
ment is essentially a comparison of what a person owns to what he
owes. The financial resources which result in increases in a person’s
net worth should be ascertainable and explainable.

One judge submitting such a statement was Judge James J.
Bonafield who at the time was sitting in the Workmen’s Compensa-
tion Courts in Newark. Bonafield’s net worth statement was
questioned by the Commission’s Special Agent/Accountants be-
caunse his stated net worth exceeded by some $33,000 the fiscal
resources which could be ascertained as being available to him.
Special Agent/Acecountant John P. Gildea testified at the publie
hearings that the $33,000 was an indicator that the judge might
have sources of income that might not have been disclosed. Ad-
ditionally, the Commission was cognizant that under New Jersey
Statutes Annotated 34:15-49, Judges of Compensation were re-
quired, effective Janunary 7, 1970, not to engage in the practice of
law and to devote full time to their judicial dufies. :

Accordingly, the Commission’s staff continued to investigate
relative to Judge Bonafield. Mr. Gildea subsequently discovered
Judge Bonafield had maintained, at least up to the spring of 1971,
insurance covering employees at his law offices at 1458 Main
Avenue, Clifton. Gildea testified how this discovery led to others
and a suspicion that Judge Bonafield may have used another at-
torney’s name to mask his (Bonafield’s) law practice after the
January 7, 1970 cutoff date:

@. Now, in the course of this investigation did we
discover that Judge Bomafield had maintained com-
pensation imsurance covering certain calegories of
employees?

A. Yes, there had been such a policy which was in
force at least np nntil April of 1971,

Q. And did we locate the mswame agency who
wrote the policy?
A, Yes, we did.

Q. And did you examine the ﬁle?
A. Yes.
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Q. And during your examination of that file what = -

was revealed to you?

A. Tn the examination of that file we eame across
a letter with the return address of Marino Tedeschi,
1458 Main Avenue in Clifton, but the postmark on it
was from Brick Township in Ocean County.

Q. Well, I will give you C-99. Is that the envelope
to which you are referring?
A. Yes, that 1s the envelope.

Q. And that’s an envelope which was wutilized by
Judge Bonafield in tramsmitting something to his
insuronce agent; is that correct? '

A. Topresume it was by Judge Bonafield because all
other correspondence in that file was from Judge
Bonafield..

Q. And the letier was postmarked what date?
A, May 18th of 1971.

Q. And in the wpper lefi-hand corner whose name
appeared?

A. Well, the fact that it had a stamp of Brick
Township and the name of Marino Tedeschi at 1458
- Main Avenme, T knew that Judge Bonafield had a
house in Brick Township and I knew that he owned
the address, the building at 1458 Main Avenue. I
checked several years of the Lawyers Diary, the
directory for lawyers, and T found that Marino
Tedeschi had never listed his address at 1458 Mam

¢. So what did that lead you to suspect?

A. Well, I believed that possibly indicated that he
was using Mr. Tedeschi—that Mr. Tedeschi may have
been being unsed by Judge Bonafield as a front for
operations out of 1458 Main Avenue.

A4s a fromt for the practice of law you mean?
That was my:

That was your suspicion at that t@me?
Suspicion. I had no proof.

I understand,
Just to look into it.
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A Jupge Is CALLED

The questions raised by the investigation of Judge Bonafield
promypted the Commisgsion to call him as a witness at a private
hearing. The following exchange from the franscript of that ap-
pearance was read into the public hearing by Ronald S. Diana,
Special Counsel to the Commission in the Workmen’s Compensa-
tion investigation:

Mr. Diana: I would next like to read a question and
answer posed at executive session on Thursday, May
3rd, 1973, by me to Judge James J. Bonafleld,
““Question: And is it your testimony here this after-
noon that in the last two years you have not received
any monies representing legal fees or the proceeds
from legal fees? ‘

¢ Angwer; That’s my testimony.’’

Mr. Gildea subsequently read some other portions of Judge
Bonafield’s private hearing transeript into the public hearing
Tecord to set forth the judge’s contention that he had an agreement
with Marino Tedeschi, the aforementioned Paterson attorney, to
take over Judge Bonafield’s law practice in return for $250 per
month in rent payments by Mr. Tedeschi for the use of the law
offices at 1458 Main Avenue, Clifton:

). Now, did we then pursue these questions raised

by the envelope?
A. Yes, we did.

Q. Did we pursue them with Juge Bonafield?

A. Yes. Judge Bonafield appeared before the Com-
mission at executive session May 3rd, 1973, and dur-
ing the course of this hearing he was questioned con-
cerning his relationship to Marino Tedeschi. He
described the relationship as the transeript will show.
Mr. Bonafield speaking:

Q. Just a wminute, Mr. Gildea. You're now going
to read from Judge Bonafield’s sworn tlestimony
under oath at executive session; 1s that correct?

A. That’s correct.

Q. Al right, sir.
A. ¢He, of course, Mr. Tedeschi, and I are very
good friends. 1 have known him for a number of years
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and he would take a case that I would refer cases to

him. Tie would do work for me, and he occupied the ‘

"ofﬁces at 1458 Main Avenue for a while.”

. Q. Now, what did Judge Bonafield testify to con- .
cerwing any monies that he received from Tedeschi
for cases referred to him by the Judge? '

A. The testimony as recorded is: ‘‘Question:’’——

Q. Again you are reading, now questions posed to
Judge Bowaﬁeld at executive session, sworn 1o under
oath; is that correct?

A. That is correct.

QV All right.
“‘Question: Now, out of those cases have you
recewed any fees?

“ Answer: No fees as referrals.

““Question: Well, what kind of fees then? How would - |

you characterize them?

¢ Answer: Well, we had an arrangement where he
would agree to pay rent for the use of the office, and
he paid me rent. :
“Question: How much rent?

¢ Answer: $250 a month.”’

Q. All right. So, then, the substance of Judge
Bonafield’s testimony was that after the culoff date
in January of 1970 Tedeschi paid him rent for the
use of office space at 1458 Main Avenue?

A, Yes.

A SIGNED STATEMENT DISPUTES THE JUDGE

The day after Judge Bonafield’s appearance at the private ses-
sion of the Commission, Mr, Gildea interviewed Mr. Tedeschi and
obtained that attorney’s signature on a statement summarizing
that interview. The statement was marked as an exhibit at the
public hearings, and Mr. Gildea testified as to its salient points

ag follows:

® Tedeschi told Gildea that he made what he termed
a loose arrangement in late 1969 with Bonafield to
take over Bonafield’s legal work. Tedeschi said he
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did take over a.few cases from Bonafield but that was
all, He cannot recall ever paying any rent to Bonafield
and was not even given a key to Bonafield’s offices
in Clifton. Tedescehi recalled a bank account was
opened in his name for deposit of receipts relative to
any cases referred by Bonafield. Tedeschi, however,
did not have control of the bank accounts and he
never saw the cancelled checks or bank statements
from that account.

® Tedeschi did sign some checks drawn on the account
in blank. The bulk of the checks drawn on that ac-
count were signed by John R. Celentano, who was an
authorized signatory and who iz an attendant in the
Workmen’s Compensation Court and who was em-
ployed formerly as an investigator in Judge Bona-
field’s law work. S

THE RECONSTRUCTION OF BANK ACCOUNTS

Mr. Gildea’s next step, given the absence of any cancelled checks
or other records for the Tedeschi account, was to reconstruct that
account through legible bank records of the New Jersey Bank, N.A.
When he went to do that job, he found there were actually two
accounts in Mr. Tedeschi’s name. One was a trustee acconnt which
had been opened with a card signed by Mr. Tedeschi. The second,
a regular account, was opened with a card in handwriting different
than Mr. Tedeschi’s. Mr. Tedeschi told Mr. Gildea he did not sign
. the card opening the regular account.

Mr. Gildea then proceeded to the tedious task of reconstructing
both accounts from bank records. The reconstroction showed for
the trustee account from its opening in February, 1970 until it was
cloged out in August, 1972, total deposits of $59,854, with $11,787
being transferred to the regular account. The reconstruction of the
regular account showed, from its opening in March, 1970 to its
closing out in Augnst, 1972, total deposits. of $16,029, with the
following payments being made out of that account: $7,733 to Judge
Bonafield, $2,000 to Mrs. Charlotte Siderits who was Judge Bona-
field’s law office secretary, $1,604 to Tedeschi, and $675 to
Celentano. Mr. Gildea testified further as to payments from the
regular account for legal proceedings and as to indicators that the
payments made to Judge Bonafield were actually paid to him
personally:
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Q. There is a column for clerks of countics and
courts, police and hospitals. Will you explain that,
please?

A. In the working of liability cases, in order to
build up your case you have to get a record of the
police reports; you have to get the accident reports;
the action that was taken when the party went to the
hospital as a result of an accident; and when cases
are instituted in various courts, there’s payments
made to the clerks of the courts to institute the
summons and complaint, pay for the action of the
sheriff or marshal, whoever delivered, and such pay-
ments as that,

Q. And the amount of monies then expended for
filing fees and court records amounited to $879 during
the period of the account’s ewistence?

A. That’s correct.

Q. Al right, sir. Now, Mr, Gildea, wn your analysis
you have indicated the payments were made to James
J. Bonafield personally., How do you k%ow they were
patd to him personally?

A. Well, the amounts you speak of in that column
represent checks to cash or to Bonafield on which the
endorsement indicated that the check was deposited
into Judge Bonafield’s account at the First National
Bank of Passalec or where the check was personally
endorsed by Judge Bonafield and deposited or cashed
by him.

Q. So there wasn’t any doubt that he received the
money or deposited it?

A. At least, it was credited to his account.

Q. Credited to his account?
A. Or he received it personally.

Mr. Gildea testified additionally how this bank account data did
not support Judge Bonafield’s claim of getting $250 per month in
rent from Tedeschi:

©. Was there anything in any of these records to
wmdicate that these payments to Bonafield, that $7,700,
were paid to him by Marino Tedeschi as rent for the
use of the 1458 Main Avenue premises?
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A, There was oune check, I think, had a notation
“rent’’ on it. There were several checks in the amount
of $250. But if you note in the period of March
through December, 1970, the checks which he negoti-
ated amount to $5,700. Now, this is only a ten-month
period. If the rent was $250 a month, the total would
have only amounted to $2,500 not $5,700.

Q. Right. So that if the payments to him had in
fact been rent of 3250 a month during 1970, they would
have equaled $2,500 and not $5,7007

A. That’s correct.

LeEcAaL AcTioNs ARE IDENTIFIED

From data in the bank account records as a starting point, Gildea
was able to find and examine appropriate court records and,
thereby, identify 17 legal actions which went through the Tedeschi
bank accounts controlled by Judge Bonafield. The 17 did not
represent all legal actions handled by Judge Bonafield’s law office
but rather the number Mr. Gildea could discover with certainty,
given the time he had to investigate and his desire to keep the
investigation as confidential as possible.

Of the 17 matters, one was started in 1969, eight were started
in 1970, six were initiated in 1971 and two were started in 1972. The
cases involved negligence actions, real estate closings and probate
mafters. Gildea testified as to obtaining statements from the
Bonafield elients in two of the cases fo the effect that they never
met Mr. Tedeschi and that all personal contact at Judge Bonafield’s
office was either with Mrs. Siderits or the Judge:

. Did you wnterview any of the clients?
A. Yes, and I was successful in having two of them
sign my memorandum of mterviews.

Q. And what did you learn from these inferviews?

A, Well, each of these mnterviews brought out the
fact that whereas correspondence received by them
and checks made by them in connection with the action
involved were all in the name of Marino Tedeschi,
these parties, in the course of these actions, had not
met Mr. Tedeschi personally.
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Q. With whom had they dealt? _

A. In both ingtances all personal contact was at
the law office on the ground foor of 1458 Main Avenue,
Clifton. In one instance the person handling the
matter at all times was Mrs. Siderits, who personally
advised the client ag to the amount of the fee, amount
which was due at that particular time. In.other in-
stances, the other instance, all personal contacts were
with Judge Bonafield or John R. Celentano.

Q. And were there legal fees wmwolved in these
tramsactions?
A. Yes, legal fees were involved.

©. So, then, at least so far as your investigation
was concerned, Mr. Gildea, you were able to identfy
"~ and get signed statements from two clients who while
there activity, their legal activity, emanated out of
1458 Main Avenue, they never met Mr. Tedeschi per-
sonally, they either deglt with Mrs. Siderits or James
J. Bonafield?

A. That is the result of my interviews,

Q. Right. Awnd this was for a pemod subs‘egumt
to January 7, 19708
- A, Yes, both. They were, yes.

Mr. Diana: All right. I will now offer Hxhibit C-109,
which is a statement prepared by Agent (Hildea and
signed by the client, Mrs. Stella Schweighardt,
S-c-h-w-e-i-g-h-a-r-d-t in which she established that
a probate matter arose in 1972; she drew a check
drawn on her account at the Elmwood State Bank
on June 9, 1972, payable to Marino Tedeschi in the,
amount of $500; she identified the check was in pay-
ment for the probate of her husband’s will; she
never met Mr. Tedeschi; she spoke to him once over
the phone, and all her dealings were with the office
secretary, Charlotte Siderits.

BY MRE. DIANA:

Q.. Did Mrs. Schweighardt mention the second
$500 in payment for that probate?
~ A, No, I didn’t bother asking her about that.
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Q. You didn’t?
A. No, at this time.

Q. You know there is a total fee of $1,000, which
we will explain subsequently in these hearings?
A. Yes.

Mr. Diana: Now, in addition, I now offer as C-110 a
statement signed by Roscoe J. Shannon, 8-h-a n-n-o-n,
and that establishes that the Shannons in 1970
arranged for an appointment with Judge Bonafield
through his secretary for representation concerning
the purchase of a house. According to Mr. Shannon’s
statement, Bonafield and the secretary were at the
office when the Shannons signed the closing docu-
ments; they met him, meaning Judge Bonafield, at
6:00 P.M. in the evening; they never met Marino
Tedeschi; they’ve known Bonafield since 1966. The
staternent also establishes that they asked Judge
Bonafield to draw their will and they went back to
Bonafield’s office on December 17th, 1970. The will
had been prepared and Bonafield and Celentano
witnessed it. ‘

BY MRE. DIANA:

Q. Is that subsiantially what thal statement that
you got from thal witness establishes, Mr. Gildea?
A, Basically. .

E 3 * * #* *

Q. All mght Now, I would like to mtroduce Eaz-
hibit C-111, which is a letter on the letterhead of the
law offices of Marwmo Tedeschi, 1458 Main Avenue,
dated November 30, 1970, which is a bill for services
- directed to Mr. and Mfrs Roscoe J. Shannow. The
attorney’s fee is $290, and there is a Signature which
purports to be Mr. Tedeschi’s and we know that mt 8
not?

AL That 8 correct

Mz. Diana: Addltlonally, I Wlll offer Exhlblt C-112,
which is the attestation page of the Shannon vull
dated Dec. 17, 1970, indicating James .J. Bonaﬁeld
and John R. Celentano as the witnesses, this in cor-
robration of this statement, and then Exhibit C-113,
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which is a letter dated December 8, 1970, from the law
offices of Marino Tedeschi. That’s the letterhead.
This ig a bill for services rendered in connectlon with
the preparation of the will, $25.

BY MRE. DIANA.:

¢). Thistime Mr. Celentano s'igné for Mr. Tedeschi?
A. That’s my recollection, -

Mr. Diana: I also offer Kxhibit C-114, which is on the
letterhead of the law offices of James J. Bonafield,
dated January 5, 1971. It’s addressed to the Shannons
and encloses the deed, but it is signed, ‘‘Marino
Tedeschi.”” However, it was not his signature, it was
signed by the office seeretary.

T have no further questions of Mr. Gildea.

A VERY LoOSE ARRANGEMENT

Marino Tedeschi had known Judge Bonafield since 1945. In late
1969 or early 1970, the two men had a conversation in which the
Judge noted he could no longer practice law and suggested Mr.
Tedeschi tfake over the work of Bonafield’s law office in Clifton, on
the condition that Mr. Tedeschi wounld pay Judge Bonafield rent
for the premises. Mr. Tedeschi testified at the public hearings that
the rental agreement was a very loose one and that the anticipated
turnover of Judge Bonafield’s law practice never came to pass:

Q. You mean you orally agfreed to pay $350 a
month?

A, Yes, but if some months there Wasn’t any
money, I wouldn’t pay the rent,

. This was at the inception?
A, Inception. Perhaps January, 1970.

Q. Al right. So, taking it at that. pownt in time,
it was your wnderstanding that your only obligation
with respect to the proceeds that would come into the
office was the payment of $250 a month rent (md you
keep the rest for yourself? :
~ A. That is correct.
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Q. All right. And did you also have some anticipa-
tion that there would be new business generated as a
result of your taking over the premises?

A. T thought there would be good possibility of
‘new business.

Q. And upon what did you base that assumption?

A. Well, Clifton is a nice area, that is a pretty
nice area up there, and it’s sort of bullding and it’s
nice area. I was-—in fact, I had been thinking of mov-
ing in the last few years, and I had thought of moving
to Clifton, especially my home.

. Well, did Judge Bonafield wmdicate to you that
perhaps through his name and popularity, or the
extent to which he was known in the community, thot
people might come to you?

A. Yes, he did.

Q. Well, you soy things hadn’t been working out
too well. What do you mean by that?

A. 'Well, I thought that I would go fthere and look
over the files and see what work was to be done and
what work wasn’t to be done and I would take over the
files completely.

Q. I didn’t understand youfr answer. What was it
that prompted you to become dissatisfied with the re-
lationship which, I think you satd, first came about in
April or Ma,y*of 1970,

A. Right.

Q. When you first expressed dissatisfaction.
A. Right, right.

Q. Well, why was it? Why did you express dis-
satisfaction?

A, Well, because I was under the impression that
what would happen would be, I would go to Clifton
Avenune and sit down with Mz Bonaﬁeld and we would
go over files and from there on I would handle the
files completely :

Q. Isee . - '
A. And sinee that wasn’t done T——
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¢). You mean Judge Bonaﬁeld waes ha%dlmg the '
files? ,
A Yes

Q. Now, did you—Tlet’s put it this ivay: How momy
times total in 1970 do you recall actually havmg ms'bted
the premises at 1458 Main Averue?

A. Well, I would say maybe ten timés.

Q. Maybe ten?
A. Maybe nine.

). Somewhere around that wumber, I’m not asking
for a precise figure. I understand reoollectwns ha/ue to
have some tolerance, obviously.

How about 19712

A, In1971—1 would say I was there less often

). Less than ten, nine or ten times?"

A, Yes.

Q. And do you recall bemg thefre at. all in 1972‘5’
A. 1972 I was never there, sir.

Q. Al T’Eght Now, since you d@dn’t hcwe 7] key to
the premises, I take ’Lt you alhways had fo go there
when someone else was there? .

A, That is correct gir,

Q. Would that. either be M'rs Siderits or Judge
Bonafield or John Celentano?

A. I don’t recall John Celentano ever bemg with
me. It was either Mr. Bonafield or Mrs ‘Siderits,

Q. AUl right. Did you ever handle any t@tle rlosmgs
at 1458 Main Avenue? .
Yes, I did.

B

How ma'wy?“ v
.. I think maybe two or three.
- Total?

Yes. -

Q. And did you ever handle any negligence actions
by the sense of preparation of summonses and com-
plaints or any matters which would follow theissuance
of a summons and. complaint?. :

PO PO

98



A. No, sir, T didn’t,

Q. You never hcmdled any?
A. No.

No RenT Was EVErR Paip

Judge Bonafield, after his May 3, 1973 appearance before the
Commission in private session, proceeded immediately to Mr.
Tedeschi’s home and together they drove to a Clifton area restau-
rant where they had a conversation which included an assertion
by Mr. Tedeschi that he never paid Judge Bonafield any reunt.
Tedeschi testified as follows:

Q. All right. You took a ride. Where did yoir go?
A. Well, we just drove around Clifton area, Clifton
, .area, and then we went to Howard Johnson s. We .
had a cap of coffee, B

Q.: And did you have a discussion with him there at
Howard Johunson’s?
- A, Yes, we did.

. Q. And what was the discussion about?

A. He had, Mr. Bonafield had told me that he was
before the Oommlssmn, this Commission, and he was
trying to review with me what our agreement was
about when he first couldn’t practice law and that I
was supposed to be a tenant of his.

Q. Right. Did he mention that you were to pay to
him $250 ¢ month rent? '
‘A, I believe he did, yes.

Q. You never, i fact, paid $250 a month 'rent did
you?

- A. No.

Q. Did you say that to Judge Bonafield when he
raised that issue with you on the evening of May 3rd,
19732 -

A. T don’t recall saying anything about that. He
did most of the talking.

Q. He did most of the talking. Did you ever say, in
substance or effect, “* But you know, Jim, I never pazd
you any rent’’?

A. In effect, yes.
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. And what was his response to that?
A. He said something to the effect, ¢“ What if T said
you did?”’ And I said, ‘‘But it’s not true.”’ -

Q. I’m sorry. I didn’t hear the last part of that
answer. L

A, Tsaid, he said to me, “What if I said you did?>’ ~
And I said, ““But it’s not true.”’ '

Q. And then what did he say?
A. Idon’t recall him saying anything at that time.

THE CoONTROLLED BANK ACCOUNTS

The checkbooks and statements relative to the two bank accounts
in Mr. Tedeschi’s name were kept at Judge Bonafield’s law office.
Mr. Tedeschi testified that until July, 1972, he never saw a check-
book or a bank statement relative to those accounts and had no
idea how much money had passed through them: :

Q. Now, Mr. Tedeschi, did you ever see the bamk
statements for the trust account or the regular
account, first of all, prior to July of 19722

A. No, sir.

- Q. Did you ever see the cancelled checks or th‘e
check stubs for either account prior to July of 19722
A. No, sir.

Q. What did you, i fact, see in July of 1972%

A. TIn July of 1972 Mr. Bonafield came to my home
in the evening, and I think he had a paper bag he
had two books in, checkbooks, and he gave them to
me., He says, ‘“Here.”” And so I took a look at them
and I saw things were missing and I asked him where
the cancelled checks were. He said, ‘T don’t know.””

). You asked Mr. Bonafield at that t@me where
the other checks were?
A. Where the cancelled checks were.

Q. Where the cancelled checks were. This was an
account in your name and you were asking him where
the cancelled checks were and he didn’t know? -

A. (Nodding affirmatively.)
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Q. I take it, then, sir, that the only thing he gave
to you were the unused checks drawn on the trust and

the regular account?
A, Yes, everything 1 gave to Mr. Gildea

Q. Yes, I'm just trying to get your recolleatww, of
that, Mr. Tedeschz
: Mfr Tedeschi, were you aware at any time prior to
your ﬁrst appearance before the Commission in execu-
tive session that some $60,000 had gone thraugh the
trust account?

A. No, sir,

Q. Were you aware at any time prior. to your first
appearance before the Commission in executive
sesston that some $16,000 . had gone through the
regular account? .

A. No,sir.

Q. As for as you knew, Mr. Tedeschi, who .ccm—
trolled the trust account and the regular account?
A. Mr, Bonafield.

SOME INTERESTING SIGNATURES

Using legal action papers discovered by Mr. Gildea in his in-
vestigation as exhibits, Atforney Tedeschi identified a number of
Slgna,tures purportmcr to be his as not being his:

Q Al mght Mfr Tecleschm I’'m now gomg to ask
you to examine various pleadings with respect to
actions that were instituted after January of 1970 and
which we have identified from the bank records of the
Marino Tedeschi Regular-Trust Account of having
been instituted out of the 1458 Main Avenue office.
These are Exhibits C-115 through C-154. N ow, I will
identify them and ask you quest@o%s comemmg them
one by one,

Would you look at the complawmt filed in Attenello,
. A-t-t-e-n-e-l-l-o, v. Grand Union, which was com-
menced in Octobe*r 14, 1970, and w@ll you look at the
signature at the bottom of the GOmplamt? '

A. P'm looking, sir.
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Q. Al mght Is that your S?,gnatufre?
"-A. No, sir.. :

Q. All right, Look at C-116, which is a substitution
of attorney in the same action. I've got to find these
documents.first, They’'re not in ordefr If you unll just
excuse me for a moment.

- Yes. Now, you will notice that on O- 116—let me
ask you first,is that your signature on the substitulion
of attorney?

A. No, sir.

Q. The language of the substitution of attorney 1s,
I hereby substitute wn my place and stead as attomey
for the plaintiff Malcolm N. Bohrod B-o-h-r-o-d, Esq.,
maintaining offices at 1180 Raymond Boulevard, New-
ark, New Jersey,”’. and the signoture is ‘*Marino
Tedeschi’’ and youw’re saying that’s not your sv,g%a-
ture?

~ A. That’s correct.

. Do you know who Malcolm Bohrod 152
A. T know he’s an attorney, but outside of that I
don’t know who he is.

@. Do you know him to be an a,ttorfney practwmg
compensation in Newark?

A. No, I don’t know that. I just know he’s an
attorney

* # % # L

Q. C-117 is a complaint w Celentano v. Doremus.
Now, would you look at the signature?

This complaint, by the way, was commenced July
27, 1970. Would you look at the signature at the
bottom of the complaint?

Yes, sir, -

It that your signature?
No, sir.
It’s your name, isn’t it 2
Yes, sir.

All mght Would you look ot C-118, which is a
stzpulatzow, i the same action? Would you look at
. the s*&gnature “Marino Tedeschfa”?

A. Yes, sir.

©ro PO b
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. Q. Isthat your signature?
- A. No, sir.

Q. Al right. Would you look now at C-120, which
18 a complaint filed in February of 1971 in Chowmko,
C-h-0-m-k-0, v. Center Sovings and Loan Association
of Clifton, cmd would you look at the signature on the
bottom of the complaint?

A. Yes, gir,

Q. Is that your signature?
A. No, sir.

Q. Now, C-121 is an action filed in the Superior
Court Dzdw v. Sylvestri, and the action was, com-
menced i April of 1970. I direct your attention to the
signature on the complaint and I ask you to tell me if
that’s your signature.

A. No, sir,

Q. Now, will you also look at C-122, which is a sub-
stitution of attorney in the same action, dated Jume
16, 1970, whereby Marino Tedeschi substitutes Joseph
P@scopo P-i-5-c-0-p-0, as an attomey for the plamt@ﬁ'
Is thal your S@gnatureg

A. No, sir.

Q. Now, would you look at C-123, which is a com-
plaint filed in the Passaic County District Court,
Mackey, M-a-c-k-e-y, v. The City of Passaic, and
the complaint was filed in June 7, 1971, You will notice
the. signature < Marino Tedeschi’’ at the bottom of the
complamt Is that your signature?

A, No, sir.

Q. Now, if you look at C-124, it is a stipulation of
dismissal in that action, dated January 3vd, 1972
There is the signature *“ Marino Tedeschi.”” Is that
your sa,gﬂa,ture? i s the second page. of that atiach-
ment

A, Yes, I see 1t sir.

No, it’s not my s1gnature

Q.. Not your se,gfmtwe All right. Would you look
at C-125, which 1s a complaint in Rivera, R-i-v-e-r-d, v.
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Fronduto, F-r-o-n-d-u-t-o, filed in the Passaic County

District Court September 20th, 1971, and would you

look at the signature ot the bottom which purports

fo be “Marimo Tedeschi.” Is that yom‘ signature?
A. No, sir.

Q. Mr. Tedeschi, would you now Zook at C-126,
which is a substitution of attorney i the same action
whereby Marino Tedeschi substitutes Malcolm N.
Bohrod s attomey for the plantiff, and it’s dated
February 29,1972, Is that your signature? '

A. No, sir.

Q. Would you look at C-127, which is a complaint
in Stoepker, S-t-0-e-p-k-e-r, an infant, v. John W.
Meyer, an action filed in the Passaic County District
Court, and would you look atf the signature at the
bottom of the complaint?

A. Yes, gir.

Q. Is that your signalure?
A. No, sir,

Q). And the complami was filed on December 21,
1970. Would you look at C-121, Mr. Tedeschi, which
—I mean C-128, which is a substitution of attorney
in that action, dated May 3rd, 1971, whereby Marino
Tedeschi -substitutes Joseph P@sco'po It that your
stgnature, sir?

- A, No, =ir.

Q. Now, let’s look at C-129, which is a complaint
i the case of Stout v. Trenz, T-r-e-n-z, and the com-
plawnt was filed April 26,1971, and there s a signature
which purports to be “* Marino Tedescht’” as attorney
for the plaintiff. Is that your signature?

A. No, sir.

Q. Well, we’ll go through the rest of these then.

Would you look at C-130, which 1s an order for
judgment entered in the Stout case, and the order for
Judgment is dated January 27, 1972. There is a signa-
ture ‘“ Marino Tecleschz 7 Is tka,f your signature?

. A. - No, sir. :
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Q. Well, that’s well aftefr May of '71, isn’t 12
- A, Yes, sir.

Q. And you will notice that there is a representa-
tion n the first paragraph of the order for judgment
that, ““This action having come on for trial before
the Honorable Joseph M. Harrison, sitting without
o jury on January 18, 1972, with Malcolm N. Bohrod .
appearing for Marino Tedeschi, attorney for plain-
tiff, and Robert Trenz and Nancy Trenz, defendants,
appearing pro se.”’ Did you know thet Bohrod was
appearing for you wn that action?

A. No, sir.

Q. You didn’t even know the action had been filed,
did you?
A. No, sir,

. AU right. Would you please, My. Tedeschi, look
at C-131, which is an action which was filed in the
Superior Court of the State of New Jersey entitled
Szanto, S-z-a-n-t-0, v. Morzck, M-0-r-g-c-k. The com-
plamt was filed June 8, 1970. Would you look at the
signature? Is that your signature, ‘‘Marino
Tedeschi’’? '

A. No, sir.

Q. Would you now direct your attention to C-132
which is a complaint filed in the Passatc County
District Court, George Welkey, W-e-l-k-e-y, v. Clifton
Hydraulic Press Co. The action was commenced
November 1,1971. It is purportedly signed by Marino
- Tedeschi as attorney for the plawmitiff. Is that your
signatured

A No, sir.

. Q. Again, this was after your May ’?’1 conversa-
tion with Judge Bonafield.

Would youw look at C-133, which is an amswer to
counterclaim filed in the same action, dated November
26,1971, Would you look, first of all, on the first page,
the signature “‘Marino Tedeschi’’ Is that your
stgnature? R

A, No, sir,
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.. Would you look on the second page where there
ts another signature, ‘‘ Marino Tedeschz’ ? Is that
your signature?

A No, sir.

Q And that one was nolarized. by O’harlotte L.
;S’@demts on N ovember 26th, 19712
A, Yeg, sir,

0. 80 it would be your testimony that she notar-
ized a szg%atwe that wasn’t yours?
'A. That is correct, sir,

. Now, would you look o;t C-134, which is a sub-
stitution of,attarfney Bownufield in the same action,
dated February 29, 1972, whereby Marino Tedesohi
substitutes Malcolm N. Bohrod as attorney for the
pla@'ntéﬁ ? Is that your signalure on the second page?

. A. No, sir that’s not my mgnature

In subsequent testlmonv, Mr. Tedeschi wag emphatlc that he had
never authorized anyone to sign his name on the. aforementloned
legal papers

Q. Did you ever authorize anyone to sign Yyour
ROME—— ‘
A. No, gir.

Q. ~—to summonses and complaints i any of the
actions which I have shown you?
A No, sir.

Q. Did you ever authorize anyone to sign your
name on a substitution of attorney? :
A. No, sir.

Q. Did you ever authorize anyone to sign Your
nanie on the various orders and judgments that you
have seen?

A No, Sir.

Q. Did you ever dictate or prepare summonses and
complaints in any of the actions which I have Just
shown you?

A. No, sir.
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Q. Did you ever have any conversations with
Charlotte Siderits comcerning the language of the
complaint in any of those actions?

A, No, sir.

Q. Do you have any recollection of any conversa- .
tion with Mrs. Siderits concerwing the use of your
name w preparation of these SUMMONSes and com-
plaints?

A. No, sir.

Q. Now, did you know that stationery was going to
be prepared in your name; that is, having your letter-
head and showing the 1458 Main Aveﬂue address?

A. Yes.

. Q. And who did you understand was goimg to be
paying for that stationery?
A. Mr. Bonafield.

TEDESCHI WANTED OUT

One of the aforementioned cases, Stout v. T'reng, in which an
imitation of Counsellor Tedeschi’s signature was affixed to legal
papers without his anthorization or knowledge, aroused particular
recollections in Mr. Tedeschi’s mind, because incidents attendant
to that case prompted Mr. Tedeschi to attempt to sever comnee-
tions with Judge Bonafield: '

- Q. Mr. Tedeschi, do you have any recollection of
this action, Stout v. Trens?

A. Yes. I remember this matter because—of
course, I don’t remember the date, but I have an
answering service, and one day my answering service
called me and said to me that Judge Ciolino was
looking for me,

Q. Judge Ciolino, C-i-0-l-i-n-02
AL Yes
© Q. He is o Passaic County District Court Judge?
- A. Yes. I think he might be a Superior Court
judge now. : : - ,
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Q). But al that tvme?

A. He was a distriet court judge.

And I didn’t know why Judge Ciolino would be
looking for me, so I called Judge Ciolino, you know,
because he knows me and I wanted to know why he
was looking for me. He indicated there was a matter
in court at that time; that if I wasn’t there the next
ten or fifteen minutes, or sometime, the case would
be dismissed. Well, of course, I wasn’t aware of any
case and I wanted to know the name of the case and
the nature of the matter, and Judge Ciolino told me
what it was,

So, after that T called Judge Bonafield in Newark
and I told him about Judge Ciolino calling me, and 1
had always been on very friendly terms with Judge
Ciolino because I knew him when he was a magistrate
in Clifton. I used to appear there when I was in the
prosecutor’s office. And I told him that T didn’t want
anything more to do with him or anything of that
nature. I says I'm being embarrassed and I'm getting

in trouble and I just didn’t Want anything to do W1th ;

him.

. What did Judge Bonafield say to you?

A. He indicated that it was all right with him, He
indicated that this particular gentleman was a relative
of his of some type, and I didn’t care about that. I

just didn’t want anything more to do with him, and - :

he said words to the effect it’s all right.

Q). Well, did he tell you he was going to discontinue
using your name at that time?

A. No, he just said it was all right with him, In
.other words, I didn’t want anything further to do
with him. He said words to that effect, it was all
right. -

Q. And did he ask you whether or not you were
still interested in sharing the proceeds of any matlers
which might have been instituted out of that office?

A. No. We just had an argnment and we had, like I
say, kind of—J was very angry about it and that was
the nature and substance of the -
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Q. Well, did you learn that he did not discontinue
using your name after that date?
A. No, I really didn’t.

Q. Well, the date of that, you say the date of that
discussion with Judge Bonafield was in October of
19712

A. Oh, no; oh, no.

Q. Well, the complaint in this action was filed n
April of 1971, There was an order to dismiss the com-
plaint entered in Seplember, September 22, 1971,
which would have been about the time you would have
gotten the call from Judge Ciolino. Now, did you have
a telephone conversation with Judyge Bownafield after
you got that telephone call?

A. Well, somehow I thought it was probably in
May. I don’t know what made me think it was May
That’s the impression I had.

Q. May of 712
. Yes.

A
Q. Thal’s when you had the conversation?
A. Yes, I think. Yes, that’s the impression I had.

Do you know he, in fact, contined to use your
name aftefr that date?
A. No, I didn’t.

- Visits FROM THE JUDGE

Mrs. Charlotte Siderits was the only secretary in J udge Bona-
field’s law offices in Clifton during 1962-70. Mrs. Siderits, testify-
ing with a grant of witness immunity, first told of Judge Bona-
field’s visiting her shortly before she was subpwenaed to appear
before the Commission:

Q. Now,is it a fact that on Sunday, May 6th, four
days prior to your having been subpoenaed, Judge
Bonafield came to your house?

A, Yes.

Q. You will have to talk into the microphone.

. Was that an unannounced visit?
A, Yes.
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). When was the last time you had seen Judge
Bonafield before that visit?
A. T beg your pardon?

Q. When was the last time you had seen him before
the visit?

A. Probably November or December. Harly
December was the last.

Q. Of 19727
A. Yes.

Q. At about the time your employment ter-
minated?
A. Yes.

. Q. Now, on the occasion of his visit to you on Sun-
day, May 6th, did he make any reference about the
rent arrangement?

A, Yes, he did.

Q. And what did he say concerning that?

A. Well, he made a statement that he felt that he
could wind down his practice and that he could rent
out his office for $250, and fixtures.

Q. Do you have any reason to know why he fell it
necessary to make that explanation to you on Sunday,
the day before you had been subpoenaed?

A. Yes.

@. What do you know to be the reason? What did
you understand to be his reason?

A. He told me that T was—that he had testified
and that I might be called in fo testify at a publie
hearing.

Q. And did he describe to you what a public hear- -

myg was?
A. That it would likely get in the newspaper and
that there would—the public is allowed ~at. the

gession.

Q. Did he say words, in substance or effect, that it
would be in front of a lot of people? _
A, Yes.
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- Q. Did you then tell him you couldn’t possibly do
. that? ,
A. Yes,

Q. Aund then did he tell you you could always plead
the Fifth Amendment?
A. Yes.

Now, did he make a second visit to you?
. Yes.

Q.
A .
. Was that two days later, on Tuesday, May 8th?
A. Yes.

Q. And at this time did he say to you that if wasn’t
Just a possibility of you being subpoenaed, that it was
probable?

A. That it was, yes.

Q. Almost a certainty?
A. Yes.

. Did he indicate how he knew that?

Mr. Feinstein: Don’t guess. If you don’t know, you
don’t know.

A. Idon’t remember.

Q. You don’t remember whether he had any in-
dication or explanation as to how he knew that. Didn’t
you ask him?

A. T'm sure he did, but I just can’t think.

Q. Well, did he indicate that John Celentano told
him? '

A. That’s right, yes.

Q. He said John——

A. He said John Celentano had heen served that
mMoTning.

. Now, does Mr. Bonafield—does he have any
reason to know that you are a highly nervous person?
A, Yes.

THE JUDGE PRACTICES LAw

- In late 1969 or early 1970, J udge Bonafield informed Mrs.
Siderits that because of the prohibition against practicing law, he
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had made arrangements with Mr. Tedeschi to take over the law
offices in Clifton. Mrs. Siderits, however, testified that Judge
Bonafield retained control of the law practice and office and con-
tinued to be her employer:

Q.

Now, what were your office howrs during the

period commencing with January of 197082

A

Four hours on Tuesday afternoon and four

hours on Friday afternoon,

Q.

A
¢
A
Q
A,
4
wayg
A

Q.

7

And that was from one &l five?

. Yes.

That had been your procedure prior?

. Prior, yes.

And you were paid on an hourly basis?
Yes.

And who did you understand to be paying your

82

Mr, Bonafield.

# * # * *

Well, were there pending legal matters in which

Judge Bonafield had been the attorney of record in
which Marino Tedescht had fo be substituted as
attorney of record?

A.

It was never a written substitution, but he had

told me that Mr. Tedeschi wonld take over the files.

Q. But there was, in fact, no substitution?

A. No.

Q. All right. Now, during the years 1970, *71 and
2, from whom did you get most of your instruc-
tions?

A. Mr, Bonafield.

Q. By the way, when did your relationship with the

office terminate?

A.

PO PO

Either in late Nov. or early Dec., I believe.

Of 19723
Yes.

And whom did you look to as your employer?

- Mr. Bonafield.
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Q. .And who did you understand to be, again the

source of your wages?
A. Mr. Bonafield.

Q. All right. Now, with respect to transfers out of
the trustee account to the regular account, on whose
wmstructions did you make those transfers?

A. Mr. Bonafield.

Q. With respect to disbursements out of the
regular account, upon whose wnstructions did you

make those disbursements?
A. Mr. Bonafield.

Q. With respect to lawsuits which were instituted
out of the 1458 Main Office during 1970, ‘71 and 72,
upon whose mstructions did you nstitute those law-
suits?

A. Mr. Bonafield.

. Who dictated the legal documenis to you?

A. Mr. Bonafield.

Q. Upon whose instructions did you prepare sum-
monses and complaints and pay filing fees?
A. Mr. Bonafield.

Q. If you had questions concerning the language to
be included in the complaints filed after Jamuary 7th,
1970, with whom did you consult?

A. Mr. Bonafield.

Q. Would you have occasion to call him at the
compensation court in Newark?

A. Yes.

Q. How often would that occur?
A. Oh, maybe ten times a year.

" Q. Upon whose instructions did you wmake case
- referrals to other attorneys?
A. Mr. Bonafield.

Q. Am I correct that upon Mr. Bonafield’s in-
- structions you referred cases to am attorney named
Spiclman? '

A, Yes.
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Q. An attorney named Piscopo?
A. Yes. S

Q. Andan attomey named Bohrod?
A. Yes.

THE SIMULATED SIGNATURES

Mrs. Siderits was unequivocal in her testimony that Judge Bona-
field knew she was simulafing Mr. Tedeschi’s signature on legal
papers and notarizing some of those signatures:

Q. Now, upon whose instructions did you affixz the
name of Marino Tedeschi on summonses and com-
plaints?

A. Nobody told me to affix the signature. I mean,
it just couldn’t go out without a signature.

Q. Well, who told wou to type the name Marino
Tedeschi at the bottom of the complainit?
A. Mr, Bonafield.

Q. Did he know that you were signing Tedeschi’s

named
A, Yes.

Q. Did you kmow that it was illegal to sign the
name of am altorney to a complaint?

A. No, I didn’t. (Whereupon, the witness confers -
with counsel.)

A. No, I didn’t.

Q. Did you asswme thal because Judge Bonafield
knew you were signing the name, that it was okay to
do it

A. Yes.

Q. Were there occasions when you would forge
Tedeschi’s stgnature and then notarize the forgery?

Mr. Feinstein: T would only object on behalf of my
client, Mr. Chairman, to the use of the word
“forgery” It counld be with perrmssmn of somebody
or facsimile. _

The Chairman: All right.

Q. How about a facsimile?
A, Yes. ‘
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“ Q. When You facsimilated Mr. Tedeschi’s signa-
turef?
A, Yes,

@, And then you would motarice the facsimile?
Were there occasions?
A, Yes. .

Q. Did Judge Bonafield know you were domg that?
A. Yes.

Q. Did you have some gmde to use in S@gm%g his
'name9
A. Yes.

Q. What did You use?
A. A 51gnature card.

Q. And you then tried to make your szg%atme of
Tedeschi look as the Tedeschi signature on the signa-
ture card? :

- A, Yes, :
* L3 * * *
Q. All right. I take it Judge Bonafield never told

you not to sign Marino Tedeschi’s name?
A. No. '

THE DISBURSEMENTS TO THE JUDGE DIDN'T EQUAI. THE
RENT _

As keeper of the checkbooks for the two bank accounts in Mr.

Tedeschi’s name, Mrs. Siderits soonm had reason to know the

amounts she was disb]lrsing did not equal the purported rent pay-
ment figure:

. Now, as monies were recetved from settiements,
closing or probate wmatters, would you wmake the
deposits?

A. T would prepare a deposit slip.

Q. You would prepare deposit slips?
A. Yes.

Q. And when monies were transferred from the
trustee account into the regular account, would you

115



prepare the checks which represented disbursements
on the regular accounis?
A. Yes.

Q. They were always signed generclly by whom?
" A. Mr. Celentano, mostly. '

). Now, when it came time to make the disburse-
ments out of the regular account, I understand your
testimony to be that you followed Mr. Bonafield’s
mstructions fw@th respect to the disbursemenis?

A. Yes,

Q. And how did he characterize the monies that he
was to receive? Did he ever characterize them?
A. T don’t think so.

Q. Well, was there o point in time when you bnew
that monies that you were disbursing to him couldn’t
possibly be rent? :

A, The amounts were not the amount he had fold
me the rent was.

TuE ELUsiVE FIXTURES

As previously noted, Judge Bonafield would direct Mrs. Siderits
to make disbursements from the Tedeschi bank accounts. Mrs.
Siderits was asked to testify about a particularly large disburse-
ment to the judge:

Q. Well, let me put the question to you this woy:
Do you remember making out o check to Judge Bona-
field for §2,500 in Dec. of 19702

A. Not until I saw it at the last hearing.

Q. Al right. When you saw it at the last hearing,
did you have any recollection then as fo what your
state of mind was when you prepared that check?

A. No, because I remembered that that’s the one
he told me was for fixtures.

Q. For fiwtures?
A. That’s right.

Q. In other words, this was rezmbwseme%t to him
for fiztures in the oﬁice? '
A, That’s what he told me.
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- Q. Well, had there been new fixlures whwh had
come 'recently?

A. No.

Q. So it couldn’t have been for fivtures, could it?
A, The office fixtures is what he said the check was
for.

Q. That was his explanation. You didn’t question
it.
A. No, Ididn’t.

Lecal FEEs ARE Paip

Mrs. Siderits became aware of a coincidence in time hetween the
division of proceeds from legal matters by Judge Bonafield’s
office and the payment of money to the judge from the Tedeschi
regular bank account. Mrs. Siderits was asked to testify about
several specific incidents of legal fees charged after the Jan. 7,
1970 cutoff date for Judges of Compensation to desist from any
forther practice of the law:

. All right. Now, did you find that there was a
cowncidence in time belween the division of proceeds
from legal matliers and the payment of montes o
Bonafield?

A, Yes.

Q. Al right. T will ask—let me ask this question
first: Do you remember a client by the name of
Misajets, M -z-s—a—y-e-t-s%’

A. Yes.

Q. Do you remember that as o negligence action?
A, Yes.

Q. Do you remember i as one that was instituted
after January 7, 19707

A. I don’t remember when it was instituted, but
I’m sure it probably was if you’re questioning me on
it.

Q. Well, it ims, and I would like to show you three
checks, which are marked 136, 137 and 138. The checks
are dated June 24th, 1971, the date of the settlement.
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They're drawn on The Hartford Insurance Group,
and they were deposited on July 7, 1971, into the
trustee account, and they total $2,460. :
Do you remember seeing those?
A. Ycan’t say that I remember, but I must have,

Q. Well, let’s see if we could refresh your recollec-
tion. Keep those in fromt of you, if you would.

Now, I want to show you checks drawn on the trust
account marked Exhibils 189, 140, and 141. The checks
are dated July 9, 1971, and they’re payable lo the
Misajets, and the total amount is §1,845.

(Whereupon, the witness confers with counsel. )

A, On the backs of the Hartfmd checks I recognize
that as my writing. :

Q. Your writing on the back of the—
A. Yes. :

So you must have:
Yes.

—deposited thew in the trust account?
Yes.

- All right. Do you recogmze your writing on the
ohecks drawn on the trust account payable to the
Misajets?
Yes.

Yois notice the date, July 9th?
Yes.

And the tolal amount is $1,8452
Yes.

You can take my word for the addition.

If we sublract $1,845 from $2 460, we come up with o litile
over $600.

Now, I will show you Exhibit C-142, which 18 o check
which is a transfer from the frust accoumt to the
regular account in the amount of $600, dated July 6,

1971, and ask you if that check is in your handwriting.

A, Yes, if is.

Q. As you sit here today can you tell me if that
represents o tramsfer of proceeds from the trust

118

>E c@?@?@

S po po



account to the regular account, proceeds representing
the Misajet settlement?
A. Yes.

Q. It does, does it not?
A. (Nodding affirmatively.)

@. All right. Now, I will show you checks which
are morked (-143-144 and 145. These checks are
drawn on the Marino Tedeschi Regular Account. The
first one is payable to James J. Bonafield in the
amount of 3250, and it is dated July 6, 1971. C-144 is
payable to cash, endorsed by Bonafield, or endorsed
to the account of Bonafield, dated July 9th, 1971, in
the amount of $150. (C-145 s payable to John R.
Celentano in the amount of $25 and it is dated July 9,
71, and C-146, dated July 9, 1971, is payable to
Marino Tedeschi, $§150. It is marked ‘‘Misajet’’ n
the wpper lefi-hand corner.

First of all, I would like you to examine these and
tell me if they’re n your handwriting.

A, Yes.

Q. And do they represent the diwision of the pro-
ceeds of the settlement of the Misajet case?
A, Yes.

Q. Out of which Judge Bonafield got $400; is that
correct?
A, Yes.

Q. And Marino Tedeschi got $1502
A. Yes.

Q. Now, Mrs. Siderits, do yow remember the pro-
bate of an estate tnwolving a Mrs. Schweighardt?
A. Yes.

Q). Do you remember if that estate was probated
in May of 19727
A. Yes.

Q. Do yoﬁ recall that the fee for the probate of the
will was $1,0002
A, Yes.
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. Q. And who told you what fo charge as a legal
fee? :
A. Mr. Bonafield.

* # * # *

Q. All fright Now, do you recall, you were here
this morning when M'r Gildea testified concerning the
Shannon closing?

A. Yes.

Q. And you recall the statement that we read into
the record purportedly signed by Mr. Shavnon or Mrs.
Shannon concerning their appointment at the 1458
Main Avenue office. Do you recall them calling you
and making the appointment?

A. No, I don’t.
Q. Do you recall being present?
A, Yes.

Q. Do you recall on Nov. 30, 1970, that a bill was
sent out under the name of Marino Tedeschi for an
attorney’s fee in the Shannon matter?

A. Yes.

Q. Ior $290.
A. Yes.

Q. Mr. Tedeschi hadn’t done any work in connec-
tion with that, had he?

(Whereupon the witness confers with counsel.)

A. To my knowledge, he didn’t.

Q. To your knowledge he had not.

THE AGREEMENT WaAs A BLIND

Because of incidents as cited above and her knowledge of the
law offices’ finances, Mrs. Siderits came to realize that the so-called

agreement for Mr. Tedeschi to take over Judge Bonafield’s
practice and pay rent in return had never materialized:

The Chairman: Let me see if I can’t get to the
bottom of this. Mrs. Siderits, would you explain for
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the benefit of this Commission what your understand-
ing was of the arrangement about the two-hundred-
fifty-dollar rent, please?

The Witness: It didn’t seem fo be what he had
originally told me.

The Chairman: And why do you come fo that con-
clusion it wasn’t what he initially told you?

The Witness: Because Mr. Tedeschi wasn’t doing
any of the work.

Examination by Commissioner Farley:

Q. Mrs. Siderits, I only have one or two questions.
Isn’t it a fact that sometime in 1971 or '72 you real-
1eed that the so-called remt agreement with Tedeschi
was really a blind; there was no really rent arrange-
ment?

A. There didn’t seem to be.

Q. And Bonafield was the man that was calling
the shots?
A, Yes.

Q. And the accounts that were set up in the name
of Tedeschi were really operated and run by Bona-
field through yourself, right?

A. Yes.

The presentation of the faets relative to Judge Bonafield was
completed by Special Counsel Diana’s offering as an exhibit for
the public record a state document filed with the Department of
Labor and Industry and attested to by the Judge:

Mr. Diana: I would now like to offer into evidence
a document of the State of New Jersey, Department
of Labor and Industry, Division of Administration,
entitled “‘Conflict of Interest @uestionnalre’’ as
Exhibit C-149. It is dated Mareh 31, 1971. The name
of the individual signing the document is James J.
Bonafield.

Under Section A of the document he says as
follows: ‘I am not now engaged in any business,
trade or profession outside of, or in addition to, my
position with the Department of Labor and In-
dustry.”’
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- The certification at the bottom reads as follows: ““1
hereby certify that this conflict of interest question-
naire contains no willful misstatement of faet nor
omission of material fact and that before I accept any
outside employment or engage in any business activity
outside of my position with the Department of Labor
and Industry after the date of this questionnaire, I
will submit a new questionnaire for decision by the
Conflict of Interest Review Board,’’ dated March 31,
1971 James J. Bonafield. thlblt C 14:9

RECOMMENDATION FOR DISMISSAL OF THE JUDGE FROM
OFFICE

Immedla,tely after the testimony relative to J udge Bonafield at
the 8.C.I.’s public hearings in June, 1973, State Labor and Industry
Commissioner Ronald Heymann ordered the Judge be suspended
from the Workmen’s Compensation Bench. Subsequently, then
Governor William T. Cahill appointed John J. Francis, a former
Associate Justice of the New Jersey Supreme Court, as Hearing
Examiner to conduet a. public hearing concerning the charges that
Judge Bonafield practiced law unlawfully while holding the office
of Judge of Compensation. The hearings, which afforded. Judge
Bonafield the right of cross examination of witnesses and the
opportunity to testify on his own behalf and present witnesses for
his defense, were held in October, 1973. Mr. Francis, in December,
1973, found in his report to the Governor that Judge Bonafield had
unlawfully practiced law from January, 1970 to July, 1972 and
recommended that the Governor dismiss Judge Bomnafield from
office. Mr. Franeis wrote

After seeing and hearmo« the witnesses and study-
ing the transcrlpt of thelr testimony and the many
exhibits introduced, I am satisfied beyond a reason-
able doubt that Bonafield was engaged in the practice
of law between January 1970 and July 1972 in viola-
tion of the statutory prohibition against doing so. .1
find also that the transgression did not oceur through
mistake, inadvertence or even negligence. It was done
with premeditation, deliberation, and wilfulness, and
represented a fully conscious decigion to clroumvent
the statute. : :
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Respondent offered evidence to be utilized on the

issme of penalty, if a finding of guilt was made. It

- consisted of the testimony of a number of attorneys
‘who have substantial practice in the Workmen’s Com-
pensation Division, as well as co-workers:in the
Division, They asserted that Donafield was a compe-
tent and hard working Judge of Compensation. Con-
sideration has been given to that testimony in reach-
ing the determination I believe should be made with
respect to the measure of discipline to be imposed
upon Bonafield.

I can find nothing to condone or excuse or mitigate
his conduet. In my view the violation goes to the very
heart of his qualification to be an administrative judge.
The Supreme Court in Campbell v. Dept. of Civil
Service, 39 N.J. 556, 582 (1963) declared that the
elemental guides o judicial ethics which have been
codified into formal rules to govern the conduct of
judges in courts, apply alike to triers or gqnasi-judges
in administrative agencies. Deputy-Commigsioners
sought and accepted the title of Judge of Compensa-
tion, and their actions when holding that office must
meet the same standard of integrity as is imposed
upon judges of the judicial department of govern-
ment. If lack of integrity is tolerated in those whose
duties require them to engage in the judicial process,
a mainstay of our government must become gangren-
ous. In the present day climate of our society that
carmot be allowed to happen.

Respondent’s violation of the statute forbidding
him to practice law is a more grevious transgression
of law and ethics than those involved in Campbell v.
Dept. of Ciwvil Service, supra. and Russo v. The
Governor of New Jersey, 22 N.J. 156 (1956).
Under the circumstances the public interest can be
served only by imposition of the severest of sanc-
tions.

Accordingly, having found the respondent guilty

beyond a reasonable doubt of the charge made against

- him, it is my recommendation that he be dismissed
from office as a Judge of Compensation.
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Dismissar Is ORDERED

Governor Cahill in January, 1974, after review had been made
of Mr. Francis’s report and of objections filed by Judge Bonafield
to that report, ordered that the Judge be dismissed from office.
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- SOME ABUSES IN “NEURO” AND
HEAT TREATMENT

S. Lawrence Torricelli, the atforney whose testimony about a
judge’s sale of law books to the law firm of Rabb and Zeitler has
previously been set forth on pages 84 and 85, testified again at the
public hearings as an expert witness relative to abuses in making
unwarranted allegations of neuropsychiatric imnjury in Workmen’s
Compensation claims and to heat tfreatment excesses in compensa-
tion cases. Torricelli, before he became associated with Rabb and
Zeitler, practiced law on his own in Hackensack; was employed by
the late John MeGeehan, an eminent Newark attorney, and served
as a Deputy State A_ttorney General and as a Referee of Com-
pensation.

InvarIABLY TwraAaT DocTor

Mr. Torricelli upon joining the Woodbridge law firm found litfle
or nothing had been done about its Workmen’s Compensation
cases, and he set about organizing the firm’s Compensation De-
partment. In that process, he came across a large number of claim
petitions which set forth a basic allegation of low back injury,
plus an addifional allegation of neurosychiatric (which encom-
passes nenrological) injury, with Dr. Herbert Boehm invariably
the examining doctor for the ““mneuro’’ allegation. Torricelli
testified about this overuse of ‘‘neuro’’ allegations and why they
might be considered unwarranted allegations:

Q. Well, let’s see if I can clear this wp a little bit.
I take it that when you gol there you may have
observed that there were claim petitions imvolving
soft tissue injuries to the low back in which there was
also a claim for a meurological or a newopsychmtmc
disability?

A. That’s true, sir.

. And that you would have found, I take it, that
any exammation and report by Dr. Boehm was in-
variably dated subsequent to the date of the claim
petition; isn’t that correct?

A. As far as I know, yes.
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Q. It was always dated after the claim pelition?
A. As far as I know, surely.

Q. Which means, then, that the statement on the
claim petition signed by the petitioner under oath
concerming & mneurological disability was probably
untrue?

A, Well, that’s a very difficult thing to answer.
First of all,——

Q. Why is it so difficult Lo answer?
A. Tdidn’t have the opportunity of speaking to the
clients.

Q. I undersiand.

A. 1 didn’t have the opporfunity of observing the
client. But just let me say this: that on just the facts
you have given me of the minor soft-tissue injury, I
do not think that a neurological examination is
warranted.

PROPER PRACTICE AND A WARNING

Mr. Torricelli gave his opinion as fo the proper practice in alleg-
ing neuropsychiatric injury, told why he had reduced the use of Dr.
Boehm to a mintmum, and warned of the damage that could bhe
done by careless and unwarranted practices in this area:

Q. Well, what’s your practice with respect to the
referemce to a weurologist or meuwropsychiatric
physician for the evaluation of disability?

A. Well, I will refer a petitioner for such an exam-
ination if it’s recommended by the orthopedist, first
of all. Number two, in instances where there’s
plainly an injury of a neurological nature, such as a
concussion, or if I have information relative to a
particular client who has lost a major member like an
arm or a leg. Butit’s got to be something significant.

Q. So significant that it would be obvious to you as
a practitioner that the petitioner was suffering from
some meurological overlay or some %eurc)psychmtrw
overlay?

A. Yes, in instances where it’s obV:Lous.
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Q. Well, supposing that the petitioner came in and
said he injured his back while lifting a barrel or a
drum or something of that nature at work. Would you
refer ham to Dr. Boehm for-

A. On those facts alone, per se, no.

Q. No. Did you find that that had been done before
you became associated with Rabb and Zeitler?

A. Well, in such cases as I have had occasion to
review yes.

- Q). Yes, that i had been done. And I take it that
you have found that there were a great number of
cases, i fact, I think I told you at your private hear-
g that there were something like 200 i the period
1969 through the middle of 1971, where Dr. Boehwm was
evaluating neuropsychiatric disability for Rabb &
Zeitler, and I think you said you were surprised to
find out that there were that many. Is that correct,
sir? '
A: Yes, I was completely amazed.

Q. Yes. And I take it that after that date your use
of Dr. Boehm was considerably less; is that so?
A. TIt’s down to an absolute minimum,

Q. Al right. Can you tell me the reason for that?

A. Well, for the reason that I have already out-
himed to you, and T don’t see any reason for it, fo
begin with, and T don’t want to put myself in the
position of alleging a disability or trying to build one
up where it’s not there.

Q. Well, yes. And I think I asked you that very
same question at your private hearing and you said
something like this in answer to my question: you
said, ‘‘ The petition bears a signed oath by the peti-
tioner wherein the petitioner certifies that he has cer-
tain complaints. Now, certainly if a petitioner in good
faith does not have these neuropsychiatric complaints,
I’m not about to allege them.”’

A. That’s quite true, sir, I did say that.

Q. That was your answer to my question why
Yosu—
A, And T will reaffirm that answer now as well.
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. Right. So that if I might summarize—you
correct me if I'm wrong, sir—your much less frequent
use of Dr. Boehm as opposed to the use that had been
made of him prior to the time you came to Rabb and
Zeitler was because you didw’t want your clients to
be signing a statement under oath that wasn’t true?

A. That’s quite true, and then I have another
reason which I would like to outline.

Sometimes youn can do an individnal a great deal of
harm by letting him think that he’s a neuropsychiatrie
case. 1 mean a lot of these people are uneducated, and
right away they think that they’re nenros, and you
can do a man a great deal of harm that way where
it’s not warranted. In other words, to put it in plain
language, the working man comes out of the entire
hearing with a belief that he’s crazy. :

Q. Yes. If I understand you correctly, sir, you're
telling me that many of your clients might not have
a complete education, aund they wmight be fearful of
the—let’s put it this way: If you were to send him to
a neuropsychiatric man, they may not understand the
reason, it may create or gemerate a fear in thew which
shouldn’t have been there in the first place?

. A. That’s exactly, and you may find yourself in a
position where you may be creating a neurosis where
there’s none to begin with.

. You might be helping it along? _

A. Yes. And I might like to outline another reason
as well. In handling compensation cases, we're deal-
ing with peoples’ lives, and by that I mean this: that
you take a young man who’s just starting out in busi-
ness or industry and you give him a record of
neuropsychiatrie claim, it goes on his record and it’ 8
apt to hurt him. :

Q. In other words, if there had been o rather care-
less allegation of wneuropsychiatric disability which
Just should happen to result in a finding of Heuro-
psychiairic disability, that stays on. the mcm s work
record and that could prejudice hwn.?

A. That’s exactly it. :

Let me put it this way, sir: I wouldn’t want it
alleged against any member of my family, my son or
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my daughter, so I’'m not about to inflict this label care-
lessly and wantonly on any person unless, of course,
the facts actunally warrant it and there’s a neuro-
psychiatric disability and the truth has to be faced
and the man is entitled to be paid for it.

Q. I understand, sir. I think what yow're telling
me 18 that an attorney should use exlreme care i the
allegation of newropsychiatric disabilty?

A. That’s right. As a matter of fact, an attorney
should use extreme care in anything that they allege,
which is something that I learned through the years
and also was fortified by my association with Mr.
MeGeehan.

# % # # 5

Q. So if you're going to allege this willy-nilly as
an attorney, I suppose you have to have some belief
that you're going to be held up or substantiated, or
confirmed rather, by your neuro, your neurologist?

A. Ithink you have a rather fair anticipation that
1t will be.

Hica HEAT TREATMENT BILLS

Besides reducing the use of Dr. Boehm’s services to a minimum,
Mr. Torricelll also put an end to the Rabb and Zeitler practice of
ronning up large hills for unanthorized heat treatments in com-
peusation cases from a set of favored treating doectors. Mr.
Torricelli testified additionally that the same set of doctors sub-
mitting high treatment bills in compensation cases were also msed
by Rabb and Zeitler in their negligence action cases:

. Yes. Now, when you became awarc—and I
should preface this question by saying you probably
hove already amswered it, considering the lack or
rather the reduced frequency with which you now
uwse Dr. Boehm. But in case the record isw’t clear,
when you became aware of Rabb & Zeitler’s practice
to send clients to Dr. Boehwm without a proper medical
referral, did you take steps to discontinue that
practice?

A. Yes, I did. First of all, T told them when I went
there that I wouldn’t take over this practice nnless
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I was gwen absolutely a free hand. I mean as far as
my job is concerned I was to have no outside inter-
ference at all.

Q. And, in fact, your, shall wé say, compensation
section of Rabb and Zeutler is fphyswally wm a different
place?

A. As a matter of fact, 1t 8 physmally moved
‘We’re down in the basement )

€. Yes.
A, Withno windows.

* * * #* R

Q. Now, Mr. Torricells, when you arrived on the
scene at Rabb & Zeitler, and, now with respect to their
compensation practice, did you make any observations
with respect to their resort to certain doctors who
administered heot treatment?

A, Well, I would very frequently come across bills
from Dr. Brandwem in the file. And who was the
other man? Dr.

. Dr.Gordon?

A. Dr. Gordon. And T was at a complete loss to
understand what in heaven’s name they were doing
there, because they were completely unauthorized, and
I'd go to eourt with these bills and I could never
collect them.

Q. Well, I think we better take this step by step.
First, let me ask you, what i3 the definition in a com-
pensalion case of unauthorized treatment?

A, Well, any treatment that is not afforded or
sanctioned by the insurance carrier, or treatment that
is not emergency treatment.

Q. Yes. And if the carrier after you made applica-
tion to him should reject your request for treatment
and you. as awn attorney fell that there should be
further ireatment, what would be the proper and
legal thing for the altormey to do?

A. Well, the proper legal thing to do is to make a
motion for medical treatment. . However, if the client
is in need for immediate medical care, you can’t wait
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around for this motion to be listed, and I would like to
say somethmg about these motmns a httle later.

Q Yes.
.A. You then write a letter or communicate with the
carrier and tell them that your client is in need of
emergency care and you’re directing the client to go
to Dr. X or to the hospital; if they have any objec-
tions, to let you know immediately.

- Q. But I take it that the emergency situation is @
rare one? I Mean, it isn’t going to happen every doy?
- A, TIt’s going to be very rare. It’s got to be a sitna-
tion where a man has a dise and he just can’t move.
But in the ordinary run-of-the-mill back case it’s not
that bad.

L Q. Well, did you find that prior to the time you had
come to Rabb & Zeitler there were several cases,
several compensation cases, where in the ordinary
run-of-the-mill back case they had incurred the cost
of heat treatment on behalf of the client?

A, Well, I'm at a loss to know what treatment was
rendered because I didn’t see any reference to heat or
thé diathermy or anything. ¥ just saw bills.

Q. Well, did you see—when you saw these big bills
from Dr. Brandwein, I thwnk you said at one pomt
there was one for $400 on a case?

A, That’s right.

Q. The settlement value of the case was far less,
was less thanw——

A. That’s right, the case was tried to a conclusion
and the petitioner got 214 of ftotal, which is $550 Dr
Brandwein was ruled unauthorized.

Q Yes. o
A. And, therefore, uncollectable. So—w .

Q. Well, did you understand the nature of the treat-
ment that these doctors like Bmfndwem were pro-
viding?

A. T have no idea, sir. I really don’t know What
they were doing, If I knew, 1°d tell you, but I just
don’t know becaunse the b1lls didn’t speclfy What they
were doing.
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). There was no itemization on the bill?

A. Well, I’d see some bill from Dr. Mandell, for
instance, chiropractor. He had X-ray and then he
had a re-X-ray and then he had a laboratory fee. 1
said, ““What in the hell is a chiropractor doing with
laboratory fees?’” and then everytime you turn around
he’s re-X-raying again. Of course, I would completely
diseount these bills and I couldn’t collect them in
court, Impossible, '

Q. Well, what did you do, thew, when you got there
and discontinued that practice?

A, Well, first of all T wouldn’t refer the client out
to anyone. I never sent anyone to Dr. Brandwein,
I never sent anyone to Dr. Gordon. T would pursue the
proper legal remedy of going back to the carrier and
asking for medical treatment, and if that didn’t work,
then I would go ahead Wlth my motion for medlcal

intent.

@. Yes. Now, did you have any idea as to the totalr
wumber of doctors utilized by Rabb & Zeitler on behalf
of their clients for treatment? I won’t say heat ireat-
ment, because apparently you couldn’t see anything
on the bill which indicated that. You can tai’se my
word for it, it wes heat treatment,

A, Well, the only doctors I was aware of that were
being used, and I understand they were being used
in the liability department and negligence, were Drs.
Gordon, Lopez—— :

Q. Lopes?
. Brandwein.

A
Q. Mandell?
A. And Mandell.

And did you understand that they were also
bemg used to treat compensation cases?
A. Well, they were before I went there, but not
after I took over.

Q. I mean before you went there. You Ffound bills
in the compensation files?
A. Yes, they were in there.
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Q. Reflecting treatment by these doctors in com-
pensation cases?
A. Yes.

Q. So that you would describe Drs. Lopes, Gordon,
Mandell and Brandwein as favored t@’ea,tmg doctors
for Rabb & Zeitler?

A. T suppose they were.

Q. Yes.
A. T mean insofar as I came across.

Q. And when you got there, you discontinued the
practice of sending these clients to treating doctors
without authorization?

A. That’s right.

: Mr. Torricelli told of a problem area in the processing in the
Workmen’s Compensation Courts of motions for additional medical
treatment and how a strong Director of the Workmen’s Compensa-
tion Division might alleviate that problem:

A. T want to bring out this question of motions
for medical treatment which the law affords us. The
remedy is there, However, it is very poorly exercised
because these motions don’t get listed in the Division.
They don’t get listed. They get lost in the shuffle,
and I have fo keep calling on the telephone and cajol-
ing the personnel to please list these motions. :

Q. Well, these motions
A. Tn the meantime, the client is not getting any
treatment, the client is not being paid.

Q. Can you account for that m any way?

A. T think what they need is a good effective
director to straighten out the whole thing, sit down
with the personnel, sit down with the girls, show them
what to do. You know, remedy is one thing, but
exercige it.

Q. Comsidering the number of people who have
come w to testfy at these hearings about the need for
a good, eﬁ“ectifue director, 1 would say this poor
gentleman 1s going to be working twenty-four hours
a day.

A. 1 just hope he measures up to it,

133



SoME HEAT TREATMENT FALSITIES

The Commission’s investigation led to questions being raised as

~ to legitimacy of some high treatment bills submitted to- Rabb and
Zeitler by Dr. Boehm in legal actions being handled by that firm.
As a result, the Commission’s agents interviewed at random some
of the doctor’s former patients involved in those actions to cheek
the validity of treatment bills rendered. In the instances of three
patients, the Commission was informed they had visited the doc-
tor’s office less time than listed on the biils rendered by Dr. Boehm.

A GLARING EXAMPLE

One of the patients is Mrs. Liydia Jiminez of Perth Amboy who
was represented by Rabb and Zeitler in a negligence action arising
from injuries she suffered in an automobile aceident in 1969. Mrs.
Jiminez first went to her family doctor but was subsequently sent
by Rabb and Zeitler to a doctor who for about five months gave
her massage and heat treatments for the lower back twice a week.
When she continued to complain of nervousness, she was directed
to Dr. Boehm who, after initial examination, gave her heat fype
treatments which Mrs. Jiminez found quite an odd step for
a psychiatric doctor. Mrs. Jiminez testified about those treatments,
her termination of visiting Dr. Boehm, and the falsification of the
bill submitted by Dr. Boehm to Rabb and Zeitler:

Q. What kind of a doctor did you understand Dr.
Boehm to be?
A. Pgychiatrist,

@. 4 psychiatrist. Now, when you got to Dr.
Boehm, what kind of treatment did he administer? -
A. TFunniest one. '

Q. It was a funny one, yes.

A. Becanse he just locked me up in this room, which
I call a closet, with a heat lamp and a pair of dark
glasses. ' B

Q). All right. You say he gave you a fumny treat-
ment, he locked you up wm o small closet with a heat

lamp, a chair and o pmfr of dark glasses?
A. Yes, sir,

Q. Al right. Now, how often did you go to _Dfr
Boehwm for treatment?
A. T was supposed to go there twice a week..
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Q. Yes.
A. But I didn’t make it up that way.

Q. The first week how often? Did you make the
two visits the first week?
A. The first week, yes. Then I skipped.

Q). Then you skipped a week?
A. Then I went back.

Q. And how many visits did you wmake to him
altogether?
A. Six altogether.

Q. You're pretty clear on that, are you, that it was
siw? _
- A, Yes, sir.

Q. All right. Now, did something happen on the
occasion of the sizth visit which helped you to re-

member why it was the last visit?
A. Because I'had an argument with Dr. Boehm.

Q. What did that argument consist of?

A. Well, T complained about the treatment. I
thought that’s not the kind of treatment I went there
for.

Q. Did you tell him that you're not that bad; that
I dow’t need that kind of treatment. I could lock

myself in my own closet.
A. That’s right.

Q Is that what you told him?
- A. Yes, sir,

Q. You walked out and didn’t go back?
A. T told him not to wait for me, I wasn'’t coming
back.

Dr, Boehm’s bill and attendant correspondence in the Jiminez
case were marked as an exhibit. Mrs. Jiminez’s testimony pro-

ceeded with reference to that exhibit:

. And you will note that the letter in the second
paragraph says as follows, and I shall read it for the
record: ‘At the request of Dr. Pollen I originally
examined the patient in my office on October 29, 1969.
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At that time she complained of pressure in her chest,
frequent headaches and nervousness and restlessness.
I saw.the patient at regulor intervals on thirty-wine
occastons from Novewmber 6, 1969 fo July 30, 1970.
The patient suffered from o post-concussion syndrome
plus posi-traumatic neurosis following injury of the
left fromtal head. She recewved tranquilizers, anal-
gesics, reassurance and foradic galvawic treatment,”’
which interpreted into English means heat treatment.

Now, you will notice, Mrs. Jiminez, that the bill
annexed to those two letiers wndicated that he ex-
amined you on Nov, 29, 1969 and thereafter ireated
you on thirty-wine séparate occasions up through
July 30, 1970. Iﬂsofm us that bill reflects a treatment
of you on thirty-nine occasions, is that bill irue or
false? .

A. That’s false.

Q. Because you were only there six times; is that
correct?
A. Six times altogether.

After Mrs. Jiminez testified before the Commission Feb. 14, 1973
in private session, she was visifed by Messrs. Rabb and Zeitler.
They, according to Mrs. Jiminez, fried to put words in her mouth
ag to the number of times she had been treated by Dr. Boehm:

Q. All right. Now, Mrs. Jiminez, if I may refresh
your recollection, you testified before this Commission
in private session on February the 14th, 1973. Shortly
after that did Mr. Rabb or Mr. Zefatlefr come to see
you?

A, Yes, sir, he came to my house.

Q. And were they both fogether?
A. They were both together.

. And did they say af that time that they learned |
that you had testified before the Commission? '
A Yes

Q. And did. they wmdicate that they k%ew what yom'
testimony had co'nszsted of?
AL Yes: o
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Q. And did they attempt to try to get you to change
your testimony at that time?
A. Not in clear words, but intentional.

Q. I see. Well, what words did My, Rabb or Mr.
Zeitler say to you the eveming they came to your
apartment, which indicated to you that they wanted
you to change your testimony?

A. Well, he kept on telling me that he, you know,
settled a good case for me and he wasn’t aware that
I only had six visits to Dr, Boehm; that he doesn’t
know that he was overcharging for the bill. Just
trying to put words in my mouth.

. And he wanted you to come down to h@s office
and sign o statement?
A. That’s the way I understood it.

Q. Did you understand what he wanted To put 7

the Smtemem?
A. No.

6. And did you subsequently call him and tell him
that everything you testified to before the Commission
was the truth and you sew no point in coming down to
his office?

A. That’s right.

No More TuHAN NINE VisiTs EACH

Two other former patients of Dr. Boehm who were mtelweuwed
by S.CI. agents are Antonio Elias and his wife, Carmen. The
Kliases, who live in Newark, were represented by Rabb and Zeitler
in a negligence action arising from injuries the Eliages suffered
in an antomobile accident in August, 1969.

- They first were treated by a Dr. Weinstein at his office in Trving-
ton twice a week from August through December, 1969. Dr.
Weinstein was scerupulous about sending the Ehases copies of
their treatment bills which accurately reflected the frequency of
their vigits and the amounts charged. Originals of those bills were
sent to the law firm.

Mrs. Elias testified why she and her husband had particularly
clear recollections of visits made to doctors after thelr accident
because they were mthout a car of their own:
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Q. Perhaps I should ask you now, was there a
part@cular reason why you both would go together to
the doctor?

A. Mainly because we had no form of transportar
tion and we always tried to make it convenient for
both of us to attend at the same time.

Q. Yes. And your husband at the time was em-
ployed as a tractor-trailer driver?
A. No, shortly afterwards,

Q. But speaking only, now, of the period of time
wmvolving Dr. Weinstein. I take it your husband’s
employment was not a factor, then, in when you went
to see Dr. Weinstein?

A. No.

Q. But what was a faclor was your accessibility
to transportation?
Correct.

And did you have to borrow a car?
Most of the time, or take a taxi.

And would you borrow your father’s car?
Most of the time.

Or take a taxi?
Right.

So that you would be likely to remember the
mszts that you made because of the manner i which
you had to arramge for iramsportation; is that

® PO PO Fe b

o correct?

A Yes

' After Dr Welnstem discharged the Eliases, she continued to
suffer from nervousness and headaches and he from tension in the
neck and leg It was recommended the Eliases see Dr. Boehm at
kis office in Elizabeth. The Eliases think the law firm made that

recommendation.

Mrs. Elias testified as to the number of visits she and her husband
made to Dr. Boehm’s office and what treatment was adm1n1stered

on those occasions:
Qo Now, do you recall that you first saw D'r Boekm o

in late March of 19702
A. Yes, I did.

138



- Q. Al right. Now, I take it that you had @ baby
that was born December 18, 19707
A. Right.

Q. That would mean that you became pregnant
sometime during March, 19707

A. Yes.

Q. Right. We've got four and I never know ex-
actly how to date zt

A, Tknow.

Q. Bu,t, anyway, I counted back wnine months and
I got to sometime in March of 70 with respect to
your baby.

A. Right.

Q. All right. Now, what kind of treatment did you
receive from Dr. Boehm?
Just heat treatment, a lamp.

Q. Heat treatment with o lamp?
A, Right.
" Q. Did he prescribe tranguilizers?
A. No. I wouldn’t take them even if he did.
Because you were pregnant at the time, so you

wouldn’t take tranqml?,zers?

A, No.

© Q. Now, you recall, if you started in March of 1970,
do you recall, first of all how you got transporiation
to Dr. Boehm9

“A, Same manner; we either borrowed my father’s
car or took a taxi,

Q. Aund T take it, once again, yow and your husband
were making these visits together?

-A. Right.

Q). Because of the ease of transportation?
A, Right. '

Q. You both had fo go in the same transportation -

because you didn’t have a ccwf?
A, Right.

Q Now, by this time had your husband became em-
ployed as a tractor-trailer driver?
A. Yes.

>
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Q). And would there be occasions when he would be
working at night and say, ‘I can’t make the appoini-
ment?’’

A. Right.

Q. And you would call and cancel?
A. Right.

Q. Do you recall approximately when, that is what
month—let’s put it this way. This wmight help you.
Do you recall how many months or weeks before the
birth of your baby you stopped going to Dr. Boehm?

A, Tt must have been about either October or very
early Nov. but I can’t remember any later than that.

Q. Al right. Do you recall how many visits you
made to Dr. Boehm?

A. T am not sure, but it couldn’t have been more
than eight or nine.

The bill and attendant correspondence gent to Rabb & Zeitler
by Dr. Boehm in Mrs. Elias’ case was marked as an exhibit, and
she testified relative to that exhibit:

Q. Al right. Mrs. Elias, you will see that I have
given you o three-page document, the first page of
which comsists of a report addressed to Mr. Rabb,
dated March 25th, 1970, concerning you; the next page
of whach is a further report to Mr. Rabb, dated Dec.
4, 1970, and the last page of which is the bill. Now,
my first question, did you ever see a copy of Dr.
Boehm’s bill?

A. No, not until I came to Trenton the previous
time.

Q. Right. And you will notice that Dr. Boehm has
billed sixteen wvisits concerwing itreatment rendered
to you. I take it you could not have been there sixteen

occasions?
A. No.

Q. Therefore, you could have been there, as you
said, perhaps ot most nine, so that means seven visits
you never made?

A. Right.
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. Now, you will notice, also, that on his report of
Dec. 4, 1970, he says, ““ This patient was also treated
by me on fifteen occasions’’—I might insert for the
record, the 16th being the first examination—"from
April 2nd to November 11, 1970. She received
analgesics, tranquilizers and reassuromnce.”’

Did you ever recewe any tranquilizers?

A. No.

Mr. Elias corroborated his wife’s testimony and testified
similarly as to the bill submitted to the law firm by Dr, Boehm in
Mr. Elias’ case.

Q. Mr. Elias.
A, Yes, sir.

. 1 itakeit that if I were to ask you the same ques-
tions that I asked Mrs. Elias, concerning the details
of the accident, the trips to Dr. Weinstein, the referral
to Dr. Boehm, stopping there, you would answer as
she had?

A. Yes, sir.

Q. Inother words, you would confirm that you both
wmade the {rips to the doclors together because of the
tramsportation problem?

A. Also because we were married.

Q. Also because you were married. I down’t know
how I could have forgotien that.

Okay. How many visits to Dr. Boehm do you recall?

A. FKight or nine visits.

Q. Eight or nine visits?
A. Yes, sir.

. Andam I correct in assuming that your recollec-
tion as to the number of visits is aided by the difficulty
you had wn arranging transporiation?

A. Yes, sir.

Q. And that if you had been there sixteen tumes
then you would have had to borrow your father-in-
law’s car om sizteen occasions, or pay for taxis on
sizteen occasions, those would be events you would be
ltkely to remember; is that correct?

A, Yes, sir.
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Q. So you are very firm in your recollection that it
could have been no more than nine visits?
A, Yes, sir.

Mr. Diana: I will ask the reporter to mark Dr.
Boehm’s report and bill for Antonio Klias as next in
order.

(Report and bill of Dr. Herbert Boehm re Antomo
Elias received and marked Exhibit C-40.)

@ Now, you will look at that bill, Mr. Elas. You
will notice, by the way, that he has billed for your
nitial examination on March 25, 1970, in an amount of
$50.
A. Yes, sir.

Q. dnd thereafter he has billed for fifteen office
treatments at $20 each, for a total bl of $3502
A. Yes, sir.

Q. N ow, on the oﬁ'ice treatments that you say you
made, which was nine, I think you said, what did the
treatment consist of?

A. Well, there was sort of a heat treatment around
the neck With some type of a lamp.

Q. About how long would this process take?
A. Ten minutes.

Q. About ten minutes?
: A. Yes, sir.

Q Now, you will notice that he’s billed fofr fifteen
visits. I take it ©1’s your testimony that siz of those
visits have to be padded?

A. Yes, sir.
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A MULTIPLE ALLEGATIONS EXAMPLE

Of a number of petitioners in Workmen’s Compensation cases
interviewed by the Commission’s staff in the course of the investi-
gation, James Harl Buie of Newark provided some illuminating
information about how he ultimately was referred to a New Jersey
law firm and how that law firm handled his case. Mr. Buie was in-
jured in September, 1971 when he glipped and fell while at work.
He went to one attorney who filed a compensation claim in October
of that year. Mr. Buie later became dissatisfied with Attorney
Number One. He tfestified as follows about going to a second
attorney:

Q. And how did you find another attorney?
A. Ifound another attorney through a cab driver.

Q. You were in a cab and you were talking to him
and you said that you wanted to get another attorney
or a good attorney, and he recommended Attorney
No. 2: is thal correct?

A, Yes, that’s truoe.

. . And did he give you Attorney No. 2’s profes-
sional card?
A. Yes, he did.

Q. Al right. As o resull of that, did you make an
appointment to see Attorney No. 22

A. Ididn’t make an appointment, I was just told to
come right into the office.

Q. And went to the office?
A. Yes.

Q. Now, when you went to the office, what was the
first thing that happened? I assume you were inter-
viewed by an attorney?

A. That’s right.

. dnd did he ask to d’escmbe the nature of your
complaints?
A. He did.
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Q. And what did you tell him?
A, T fold him T fell injuring my back and head.
That’s ail I told him.

Q. That’s all you told him?
A. Yes.

Q. Then did he pmceed to dictate into a fecording
device?
A, He did.

Q. And during the course of his dictation did you
hear him dictate complaints that You had never told
hawm about?

A, Yes.

Q. Would you look at C-41, which is the pelition
filed on your behalf by Attorney No. 2, and you will
notice it says in Paragraph 12, Mr. Buie, * Permanent
partial disabilily to the back, right leg, mervous
system, neck, head, internal organs and complications
arising tkefrefrom 2 Now, dud you tell Attorney No. 2
about an injury to your back?

A, Yes, Idid.

Q. Did you tell him about any injury to your .r'ight
leg?
A. No, I didn’t.

Q. Did you tell him about any mywy to your
NETVOUS SYystem. .
A. No. -

Q. Did you tell him about an injury to your neck _
and head?
A. My head, not to my neck.

Q. Not your neck?
A. No.

Q. Did you tell him about injuries to your internal
organs?
A. No, I didn’t.

Q. How long did this imterview with Attomey No.
2 take?
A. 1 say, around twenty minutes.
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PROFESSIONAL CARDS GIVEN

Mr. Buie told of Attorney Number Two giving him (Buie) some
professional cards:

Q. During the course of that inferview was there a
point in time when Attorney No. 2 gave you some of
his professional cards?

A, Yes, he did.

Q. And what was the first thing you did when you

got them?
A. Well, I looked at the cards when I got them
and——

Q. I see. You weren’t saying awything, you were
Just looking at the cards?
A, That’s right, I was looking at the cards.

Q. Then did he make some comments?
A. He was telling me that he represent a lot of
minority groups, you know, black and Spanish.

Q. I see. Did you understand his statement to that
effect to provide a motivation for you to go out and
hand out those cards?

A. Right. Well he was telling me if I saw some-
body on the job that needed an attorney or I met any-
body on the street that needed an attorney, to refer
them fo him.

Q. And then did youw make any comment with
respect to that?
A. T didn’t make any comments at all.

Q. You still remained silent?
A. That’s right.

Q. And did you wolice any change in his facial
expression at that pont?

A. Well, he began to smile when he was telling me
that he represent a lot of minority and

Q. Then did he say anything which led you io
believe that you could expect to get something if you
sent people in to him?

A. He was telling me one hand washed the other.
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6. IHe said one washed the othefr?
A. Right.

Q. All mght No'w I'm holding w wmy hond- an. -
envelope i which are contained several professional
cards. Is this the ewvelope and are these the cards
that you turned over to this Commission that we're
giwen to you by this Attorney No. 22 _

A. That is the envelope and that is the cards.

A SUGGESTED OPERATION

A suggestion that he undergo an operation and the signing of a
claim petition in blank were additional elements of Mr. Buie’s.
testimony: .

Q. Now, Mr. Buie, dwmg the course of your repre-
sentation by Attorney No. 2, did hé suggest to you that
you should have an: opemtww, on yow back?

A. Yes, he did.

Q. Did he tell you that if yow had that opemtzd'm
you would get more money in the settlement or the

compensation award?
A, He did.

- Q. Was there aguny doctor, either a petitioner’s
doctor or a respondent’s doctor, who at any time
advised you that you should have an operalion?

A. No, no doctor advised me that I should have

operation.
#% % % % %

Q. Mr. Buie with respect to C-42, was that typed
out in full, that petition, when you signed it
A. You say was it typed out?

Q. Yes. Or did you sign it in blank or was it fully
typed out?

Let me put it this way: Did you return to that
Office No. 2 to sign the pet@tww, or d@d you do.that on
your very first-

A. Well, I sign all the papers on my first, you know,
visit to the ofﬁce
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Q. Well, do you recall whether all of this informa-
tion was on the petition when you szgned it or did you
sign it in blank?

A. T signed it in blank.
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THE HOUSE DOCTOR ARRANGEMENT

The Commission’s investigation included an examination by the
accounting staff of the books and records of three law firms known
to have practices in compensation and negligence matters. Those
examinations revealed facts as to the relationship or lack of rela-
tionship of the firms to favored treating doctors.

The firms were referred to in testimony as Firms A, B and C
for the sake of convenience. At the outset, however, they were
identified as being: Law Firm A, Freeman and Bass,* Newark;
Law Firm B, Rabb and Zeitler, Woodbrldoe, and Law Firm G,
Balk, Jacobs, Goldberg, Mandell and Selighson, Newark,

The examination of the books and records were for the years
1970 and 1971. Julius P. Cayson, the previonsly identified Chief
Accountant of the Commission, noted in his testimony that the Balk
firm voluntarily made available its 1972 books and records in
addition to those requested by the Commission and that that firm’s
books and records were kept in the most exemplary fashion.

. Mr. Cayson defined, for the purposes of the Commission’s in-
vestigation, the term ‘‘treating doetor’ to mean a doector who
renders treatment to individuals injured in accidents, said treat-
ment almost invariably consisting of some form of physiotherapy.
Mr. Cayson observed additionally that data as to payments to
doetors in compensation cases is contained in the records of the
State Labor and Industry Department, since doctors in these cases
are paid directly by insurance companies. In contrast, he noted,
data as to payments to treating doctors in negligence cases is
diseernable from the books and records of the law firms involved,
since the treating doctors in those cases are paid by the law firm
out of the settlement proceeds, after the law firm has received
the settlement check from the insurance company and deposited
that check in the law firm’s trustee account.

Mr. Cayson testified as follows as to what this phase of the Com-
mission’s investigation showed relative to the three law firms’ use
or lack of wse of treating doctors in compensation cases:

* Shortly after public testimony was given in which the firm of Freeman and Bass was
identified by name, the S.C.I. was enjoined by the United States District Court for the
District of New Jersey {rom referring to this law firm by name, The S.C.I. appealed to
the United States Court of Appeals for the Third Circuit which dissolved the injunc-
tion. The Circuit Court, however, remanded the matter to the District Court, and the
matter is stifl in 11t1ga.t10n
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Q. Al right, Now, limiting ourselves o the ques-

tion of the use of the treating doctor in compensation
cases, let us take the firms one by one. You start,
then, by explaining the answer to that question with
;respect to Law Firm A.
A, With respect to Law Firm A, we were able to
determine from the records of the Department of
Labor and Industry that in the year 1970 one doctor,
I repeat, one doctor, was used exclusively by the firm
in treafing their orthopedic cases.

Q. Al right. Now what about Law Firm B?

A. From interviews with doctors who showed np as
payees in their liability cases, we determined that
these doctors who showed up in the liability cases also
simultaneously were doing compensation work. In
other words, as this investigation has progressed,
we found that one type. of medical treatment dove-
tailed with the other.

Q). Now, Low Firm C: What about that one?

A. In the case of Law Firm C, a partner in that
law firm testified at these hearings that his firm has
never, I repeat never, sent its compensation clients to
doctors who provide heat treatment.

. Yes. That was the testimony of Jacob Balk?
A. Yes, it was,

Mr. Cayson next was asked to testify about what the examina-
tion of the books and records of the law firms showed relative to
the nse or non-use of treating doctors in negligence cases. His
testimony was accompanied by the marking as exhibits of two
charts (Numbers Eight and Nine on pages 330 and 331) which
showed in graphie form the house doctor relationships maintained
by Law Firms A (Freeman and Bass) and B (Rabb and Zeitler).

Q. All right. What did the disbursements out of
the trustee account of Law Firm A disclose for the
years wnder review?

A. They utilized approximately one hundred differ-
ent doctors in liability cases. However, it is of great-
est gignificance to note that 53% of all funds paid out

of their frustee account to treating doctors or $35,000,
was paid to one doctor.
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Q. All right. This was the same treating doctor
as was used by them in their compensalion cases; 8
that correct? .

A. That is correct.-

Q. Incidentally, what percentage of this favored
_doctor’s reported gross receipts resulted from busi-
ness sent by Low Firm A7

A. A minimum of 40%.

Mr. Diana: All right. We will now refer to the
chart entitled ‘‘House Doctor—Example 1.77 1 will
ask the reporter to mark this chart as Bixhibit C-43.

(Chart entitled *‘House Doctor—Example 1’ re-
ceived and marked Exhibit C-43.)

Q. Now, the doctor that we have just been deserib-
ing 18 tdentified how in the chart?
A. He is identified as Dr. B,

Q. All right. Now, simce we are going to be
identifying Dr. B. subseguently wn the hearings, his
name 18 what?

A. His name is Dr. Harold Lippman.

Q. Right, -

A. Li-p-p-m-an.

Q. All right. Now, to summarize, what does this
chart reflect?

A. This chart, the chart reflects the total payments

as reflecting all payments paid to Dr. B.
- Q. Now, how many negligence cases did Law Firm
A’s payments to Dr. B, represent?

- A. Approximately 400.

Mr. Diana: All right. Mr. Cayson, in discussing
Law Firm B, let us now refer to House Doctor—
Example No. 2. ' '

(Chart entitled ‘“House Doctor—Xixample 2°7 re-
ceived and marked Exhibit C-44.)

Q. Al right. This chart, first of all, reflects, does it
not, My, Cayson, that for the year 1970 and 71 Law
Firm B paid out of its trust accoumt a total of
$230,000 to treating doctors; is that correct?

A. That is correct.
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Q. It also reflects, does it not, that of this total five
doctors received 54% of all payments made by this
firm to treating doctors in liability cases?

.A. That is correct.

Q). And it also reflects, does it not, that the balance
of monies or disbursements out of the trustee accozmt
was divided among 145 doctors? -

A. That is correct.

Q. And the average payment to those doctors was
37582
A. That is correct.

. Q. You think there can be little doubt based on this
chart that Drs. A, B, C, D and E were the favored
treating doctors of Law Firm B?

A. There is no doubt about that.

Q. Now, concerning Law Firm C, what did their
trustee disbursements indicote?
A, We found no pattern emerging from the dis-
bursements concerning the use of treating doctors.

Q. You mean there was no repetitive use by that
firm of any particular treating doctor?

A. Ocecasionally the journals of Law Firm C would
reflect three of four payments to the same doetor, but
invariably they were isolated payments here and
there.

Q. Al right. What did a comparison, then, of
disbursements to doctors by Firms A, B and C
sugygest?

A. We can only conclude from the ewdence Mur.
Diana, that the clients of Firm C selected thelr own
treating doctors and that a majority of the clients of

Law Firms A & B did not.

THE MIsSSING FILES

ship to Law Firm A.

Becanse of Dr. Harold Lippman’s (Doctor B) favored treating
doctor status, the Commission’s investigation attempted to
develop more facts about that doctor’s practice and its relation-
Joseph T. Corrigan, Special Agent for the
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Commission, was called to testify about pertmenf documents and
private testimony accnmulated dunng the course of. thxs phase of
the investigation. o

The Commission believes the presentatlon of data thI ouo'h Mr.
Corrigan’s testimony provided an orderly and concise way of
covering pertinent subject matter so that the public ‘hearings
could progress on schedule. Mr. Corrigan in his testimony ; referred
to subpeenaed documents and quoted parts of the private testimony
of two of Dr. Lippman’s Medical Assistants and of a Lippman
patient who was referred to that doector by Freeman and Bass
(Law Firm A). SRR

Despite Mr. Corrigan’s first hand references to subpoenaed docu-
ments which were publicly displayed and hlS direct-quotation of
sworn testimony, there were attempts to label erromeously his
testimony as hearsay. In order to make the record inalterably
clear on this matter, the private testimony transeripts.of the two
Medical Assistants, Mrs. Flora Ware and Miss Marion Kingsberry,
and of the Lippman patient, Mrs. Bessie Coles, were marked at
the public hearings as exhibits so that they would be publicly
available for anyone interested in verifying the accuracy of
Corrigan’s testimony.

The initial phase of Agent Corrigan’s testimony covered what
facts eould be gleaned by what documents Dr. Lippman did pro-
duce in response to two subpenas served on him. Some of the
principal points covered in this area of Mr. Corrigan’s testimony
were:

* The Commission subpenaed on January 3, 1973 the
patient files of Dr. Lippman in 60 Workmen s Com-
pensation cases for 1970 where the doector received
payment as an unauthorized heat treating doctor for
Law Firm A -(Freeman and Bass). After Lippman’s
motion to guash the subpena was denied, he pro-
duced, as of January 26, 1973, 48 of the 60 files, ¢laim-
ing the other files had been discarded after being
water damaged in his old office in Newark in 1972.
In two-thirds of the 48 produced patient files there was
correspondence, including a report and bill, with Taw.
Firm A. The correspondence contained in two-thirds

 of the files showed that in only fwo instances had
‘the petitioners been patients of Dr. Lippman prior to
their accidents, a fact which helped establish that
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Law Firm A sent numerous clients to Lippman for
heat treatments.

~ *® Tn response to a second subpemna served on Lippman -

February 7, 1973 at his present offices in Irvington for
all his inactive patient cards reflecting treatments in
negligence cases for Law Firm A, including 400 files
identified by name in the subpcena, Dr. Lippman on
March 1, 1973 produced only 73 of the subpeenaed
files, claiming that a water pipe burst in his old
Newark office earlier in the year had damaged the
other files. Additionally, only 20 of the produced files
had the correspondence, including the doctor’s re-
ports, despite the subpena’s specification that the
correspondence be included. '

REcorDps DESTRUCTION

One of Dr. Llppma:n’s two Medical Assistants told the Commis-
sion of destruct;on of some records in the doctor’s office. Agent
Corrigan’s testimony confinued:

Q. Now, did Dr. Lippman’s medical assistants
testify before the Commission?

A. Yes, two of them did under a grant of immunity
after they invoked their Fifth Amendment rights on
advice of eounsel. . ,

- Q. Did one of those meduical assistants testify that

she had receiwed instructions from Dr. Lippman to

remove documents from the files and destroy them?
A Yes, sir, she did.

Q. What specifically did she say he told he'r to
remove and destroy?

A, Well, according from her testlmony, “letter-
heads from the lawyer’s office and copies of the
reports.”’

Q). Now, were these instructions given to her by
Dr. Lippman af o point in time after the list of 400
files was under subpena?

A. Yes. -
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Hica Birrs Make HIGH SETTLEMENTS

The doctor’s two Medical Assistants additionally testified of
indefinite lengths of heat treatments for patients, the crediting of
some patients for treatments not rendered, and of -patients’
knowledge as to the effect of high heat treatment bllIS Mr.
Corrigan’s testimony continued :

Q. Now, what was the testimony of Dr. Lippman s
assistants concerming how they could make the
determination that the palient was to conbinue re-
cewing heatl treatment?

A. Well, one testified, ‘‘Sometimes we overheard
the doctor say this patlent is to receive treatment
twice a week or three times a week.”’

This same witness also testified that he never spec-
ified any length of time.

Q. Well, now, if the nurses or the medical assist-.. -
ants didn’t happen to overhear the doctor’s instruc-
‘tions, then how were they to determine or how did
they determme the length of time with respéct to the
heat treatment or how many treatments?

A. One assistant testified that if the patient showed
up, it was merely presumed he was to be. given
diathermy. ,

Q. Well, were they able to e%l@ghten uS, theSe
medical assistants, on how they knew when treatment
should stop?

A. ‘Well, the answer given was, if the doctor made
that decision, the word “dlscharge” wonld be written
on the bottom of the patient card. Or if the patient
stops coming in on their own, there is nothmo‘ ertten
on the chart, or so they said. :

. Now, how many times did we find that the wom’,
““discharge’” was written on the 121 patient cards that
we actually got pursuant to subpoena? S

A, Exaetly six,

Q. So if I may. summarize, then, these medical
assistants testified that they were never told a definite
Zeﬂgth of time with respect to heat treatment; the
patients came in and maybe they would req«nefmber ever
hearing that the doctor said treal this patient twice
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a week or three times a week, and if they didn’t
happen to overhear that, they would assume that
because the patient was there the patient should have
treatment, and, finally, the best they could tell us as to
how treatment was to stop was, they sad, “‘Well,
maybe the doctor wrote it on the card and said dis-
charge, otherwise the patient made the decision him-
self,”” and from the evidence we had before us it
looked like the patient made most of the deczsw%s
Is that o fair statement?
A. That’s exactly right.

Q. Now, did these medical assistants testify that
occasionally they would credat patwnts for treatment

not rendered?
A. Yes, sir.

Q. Under what circumstance did. one of the girls
state this occurred?

A. Sometimes the patient was supposed to come in
twice a week and could only make it one of the days
and would only make it one of the days and would call
and ask to receive credit for the second visit.

Q. And what did the other medwal assmstcmt
testify?
- A. She testified that she would sometimes ecredit
a patient for having been in twice a weck and that
she did this for various patients.

Q. Now, did we ask these witnesses what was their
understonding as to the reason the patients wanted
credit for visits that they hadn’t made?

A. Yes, sir.

Q. And what was the response?

A. Well, let me refer to the testimony of one of the
girls. ““Question: Did you ever hear a patient say,
“My lawyers told me if I get a higher bill, I will get a
higher settlement’*?

“Answer: Yes, I dld Most patlents Would tell you
that.”’

Q "So that one medical asszstam testified that she
would frequently hear the patient say, _‘_‘My_lawyefrs
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told me if I get a hzgherr bill, I’ ll get a higher settle-
ment’’'?

A. Right.

PERFUNCTORY TREATMENT Is SOMETIMES THE RULE

Mrs. Verdell Avant, who during 1971-72 was a Medical Assist-
ant to Dr. Lippman, subsequently appeared at the public hearings
and testified about conditions and practices in the doctor’s office
which were conducive to perfunctory treatment and overtreatment
of patients in compensation and negligence cages:

Q. And about how many people would you observe
that were in there on a single day for heat treatment?
A. As many as fifty.

Q. As many as fifty. Now, how lrmg clzd, this heat
treatment that was administered last? .
A. Until the patient got tired of coming.

. No, I mean, was there a tume limit on the tamerg’
Is it five manutes; ten minutes?
A, Oh, on the machine itself?

). Yes.
A. Yeah, five minutes,

Q. Now, when Dr. Lippmon would see the patwnt
on the imitial visil, would he give amy instructions
concerning how oftefn the patient was to come in for
heat treatment? ,

A, Two-three times a week.

@. You would hear him say to the patient, *‘Come
i two or three times a week’’?

A. Sometimes,

Q. Sometimes?

A. Right,

Q. Sometimes he didn’t say anything?

A, Sometimes I didn’t hear him.

Q. Al right. Would he put any duration m time
own that?

A. Ag far as——
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How many weeks?
No.

It was an mdefinite duration? =
To my knowledge.

2 -é>=;<> B

To your knowledge. Now, how were pat@ents
dzscha/rgedg

A. When they got tired of coming, they Just go to
the doctor and tell him they think they’re better

Q). And would there be times—all ﬂght I’ o Smd
that one way, they might go to the doctor and say,
“I don’t feel I need any more treatment.”’ Is that
correct?

A. Right.

Q. Would there be times when they would just
come in until they decided they didn’t want to come in
any moref ~

A. That’s right.

HeAaTLESS TREATMENTS

Mrs. Avant told of a time when treatment of patients Qontinued
at Dr. Lippman’s office when one heat treating machine was in-

operative and the second machine was not emlttmcr much if any
heat:

How many machines were there in the oﬁice?
There were.two, two machines. »

CAll right. Was one a new one?
One was a new one and one was an old one.

ﬂ?’ﬁo o

All right. Did there come o time when the new
one broke down? '
A, Yes, it did.-

Q. What aboitt the old machme did it give 0]f any
heat?

A. Not to me it didn’t, and to the patients -it
didn’t, either.

Q. The patients complained that it d@d%’t gwe oﬁ“
any heat?
A. Yes they did.
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Q. Were they mnevertheless lreated w@th the
machine? :
A, I’'m sorry.

Q. Were they mnevertheless treated with that
machine ,
A, Yes, they were.

Q. ——thal didn’t give off any heat?
A. Yes, they were.

Q. And did you bring to the attention of Dr. Lipp-
man the fact that the old machine didn’t give off any
heat?

A. Yes, I did.

Q. And what did he say?
A. Just have to wait till the other machine come
back.

Q. He didn’t tell you to stop using 112
A. No, he didn’t.

Q. And he knew that you were continuing to admin-

ister heat treatment to patients using a machwme that,

" from your observation and pabienis’ complaints,
didn’t work.
A. Right,

PrOFESSIONAL CARDS ARE DISTRIBUTED

Law Firm A (Freeman and Bass) was more prominent in repre-
senting Dr. Lippman’s patients than any other law firm, according
to Mrs. Avant, who told of professional cards of some law firms
being given to Iawyerless patients:

Q. Al right. During the period of fime thal you
were there, and confining my question only to those
patients who came in already with an attorney, do
you recall whether or not one altormey was more
prominent than the other, than others in represent-
ing these patients who came in to Dr. Lippman with
an ottorney? Do you remember whether one law firm
stood out? '

A, Yes.
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- Q. And was that Law Firm A?
A. Correct.

Q. Now, would there also be times when the
patients would come wn and would not have an
attorney?

A. Correct.

Q. Al right. What would you do under those
circumstances? '

A. Well, after the patient went into the examining
room with Dr. Lippman, when the patient came out,
some of the times Dr. Lippman would instruet me to
give the patient a name of a lawyer. I, in turn, would
take the patient to the nurses’ station, either ask
Marion or Flora to give me a card for the patient or
they, in turn, would give a card to the patient of a

lawyer.

Q. All right. So that if I understand your testi-
mony correctly, if o patient came in and did not have
an attorney, generally after he had had his first visit
with the doctor he would come out and say that “‘I’'m
supposed to get the name of an attorney’’?

A. Correct. :

* * * * *

Q. First of all, we should establish that when you
were working there how many other employees did
Dr. Lippman have?

A. Two others begides mvself,

Q. And who were those two others?
A. Flora Ware and Marion Kingsberry.

Q. All right. Now, when you would refer the

patient to Marion or Flora for an attorney’s card,

would you have any way of knowing what card they
were w fact giwen by Marion or Flora?

A. Not direectly, no, for the simple fact after I took
the patient into the nurses’ station and referred him
to Marion and Flora, and if they gave him the card.
_ at that time, I went back to the other patients.

Q. All right. Now, in these circumstances, again

confining myself to the question where you might not . =~
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necessarily know what card Marion or Flora gave to

the patient, we have a patient who cawe in the first

time without an_ attorney, the patient comes back a

second, time and now has an attorney. Can you.lell

us what attorney or law firm the patient gefnemlly

came back to Dr. Lippman with? T
A. General]y, Law Fm:n A,

Q. Okay Now, were there occasions when You
would get an attorney’s card to give to the pat’aent??
A. Yes.. ,

Q. "And where would yoﬁ get: the card?
A, In - the Ileft- hand—comer at the bottom of
Marlon 8 desk '

Q A%d were there attorneys’ ca'rds n that dmweﬁ
A, "Yes, it was.

Q.. And how many atiorneys com You recall whose
cafrds were in-that drawer? _
- A. . To my knowledge, about three or four e

Q Allright. T thmk ycm told me: that oafae smrted
with an M? - :
Right.

You mean the ﬁ'rsi name or the last name?
The last name. : .

. And one started wnth a W?
Correct.

s

And the other was Law F%frm A '&5" that corréct?
nght ' T

S .tw:c’i o

PA'I‘IENTS ARE INTERVIEWED .

In ah effort to determine in specific mstances if Dr Llppman 8
patients actually received the number of t_re_atments indicated on
subpeenaed patient cards, the Commission’s staff attempted to
locate 30 of his patients and succeeded in locating about 10. Of
that nmmber, six had insufficient recollection to be of any help.
Four were subpenaed but all pleaded their Fifth Amendment

privilege. One of those four, the aforementmned Mrs
Coles, was granted witness 1mmun1ty :
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OnNLy Five Visits RECALLED

Mrs. Coles had initially been interviewed by Special Agents
Corrigan and Anthony Rosamelia because her statements to exam-
ining doctors in her Workmen’s Compensation case indicated she
was treated by Dr. Lippman less than 10 times, rather than the 20
times indicated on her patient card. In the interview, she told the
agents that she was referred to Dr. Lippman by Freeman and Bass
(Law Firm A, estimated she made five vigits to that doector’s
office and stated that the number of visits could not have been as
many as 15 or 20. (The memorandum of that interview was marked
as an exh.ﬂnt at the pubhc hearings.)

A CHANGE iIN NUMBERS

When the patient testified under oath subsequently at a prlvate
session of the Commission, shie said that she had been thinking
back since her interview and that the number of visits could have
been more than five. Agent Corrigan testified as to her change of
mind on the number of visits and the role of Law Firm: A in that
change: ' :

- Q. Now, did we- determine that anything had
happened between your interview of March 21 and. the
patient’s appearance before the Commission -on
March 29th which wmight have caused her to chagunge
her story?

" A. Yes, sir. She made two visits to the offices of
Law Plrm A'where she wai asked to sign ani affidavit
that she had been to Lippman’s Ofﬁee for twenty heat
treatments.

. Did she sign-the aﬁ‘idamt?
A: Yes, sir; -

. Why?

A. At the time we mteerewed this patlent she had
just had a baby. In fact, the baby was cleven weeks
old. She testified befoiie'_ the -Commission' that not
being away from her child was-uppermost in her mind
and she wanted to avoid her appearance before the
Commission.

Q. Did she indicate that heé' attc‘amey pmﬂ_aised
her she would not have to appear if she signed the
affidavit?
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A, T’ll read her testimony. .

““Q. By the way, I meant to ask you on the occasion
of your two visits to the office of Law Firm A in con-
nection with the subpena, did you sign any papers?

‘A, Yes, I signed papers.

“Q. What did you sign?

A, A statement, I guess.

“Q. What was the statement? What did it consist
of? What did it say?

““A. My name, address, the conversation I had with -
two investigators, I guess remembering a little bit
about the case, the visits to the doctor, and that I had
a two-month-old baby at the time, and who referred
me to the lawyer, and that’s about it.

“@. Did he tell you why he wanted 4 Jou to sign that
statement?
. “A; Well, T was hoping I wouldn’t ha-ve- to appear,
you know, because maybe you could accept the paper
and disregard me appearing, I don’t know,

“Q. Did he tell you that if you signed that state-
ment you wouldn’t have to come down here cmd
appear?

“A. I think so, yes.

- Q. Inthe statement that you signed for Law Firm
A in their office, did that indicate the number of times
that you had been to Dr. Lippman’s office?

“A. T think it did.

“Q. What did that have, the number of times?..
““A. I think it said approximately twenty times.

“Q. And you signed that statement?
“A. Yes.

“@Q. Buf it’s not true, is it?
“A, T don’t think so.

“Q. Why did you sign it? Because that would
avoid your testifying?
© AL Yes?
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" CooPERATION Not FORTHCOMING

Messrs, Samuel Freeman and Samuel Bass, principals in the law
firm which bears their names, and Dr. Harold Lippman each were
given an opportunity to appear before the Commission in private
session during the investigation.

. Mr. Freeman did not make an appearance, pleading health as the
reason. Mr. Bass and Dr. Lippman did appear before the Com-
mission separately, each was offered an opportunity to cooperate
with the Commission, and each chose not to do so.
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HEAT TREATMENT FRAUD

The facts obtained from the examination of the books and records
of .the law firm of Rabb and Zeitler (Law Firm B) by the Com-
mission’s accounting staff prompted further investigation of*that
firm’s practices, with particular reference to the heat treatment
bills rendered by the firm’s favored doctors in:compensation and
negligence cases.

A FRENETIC ATMOSPHERE

Kenneth Qleckna, now an attorney, was employed on a part-time
basis by Rabb and Zeitler in 1969-71 as part of his effort to earn
money to put himself through law school. Mr. Oleckna testified
as to why he disassociated himgelf with that law firm for a number
‘of reasons, including a frenzied atmosphere and some guestionable
practices:

Q. Now, did your part-time employment with that
firm commence in about September of 19697
A. Yes.

Q. And did it continue intermittently with them
until early 19712
A. Yes.

Q. And did you discontinue your employment with
Rabb & Zeitler af that fime?
A, Yes.

Q. And what was the reason why you did so, sir?
Would you please talk into the microphone 30 we can
hear yow. '

A. 1 discontinned my employment with Rabb &
Zeitler for two reasons. Number one, I was nnhappy
with the treatment I was receiving. T didn’t like—

- well, three reasons. I didn’t like the way the place
was run, and other people, including some attorneys,
told me that the law firm of Rabb & Zeitler was going
to get in trouble some day and I should get out of
there.

164



Q Now, +f T understand: you correctly, these were
Some attomeys working for them who told you they
thought Rabb & Zeitler was going to get W tfrouble-
and you ought to get out of there?

A. Yes, sir,

Q. Did you draw that conclusion yourself, that you
thought they were going to get in trouble?-

A. " Yes; I did; by the manner in which. the office
operated

2@ Now, was there a point in time when you were
employed by Rabb & Zeitler when the ’wc)frk volume
seemed 1o explode overmght?

¢ A.-Yes. ‘

Q. Would you descmbe explain that @ l@ttle b’&t fo'r
me, please?
. AL .T°d have to go into a story.

- Q- Go into a story.

A, When I first started working there, the firm
wasn’t open that long, My employment consisted of
a couple of nights a week and Saturdays. In the
beginning there weren’t that many cases and it was
a normal, what I had conceived to be, a normal office:
In early 1970 the place all of a sudden was just-—if
was unbelievable, the amount of cases that were
coming in, specifically Spamsh people, clients, Spanish
elients. .

Q. Was their clientele mainly Puérto ‘Rican dnd
black?
A. T would estimate ninety per cent.

Q. Nunety péfr cent?
A In my opinion.

o Q. And this was drawn ffro'm the commwmty zm-“,_
mediately adjacent to Woodbridge where their- oyﬁoes? R

we're located?

- A.. From what I had seen, the Vast ma,;]orlty of the
cases came from Spanish people from Perth Am'boy,
New Brunswick and Elizabeth. SRR
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Q. Now, did Richard Zeitler have any qualifica-
twons wh@ch ‘made it possible for him to ingratiate
Wimself with the Spanish community? :

A. T believe his mother was Puerto Rican.

Q. And he spoke Spanish fluently, did he not?
A, Yes.

Q. Now, when this work volume exploded, did you
find that clients would be kept watting for hours?
A. Yes.

Q. And did you find that sometimes Zeitler would
go out a back door and just leave them wmtmgg’
A. Yes. :

Q. And did you find that sometimes a client got so
enraged that he punched a hole in an office wall?
A. Yes. :

Q. Did things apparently get so bad that, in fact,
the office was fire bombed?

A. What happened there, in the summer of 1970 I
went away with the National Guard for six weeks,
and when T retnrned this—one of the secretaries’
offices, the walls were charred, and I came across
several files that were half burned or papers that had
been burned. T inguired as to what happened and 1
had been told that somebody threw a fire bomb in the
office. .

Q). But no ewplanatiow was givend ' -
A. No. I assumed that it was a disgruntled
Spanish person.

Arias MR, CRANE

Mr. Oleckna testified that one of his responsibilities at the law
firm was to obtain police and medical reports in accident cases so
that settlement of those cases could be achieved by a Liarry Crane
who became associated with that law office i in 1970: '

Q. In other words, you would prepare all the docu-
ments necessary fO’r him. to evaluate lmbzlzty a,'nd
settle the case? -

A. T didn’t prepare them, I obtained them R
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@. You obtawmned them?
A. Yes.

Q. All right. Now, what was your understanding
of what M. Crane was doing once you prepared these
files for him by getting the necessary documents?

A, Settling them.

Q. Settling cases?
A, Yes

Q. He was calling up the MMSUTANCE COMPAnY repre-
sentative and agreeing on a figure and settlmg atb
that figure?

A, Yes.

Q. All right. Now, did you subsequently learn that
this Lorry Crame’s real name was Lafry K@rschen-
- baum?

A. Yes.

Q. And did you subsequenit—ithat’s K-i-r-s-c-h-e-n-
b-a-u-m, Kirschenbaum. And did you subsequently
learn that Larry Kirschembaum was employed by the
Allstate Insurance Company at the same time he was
working for Rabb & Zeitler?

A. I came to that opinion. At a later date I came
to that opinion. I can’t recall whether I developed
that opinion while I was still working there or after
I left. T recall him having a conversation with some-
one who told me that Crane was Kirschenbaum.

Q. Well, you know now, dow’t you, as a. fact, that
Crame is Kirschenbaum and Kirschembaum was an
employee of Allstate and he was an employee of All-
state when he was settling cases fo'r Rabb & Zeztler?

A. Yes, sir.

WERE THEY PHOTOGRAPHERS?

Mr. Oleckna testified how he arrived at the opinion that several
of the law firm’s employees listed as photographers might be
ambulance chasers or case runners:

Q. Now, did Rabb & Zeitler employ seveml men
who were described as photographers?
A. Yes.
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. Did you, in fact, believe them to be ambulance
chasers or case rummers? I'm asking you for your
belief, first of all. : _

A.. T can only. give you an opinion. - .

Q. All right. What’s your opinion?. :
A. In my opinion at this particular time; T can
recall relating in my mind the fact that the people,
the type of people you just mentioned, were all of
Spanish surnames and since the business

Q. All these photo g'ra,phers had Spanish surnames,
didn’t they? .
A. Almost, ves, I believe they were.

Q. They did.
- A, And since most of the busmess then coming in
was Spanish, T became of the opinion that there must
have been some relationship. :

Q. All right. Let’s see if we can do .a lattle betiefr
than that. You knew one gentleman who was a photo-
grapher there nawmed Ted Orengo, didn’t you?
O-r-e-n-g-o. :

A. Yes.

Q. All right. Orengo told you he was frunnmg cases
for Rabb & Zeitler, didn’t he?
" A. He never said it in the ‘manner in Whmh you
just said it.

Q. How did he say it? He smd “Riwchard beat me
on a number of cases?’’
A. That’s what he fold me.

. Meaning that Zeitler hadn’t paid hzm for some
of the cases he brought in, correct?

A. That was one of the ways in which I could have
interpreted it, ves.

Q. Give me another way you could have mtefrpretéd
i, .

A. T came to the conclusmn it either meant that
or else he beat him on the pictures. '

Q. ‘Didn’t pay. hm f 07 tke p@ctures he was takmg?
A, Yes.
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Q. Is that why he had a two-way radio in his car,
to help him take pictures?

A. That was the other point which made me think
perhaps it was the other reason.

Q. Yes. He had a two-way radio in his car?
. A, He told me that.

Q. He told you that. By the way, do you know
where he 15 now?
~A. T believe he’s in Puerto Rico.

AN UNITEMIZED BILL

Mr. Oleckna testified that on one occasion in October, 1970 he was
directed to discuss an unitemized heat treating bill for about $700
with Dr. Lionis Brandwein, who submitted the bill and was one of
the law firm’s favored treating doctors:

Q. Inother words, Dr. Brandwein had submitted a
bill for services to Rabb & Zeitler somewhere i the
netghborhood of $700 and there was no itemization
wmdicating when the patient had been in? :

A. That’s correct,

Q. AU right. Now, with respect to that bill, dzd .
you go over and d@scuss it with Brandwein? '
. A. T went to his office. He was busy, so'I sat in -
-the waiting room until nine, nine-thirty until he was’
- free to see me and then I discussed it With him.

Q. Al right. Did you tell him that Ze?,tler said
he wanted some dates on this b@ll?
A, Yes.

Q. What did Dr. Bm%dwem tell you? -

A T can’t recall the exaet words. As I recall 1t
te said to me to the effect of, ““T can’t put dates
I saw this man once.’’

Q. All right. Brandwein said, ‘I can’t put any
dates on it, I only saw the man once.”’ Did Dr. Brand-
wein offer to withdraw the bill? ' '

A. ‘He handed it back to me. "

Q. He handed it back to you because he empected vl
to be paid, is that correct?
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‘Mr. Diana, you’re asking me my assumption.

.. Anyway, he did hand it back to you?
Yes.

Did he say, < Give it back to Zeitler?”’
I don’t know. He just handed it back to me,
you know, put 1t back in the file,

Q. All right. Then what did you do with that bill?
A. Initially T thought I went back that night. Now
as I'm recalling, it was the next day. I took those
files home with me, left them in my car overnight,
went to school the next day. When I went to the office,

e

PO

- told Dick, I told Mr. Zeitler what happened.

Q. All right. And what did Zeitler say?
- A. He didn’t respond to me in one way or another.

Q). Do you know whether or not the bill was ever
removed from the file?

A. T don’t recall ever having seen that file agam
Mr. Diana.

A MENACING REMARK

Mr. Oleckna was first interviewed by Special Agents of the Com-
mission on January 11, 1973 and gave private testimony before the
Commission January 24, 1973. He testified at the public hearings
that on January 21, 1973 he received a phone call from Messrs.
Rabb and Zeitler which resulted in Oleckna’s meeting those two
individuals at a diner. After the conversation had touched on Mr.
Oleckna’s interview with the agents, the conversation took on a

more menacing tone:

Q. When you got to the diner, who was there? Was
Zeitler there?

A. Yes, he was waiting for me at the door.

Q. Was Rabb there? .
A, Well, Mr. Zeitler met me at the door and he
took me over to Mr. Rabb, who was sitting down.

Q. In a booth?
A, Yes.
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Q. All right. Now, during the course of your con-
versation with them, did they tell you wnot fo say
anything to the Commission because the Commission
couldn’t make you say anything?

A Can I relate in my own words exactly what
happened on that day? -

€. Please do. :

A. After he called me I called you and you weren’t
in. Then I called somebody else and they weren’t in.
I figured if I didn’t go to the diner, he’s going to
come over to my apartment, so I went to the diner.
And he met me at the door and there were about—
sitting behind him at the counfer were five or six
people who were Spanish. That area is not inhabited
by Spanish people, and since it was a Sunday morning
I couldn’t understand why there were Spanish people
in there except if they were there with Mr. Zeitler.

Q. I see. Did you have any reason to believe that
they were friends of Mr. Zeitler other than the fact
that they were Spanish?

A. T can only assume they were there.

CQ. In any event, I take it—let’s put it this woy:
Did their presence create any apprehension wn you?
A. Yes.

Q. All right. Now, during the course of this con-
versation did either Rabb or Zeitler ask you if you
had seen The Valachi Papers? .

A. Yes.

Q. Did either—which one, Rabb or Zeitler?
A. Zeitler.

Q. Did Mr. Zeitler say to you after he asked that
question, *‘ Things like that really happen?’
A, Yes.

Q. And what did you understand him to mean by
that?

A. Well,can I explain‘?

@. Please do. : ,
A. After I initially spoke to you and I had been
informed about, and guns had been mentioned and
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things of that nature, which I had never heard of
before I became very concerned. And then after us
ta,lkmcr about the incidents of violence that had,
occurred in the offiece in the past, I became very.
concerned because I realized it was a volatile situation.

Q. You thought he was threatening you, d’bd‘n’t
youf
A. Well, if I can explain the whole thing.

=@ T would like an answer to the question.
A, At that time T thought so, yes.

. Q. At that time you thought he was threalening

you because you had in your mind, did you not, one,

the fact that he was kmown to carry a gun, or at least.

you believed he was known to carry a gun? ‘
"A. Because you had told me..

Q. Right. Two, that the office had been fire bombed :
and; three, that thefre were Spawish-speaking people
at the ba'r or the coumter in am area wot k%own foqr_
Spanish-speaking peopl'e? :

A, Yes.

Q. Al right. And this crealed an apprehemww, i
your mind; 18 that correct? .
A. Yes.

THE DR. GORDON RELATIONSHIP

The relationship between Dr Edward Gordon 'W’hO v.ntﬂ 1972
practiced medicine in Rahway, and Rabb and Aeﬂ;ler (Law Firm B)
was a subject of the Commission’s investigation since the staff’s
examination of Rabb and Zeitler’s disbursements during 1970-1971
showed Dr. Gordon received the largest payment—$42, OOO—Of any
of the favored treating doctors of the law firm.” .

Dr. Gordon appeared before the Commission for the ﬁrst time
at a private session in January 24, 1973 at which time he asserted
his Fifth Amendment right when asked questions about his bills
and his relationship with Rabb and Zeitler, - The Commission
decided that the receipt of facts relative to that relationship was
of sufficient importance to the investigation to. confer witness
1mmumty on Dr. Gordon-and, thereby,.to- compel him fo give
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responsive answer to all questions.  The doector reappeared before

the Commission in private session February 1, 1973 at which time
he testified fully about padding of bills at the behest of Rabb and

Zeitler and for several other law firms on a lesser scale. The

immunity granted Dr. Gordon and any other witnesses by the Com-

mission is of the limited use-and-derivative-use variety which bars

use of the immunized testimony and its fruits-in.any. subsequent

criminal prosecution buf permits proseoutmn on any ewdence

developed 1ndependent1y ' S

The Comrmssmn after February 1,1973 by a ma;omty Vote could
at any time have made Dr. Gordon s testimony public. In other
words, the Commission had his testimony as it related to va,rmgs
padded bllls in hand as of that date. _

Subsequently, Dr. Gordon asked if his cooperation with the Com-
mission in producing records and testifying as to them would Be
made known by the Commission to the Union County Prosecutor’s
Office which had before it certain eriminal charges pending against
the doetor. After receiving a pledge from Dr. Gordon of contin-uéd
cooperation with all agencies interested in matters under investiga-
tion. by the Commission, the Commission did, in keeping with the
time-honored practice existent between agencies interested in éffec:
tive enforcement of the laws, communicate with the Union Prosecu-
tor’s Office relative to Dr. Gordon’s coopera‘mon and pledge of
contmued coopera‘mon

The Com.mlssmn was well aware of Dr. Gordon’s connection
with some unsavory matfers, For that reason and because of the
Commission’s policy of searching for corrobrative and supportive
data before proceeding to a public stage, the Commission did not
proceed to call on Dr, Gordon to re-testify in public until the follow-
ing supportlve data had been obtained:

* The private testlmony of one of Dr. Gordon’s medical
assistants relative to bill padding and a determination
that another of his former assistants would testify
similarly.

* The private testimony of two other doctors, rsupporrt-ed
by their office records, that they, too, had padded
trea,tment bllls for Rabb and Zeitler.

* The private testimony of the medical assistant to one
of those two doctors relative to bill padding.
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® The private testimony of a former employee of Rabb
- and Zeitler that she had with instructions from the
- firm’s business manager put phony doctor’s treatment -
dates on a doctor’s bills rendered to that law firm.

BiL. PADDING TECHNIQUES

Mrs. Judith Manfra was Medical Assmtant to Dr. Gordon during
1971-72, suceceeding then Miss Fidna Mae Thorn but now Mrs. Edna
Mae’ Zale-Ski. Mrs. Manfra, testifying under a grant of -witness
immunity, stated that Edna Mae Thorn had instructed Mrs. Manfra
how to make out inflated heat treatment bills for the firmy. of Rabb
& Zeitler, with the bill totals being kept usually in the range of $300
to $500. Ewven thongh a patient may have been in the office only
once or twice, Mrs. Ma;nfra testified she would add enongh phony
freatment dates to the bill to bring it to the desired total.

 Mrs. Zaleski was the doctor’s Medical Assistant from the summer
bf 1969 to July, 1971. She testified, with a grant of witness im-
munity, how she received ingtructions on bill padding from Dr.
Gorden and accomplished the desired bill totals by addmg enough
ﬁctltlous heat treatment dates at $10 per treatment: = -

Q. Now, while you were employed by Dr. Gordon, .
did you prepare and submit reports and bills to the
firm of Rabb & Zeitler for lreatment not actually

- rendered?

A, Yes.

Q. Al righi. At whose direction and mstr%ctzon
~ did you prepare these reports? '
A. Dr. Gordon’s,

Q). Andwhere was he getting his mstmc,twm fromﬁ’ _
A. T believe, from the lawyers,

Q. You dow’t kmow it as a fact, but it is your
belief that he was getting it from Rabb & Zeitler?
A, Yes.

Q. Now, your instructions with respect to the prep-
aration of these bills, if I amdemtood you correctly,
was that they were Lo be prepared in o pfredetermmed
total? :

A. About, yes .
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Q. What was the dollar range?
A, Usually anywhere from $200 to $500 $200 to
$500. :

Q. Anywhere from $200 to $5002

A. Well, it would depend what Dr. Gordon would
tell me what it was. I mean I didn’t decide how much
I was going to type up the bill for. T was told how
much to make it.

Q. With respect to each bill?
_.A. Oh, oh, yes, each one.
Q. I see. When it came time to prepare each bill,

you were told what the tolal should be?
A. Right.

Q. Whether it’s 200 or 250, or 300 or 4007

A. Right, right. '

Q. And then what would you do?

‘A. Well, then, according to the dates, I would just
make it up to enough dates to carry through to that
amount.

Q. So if the bill was to be §400 and you needed,
then, forty visits at $10 apiece, is that correct?
A. Right.

Q. And you just 'picked the dates to equal the $400?
A, Usually, yes.

(). Because I take it that on these occasions the
patient card would contain no reflection that the
patient had actually been i except on ome occasion?

A. Right.

Q. Now, did these instructions apply both to com-
pensation and fo negligence cases?
A. Yes.

At this point at the public hearings, Mrs. Zaleski described one
padded bill (marked as an exhibit) as typical of the padded bills
submitted to Rabb and Zeitler. The patient was in only once but
Mrs. Zaleski added enough phony treatment dates to brmg the

bill to $560.

Mrs. Zaleski testified as to some indices WhlGh led her to believe
that both Messrs. Rabb and’ Zeitler knew of and were dlrectmg the

bill padding practice:
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Q. Do you have anything that would cause you to
reach o conclusion as to whether these padded bills
were being done af the dwecmom of Rabb & Ze@tlefr?

A, Yes.

Q. Anything that would cause you to beheve that
%t was at the direction of Mr. Rabb? '
A. Yeah, at times he would.

. He would direct you?

A. Well, I knew he would call or state about the
case and yonu know, “Let’s close it out’’ and things
like that. "

Q. How about Mfr Zeitler?
A. Oh yeah.

Q. He was?
A. He was more so.

Q. So that both of them were involved in this whole_
opemtw% W your judgment? ;
A. Yes.

Seven letters (marked as exhibits) were deseribed by Mrs.
Zialeski as communications from the firm of Rabb and Zeitler to
Dr. Gordon which attempted to induce the doctor to list treatment
for individuals who had never been in the doctor’s office. Mrs.
Zaleski testified she and the doctor refused to-go along with such
requests. Typical of her testimony is the follomng excerpt as to
one of the letters:

Q. Now, Mrs. Zaleski, would you look al L':vhzbzt
C-49? i
A. Right.

Q. A letter dated February 25, 1970. Would you
read the letter aloud, please? It’s from Rabb & Zeztler
to Dr. Gordon, is it not? Co
A. Yes, it is.

Q. Would you read it aloud? B L
A, It says, ““Dear Dr. Gordon: I am handlmg a
case for your patient. The insurance company wants
an immediate settlement, but I still need a copy of .
... your bill and report. Please forward this immediately
“so that we can settle this 1mmed1a,tely and ingure pay- -
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ment of vour Dbill in this case. ‘‘Your immediate
cooperation would be appreciated as this case is im-
mediately ready for settlement., ‘“Yours very truly,”’
and it’s signed by Richard Zeitler.

Q. All right. Was that palient ever in your . office?

A. No. I have a notation on the top of it in my
handwriting that says, ‘‘2/ 28” and it says “Told him
patient never in, cannot do.’

Q. When it indicates ““told him,”> who does ”htm
refer to? _
A. Zeitler; Mr. Zeitler.

Q. You called Zeitler and told him the patient was

never mf
A, Yes, I must have.

Q. Atleast, that’s what that note indicates?
A, Yes, yes.

¢). Now, were there occasions when you would call
Zeitler and tell him the patient was never in and he
would say, ““That’s all mght prepare the bill any-
how?#”’

A, Yes, he would say that.

Q). He would say that?
. Oh, yeah.

@
A
Q. Did that happen very often?
A. Yes.

Q. 1 take it you would decline under those corcum-
stanc339
A. Yes.

Q. You have testified as to the padding of bills.
Now, youw spoke of an instance with Mr. Zeitler
wherewn you told him that person was never treated
by our office?

A. Right.

Q. And then he said to you, “Well, send the bill
cmywayg”
A Right, “Don’t worry about it.”’

. Well, what was done after that?
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A. Well, I would just go back to Dr. Gordon and
tell him and we would not type up the bill for the letter
stating that we wouldn’t handle the case and if Mr.
Rabb—Mr. Zeitler wanted, he might call Dr. Gordon
and argue the point over with him. But I never typed
up the bill. It was never done.

Q. I . see. So there is a distinclion between a
padding of o bill and a nonexistent person that was——-—
A, Yes,

(). —never treated by you?
A. Yes.

Mrs. Zalesk: deseribed five additional letters marked as exhibits
from the firm of Rabb and Zeitler to Dr. Gordon as attempts by
that law firm to induee the doctor to prepare reports and bills for
patients who came in months after their accidents and:had sus-
tained only minor injuries, Mr. Zaleski testified how the doctor
rejected a request of this nature:

Q. Would you look, Mrs. Zaleski, ot C-59, which
was formerly C-22. Now, the top attachment is a letter
from Rabb & Zeitler, dated May 11, 15’?’1'3J :

A, Yes.

. And is that a request- from the firm to Dr.
Gordon for a report and bill with respect to the named
patient?

A. Yes.

Q. Now, would you read aloud, please, the response
of Dr. Gordon to that letter? By the way, that re-
sponse was signed by you on Dr, Gordon’s behalf?

A. Yes.

Q. And, so, fwould that mean that you typed thzs
letter?
A. Yes.

Q. Al right. Would you read the letter aloud? -

A, ““Dear Mr. Zeitler: The above-named patient
was in my office on May 1lst, 1971 in regards to her
accident which oceurred on January 29th, 1971 I wish
to inform you that I will not be able to take on this
case or do a consultation report. I prefer not to get in-
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volved with cases such as this where the patient has
been under the.care of another physician for these
minor ailments and for which I cannot write a con-
sultation.””

Q. All right. And would you look at the patient
card?
A, Yes.

Q). Isthere a comment there about which expresses
Dr, Gordon’s reaction to this particular injury?
A, Yes. :

Q. Would you read that comment?
A. e wrote, *‘Stinking case.”

Mrs. Zaleski, although not fully cognizant of the details of
negligence settlements, could see a relationship between the padded
bills and larger settlements in negligence actions:

. Couwld you give this Commission an indication
w your own words, after thinking about it, as to why
Dr. Gordon would submit padded bills to the law
firms?#

A, Well, if they made padded bills, they,,all made
more money. _

Q. You mean make more money by—who would
pay this money?

A. T guess everybody dld You know, the la,wyers
did, the person who was—the case was about, and
the doctor, they would all make more money.

Q. Have you ever heard of the word “specials’’ in
an accident case? Specials?
A. No. _ _
. It doesn’t mean anything to you?
A. Like a specialist doctor?
Q. No. Specials are amounts that a patient sup-
posedly has ewpended for medical and hospilal treat-

ments.,
A. The most that they can go that then' insurance

Wlll cover?
Q. Yes.
A, Yeah.
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Q. Now, do you believe that the amount that an
injured person has to pay for hospital and medical
treatment has some relationship with the amount that
he might ultimately recoup for his injuries?

A. Iimagine that’s how the lawyer got at his fignre
when he would tell us what to make it for.

Dr. Gordon opened his medical office in 1968 in Rahway, and
until he retired from practice in New Jersey in 1972, his practice
consisted principally of treatment of persons involved in accident
cases of which some were Workmen’s Compensation cases but more
were negligence actions, with Rabb and Zeitler most frequently
representing the injured individuals. Dr. Gordon told how he
began padding bills after a conversation with William Rabb in
1968:

' Q. Now, Dr. Gordon, soon after you storted your
practice w Rahway did you meet an individuol named
William Rabb?

A. Yes, I did.

. And was he an attorney?
. At that time he was.

Q

A

- Q. Was he associated with Mr. Zeitler ot that time?
A. Not at that time.

All right. Now, when you met ham, and I believe
this would have been when, in 19687 Can You give me
the approximate time?

A. No, but it was in 1968 because I had just opened
my practice.

Q. So it would hove been at the tume in 1968 when
you had just opened your practice. Did he say any-
thing to you about handling some of his negligence
and compensation cases?

A. T believe Mr. Rabb and myself were just about
beginning our professions about at that time—maybe
that probably drove us, made us compatible—and on
the first few cases I guess were normal procedures,
and then he said to me, look, the bills can be higher,
between three and five, but notf more than that becange
we run into trouble with the insurance companies. As
long as it’s kept between three and five, in other
words, you can go as high as three and five on the bills.
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Q. Let me see if I understand. There was a point
n time in your professional relationship. with Rabb
where he said to you you can submit a bill between
3 and 3500, but dow’t make it hzghefr than that?

A. (nodding affirmatively.)

Q. Al right. Then did you pass those instructions
on to your medical assistants?

A. Yeg, I did.

. And what was the form of those mstructions?

A. That the bills were not to exceed 3 to $500; if
the patient came in, fine, if he didn’t, we can go—we
have to either give them excessive treatment to reach
the 3 to 500, or, if necessary, to pad the bill to bring
it up to that amount.

Q. AW right. Let we see if I can freffresh your
recollection a little bit. Do you recall either Mr. Rabb
or Mr. Zeitler ever saying to you, ‘I’'m seﬂ,dmg dowﬂ
a patient, Make the ysual billf’’

A. Similar to that.

Q. Something like that?
A. Yeah

Q. How about would they cver say, ome or the
other, ““ Keep the bill at that mnge fwhefre they wcm’t
bother us?’’

A. Iixactly.

Q. And-who did they refer to?
A. Insurance companies.

Q. Now, would there be limes when Zeitler would
call you and say, ““You can go higher on this one,
there’s plenty of coverage?”’

A. That is correct.

The doector testified further thaf he passed on instructions to
his Medieal Agsistants about padding the Rabb and Zeitler bills
to the range of $300 to $500 by adding fictitious freatment dates
until the desired total was reached. The doctor discontinued
further acceptance of any patients referred to him by Rabb and
Zeitler during 1971, with Mrs. Zaleski’s urging a factor in that

dectsion.- Dr. Gordon testified:
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Q. Al right. I think we established thal there was
a point in time, you said, when things were getting out
of hand because they were making increasing demands
to file reports and bills for patients that were never
in the office?

A. That is correct.

Q. As a result of that did you discontinue your
relationship with Babb & Zeitler?

A. Partially because of that reason; partially be-
caunse of that reason and one of my girls probably
earlier stated

@. You—-

A. —that they’re trmng—lf I continue with Rabb
& Zeitler I will wind up in trouble because they’re
sending in patients that were never in my office and
they’re doing too many phony bills, and after I did
submit a bill it was always discounted, whatever he
felt he wanted to give me, not what the bill asked for.

Q. Let’s go wnto that, first of all. I take it that you
would find frequently Rabb & Zeitler would not reim-
burse you for the full amount of your bill? :

A. That’s correct.

Q. In other words, if you submitted a bill for $500
which included phony treatment, they would feel free
to cut you back?

A. Whatever reason they did it, but they cut it
back.

Q. Whatever reason, but they did cut you back?
A. Right.

. And that happened on several occasions?
A. That is correct.

Q. And if I understood your testimony correctly,
she became apprehensive that you were going to get
wmlo serious trouble and she was one of the reasons
why you told Rabb & Zeitler ““I’m not going to accept

- any more of your patients?’’

_A. That is correct.

@. Bul you did nevertheless contimue fo submit
reports and bills for patients that had already been in?
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A, Only what had already been taken, but I would
not take any more from them.

Dr. Gordon estimated his gross receipts from payments from
Rabb and Zeitler from 1968 until he stopped accepting referrals
from that firm in 1971 to be $50,000. As previously noted in the
doctor’s testimony, he received only an average of 70 per cent
remunerafion for bills submitted to that firm. This would indicate,
therefore, that he sent that firm bills which totaled some $70,000.
Since settlements in negligence actions are reached on a rule of
thumb of three to five times the medical bills, the settlements based
on Dr. Gordon’s bills to Rabb and Zeitler would be in excess of
$200,000.

Fraup CoONCEDED

The doctor testified that he attempted to ratlona,hze the bill
padding for Rabb and Zeitler and, to a lesser extent, for several
other law firms on the grounds‘that ingurance compa_nies were big,
impersonal machines which fleeced the public. He later, however,
conceded it was in effect a fraudulent scheme which milked in-
surance companies.

Q. Now, i effect, what you’re saying, and I think
it’s a rationalization, obviously, is that an imsurance
company s fair game?

A. I'm sorry, I can’t say thal. There’s no suech -
thing as fair game. It’s still stealing no matter how

~ you look at it.

Q. It’s what?
A, It’s still stealing or fraud no matter how you
look at it, not fair game,

- Q. So you concede, no matter how you rationalize,
it’s still a fraud?
A Yes.

(). Because you are deliberately padding bills for
the singular purpose of getting o better seltlement
than you would normally be entitled to?

A. That’s correct.

. And that certain attorneys were in concert with
you in doing this?
- A, That is correct.
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Q. And certain plaintiffs or petitioners would get
an award that would be greater than normally
awarded to them? C

A. That’s the purpose of it.

Q. And it was o deliberate, plamned, architectured
scheme which worked across the board?

A. Not deliberate, planned across the board, 1t was .
always like an acceptable thing. '

Q. That’s the point I want. The system as you
understood it operated in this fashion?
A. That’s correct.

And you were a part of the system?
That’s correct.

And the attorneys were a part of'thé system?
Correct.

S O PO

Q. Obviously the plaintiffs or petitioners were a
part of the system?

A, EBExactly.
Q). And the thing was to milk imsurance companies?
A. Correct.

Two Otaer Docrtors Pap THE BILLs

The Commission’s investigation of the relationship between the
firm of Rabb and Zeitler and its favored treating doctors in com-
pensation and negligence cases uncovered further instances of
padding relative to the bills of Dr. Manuel Lopez and Dr. Jon
M. Mandell.

Miss Diane Martin, medical assistant to Dr. Lopez, testified with
a grant of witness immunity at the public hearings how Dr. Lopez
began taking cases from Rabh and Zeitler in 1969, and how shortly
thereafter she received instrmetions on bhill padding from an at-
torney at Rabb and Zeitler.

Because a court ordel in a GlVl]. action was in effeet at the time
testimony was taken during this segment of public hearings, the

*The same order of the United States District Court for the District of New Jersey,
which was previously cited in the footnote on page 148 of this report, additionally
enjoined the 5.CI. from mentioning the names of individuals and firms in an adverse
manner at public hearings. As previously noted, the 5.C.1. appealed to the United States
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witnegses were instructed to refer to doctors, lawyers and law firms
by code letters rather than by name and to employees of law firms
by title only. Since that order has been reversed on appeal, the code
letters and emplovees can now be identified by name. Law Firm B
ig the firm of Rabb and Zeitler, Dr. K. is Dr. Lopez, and the atlorney
is Richard Zeitler. Miss Martin festified as follows:

Q. Did this attorney that youw had conversation
with tn Law Firm B, did that conversation include a
description, a discussion as to the manner in which
reports and bills were to be prepared?

A. Yes.

Q. And did he tell you he was going to give you o
price to put on each bill?
A. Yes, he did.

Q. And did he tell you that you would then put in
enough dates on the bill to equal the price?
A, Yes.

Court of Appeals for the Third Circuit which dissolved the injunction,

The S.C.IL firmly believes there is a compelling rationale for the naming of names at
public hearings for reasons of credibility and an orderliness of procedure which will
result in full and proper consideration of the facts. This rationale was set forth by
the United States Court of Appeals for the District of Columbia in the case of
Doe v. McMillan, 459 F.2d 1304 (1972), affirmed in part and reversed in part by the
United States Supreme Court, 41 U.S.L.W. 4752 (May 29, 1973).

The Circuit Court in Doe held that a special select subcommittee of the House District
Comrmnitiee and its staff were privileged from civil rights actions brought by students
mentioned in an adverse manner in a public report of an investigation of the District’s
school system. In so holding, the Court discussed the merits of the students’ claims
of a right to anonymity :

. at a time such as this when) “credibility gaps” are frequently men-
tioned, it was entirely reasonable for the House District Committee to
include what it considered to be sufficient factual data tc support its
findings concerning a controversial and complex area . . . All the details
of such circumstances including the names of the students involved and
their acts were relevant and necessary for a full and proper consideration
of the matter. .

The sole purposes of the S.C.I. in holding public hearings are to carry out its statutory
mandates to convey information to the public and present facts as the basis for recom-
mendations for correciive actions by the legislative and executive branches of govern-
ment, The United States Supreme Court in Hannah v, Larche 363 U.S, 420, 441; &0
S.Ct. 1502 (1960}, recognized that public proceedings by a purely investigative com-
mission such as the S.C.I. might result in the collateral consequences of individuals being
stthjected to public opprobium, loss of jobs and the likelihood of prosecution. That
ground, however, was held to be of no consequence in Haunok, with then Chief
 Justice Earl Warren writing: . :

. even if such coilateral consequences were to flow from the Com-
mission’s investigation, they would not be the result of any affirmative
determination of the Commission and they would not affect the legitimacy
of the Commission’s investigation. .
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Q. And did he tell you that ge%emlly you would
'pwk three visits a week until you arrive at the total%’ :
A, Yes. '

Q. Dud he tell you how wmuch to chafrge for the_
opening visit? ‘
A. Yes.

And what were his instructions concerﬂm‘g that?
Well, the opening visits would be about $25.

And what would each subsequent visit be¢
10. :

And §10 was for what kwnd of treatment? What
wWas the geweral treatment to be administered on mb~

sequent visits? Was it heat treatment?
A. Yes, if needed.

Q. “If needed.”” Did you have the instructions
from this Law Firm B with regard to both accident
and workmen’s compensation cases? .

A. Yes.

Q. I take it as a result and fpwswmt to these in-
structions you prepared bills in an amount supplied to.
- you by Law Firm B, including charges for treatment.
never rendered? '
A. Yes.

S PO PO

Q. Now, Miss Martin, did any attorney from Low
Firm B ever offer you any explanation as to why he
wanted phony or padded bills? :

A, Yes.

Q. Awnd do you recall what that explanation was?

A. Yes. He told me that this is the way that the
insurance companies do business by—and that, also, 1f
the higher the bills, the higher the settlements:. ‘

Q. Did he say that if it wasn’t high enough he
coulclw,’t settle a case? -

A. Yes, 1 think so.

Miss Martin testified further that the usual range of the padded
bills specified by the law firm was from $100 to $500. She estimated
she padded bills with phony treatment dates in 40 instances where
the patients had been in the doctor’s office only once or twice.
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THE FIRM SENDS A SECRETARY

make up the doctor’s bills,

There came a time in 1970 when Miss Martin felt so strongly
that the bill padding was wrong that she contacted the Rabb and
Zeitler firm and told them they would have to get someone else to
Shortly thereafter, a part-time sec-
retary for that firm, Mrs. Ruth Richards, visited the doctor’s office
on movre than one occasion. Miss Martin testified about those visits:

Q. Now, I take it, thew, that a secretary arrwed
and said that Law Firm. B had sent her?
A. Yes.

Q. And can you tell me on the occasion of your
first having talked to this secrelary what she soid to
you and what you said fo her, as best you can
remember?

A. Yes. She had come into the office and identified
herself, after that saying that she would be the one
making up the reports and bills. T asked her where
they were going to be done. I assumed they would be
in the office, but she informed me that she could not
because of having small children at home, so that she
would be taking the reports home and doing them. .

Q. Isee. And as a result of that did you supply her
with letterhead and bills for Dr. E.7
A. Yes.

). His stationery?
A. Yes, I did.

# * * # #

Q. Al right. Now, shortly after that, or a point in
time after that, did you have occasion, then, to submil
to her patient cards of Dr. E from which reports and
bills were to be submitted to Law Firm B2

A, Yes. :

Q. Al right. Now, so the record is clear this secre-
tary was only to prepare reports and bills for Law
Firm B; ts that correct?

A. Yes, it is.

Miss Martin’s conviction that bill padding was wrong and could
lead to serioms troublé led her to urge Dr. Lopez (Dr. E) to stop

accepting cases from Rabb and Zeitler (Law Firm B):
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Q. All right. Did there come a point in time when
you spoke to your employer about discontinuing his
relationship with Loaw Firm B?

A. Yes, I did.

Q. Approximately when was that?

A. It was approximately a yvear before he actually
stopped.

Q. When you say ‘it was approzimately a year
before he actually stopped’’ can you tell me when it
was, your first conversatton you had concerning that?
Was it about the same time you asked to have some-
one else prepare the reports and bills?

Yes, it was around that time.

Around that time?
Th-huh.

That’s when you made your first attempt?
Yes.

Then did you discuss the matter again with your
employer subseguemly?
A. Yes, I did, again.

Q. And approvimately when was that?
A. That was approximately in the middle of *71.

Q. Allright. This time did you say anything differ-
ently to your employer than you had said previously?
A, Yes.

Q. What did you say?

A. T told him that what we’re doing was wrong,
and T also told him that if he hadn’t stopped accept-
ing clients from this law firm, that I would quit my
job, and I tried to make him understand that, yon
know, he could probably get in trouble for it.

Q. Well, did you have any belief that because of
your employer’s nationality he might not have had the
same comprehension of, shall we say, right and wrong
w this society?

A. Yes, T did.

Q. When you told him that if he didn’t discontinue
dealing with this low firm that you would have to leave
him, what happened next?
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A. Well, he finally discovered that what T was say-
ing T meant, and he began to believe that it was true
from seeing things going on.

Q. And did you call the law firm yourself and tell
them that you would accept no more clients?
A. Yes, on several oceasions.

). On several occasions. On those occasions were
you able to speak to any member of the firm or did you
end up talking to a seeretary?

A. T ended up talking to a secretary.

. But someone who you presumed could convey
the message to a responsible member of the firm?
AL Yes.

% #® % % *

Q. I see. After you called the first time, did the
law' firm comply with your wishes or did they just
keep sending clients?

A. No, they just kept sending them.

Q. And how long did it take for this firm fo get the
message?
A. Oh, about, T would say, approximately a month.

Q). And do you know whether your employer also
spoke to them?
A. That I'm not sure of.

Dr. Manuel Lopez received his medical degree from National
University in Bogota in his native Columbia, South America, in
1959. He later came to this country and eventually opened an
office for the general practice of medicine in Rahway. Dr. Lopez
testifying with a grant of witness immunity told how he first met
Richard Zeitler socially and how Zeitler subsequently asked Lopez
to first take cases involving compensation claims and later asked

for padded bills in negligence cases:

. Al right. If I understand your testimony, sir,
with respect to the compensation cases, he told you
he wanted you to provide unauthorized treatment?

A, Yes,

). That is, treatment without the approval of the
employer?
A, Yes.
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Q. And he would tell you how much to charge?
AL Yes.

Q. Dzd the amount that he gave you wzth respect
to the compensation cases have amy bearing on how
often the palient was in your office? _

A. Relation between the visits and the price? -

Q. Yes.
A. Sometime the patient came once or twice and he
wants three of four times the hill. '

Q. I see. Sometlimes the palient was n once or
twice and he wanted a bill reflecting three or four
times that amount?

A, Yes,

Q). In other words, whatever the price—strike that.
If I understand your testimony with respect to these
compensation cases, whatever the price might have
been for ome or two wisits, he wanted you to tmple
thot?

A Yeah,

Q. So that you would be billing for fuzs'bts or treat-
ment which was never rendered?

A. Compensation, yes, treatment rendered once or
twice in the office.

*® #* E3 * *

. Al right. Now, did you have ony discussion,
‘thew; with this Law Firm B concerwing the handling
of the liability cases, the negligence cases? '

A. Oh, yes,

Q. And what did they tell you about that? ,
A. He wants to take all the car accidents, send to
my office. ITe wants a special bill.

@). He wants a special bill.
A.. Special bill.

Q. And d’id- he tell you the total that he wanted you
to submit?

A. Yeah, he call later and tell me how much is the
bill.
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: Q. He would tell you how much to b%ll?
A. Yes, after. . .
Q. Generally, what amount would he tell you? '
A. A—Oh, some big hlls; 2, 300, 500.
Q. 4007

“A. 4 and 500.
Q. And he would give you the total he wants?
A. Yes.
Q.

Would he tell you how much to charge for thc

rope%mg visit as well?
A. Yeah, he say start the firet 25 and then 10,

Q. Start the first 25 a%d the'reafter 10?
A, 10.

Q. You understood you were to submat that bill
whether the patient was treated or not? ' :
A. He wants to do the phony bill.

Q. Inwhat language did you commmmoate w%th thzs
mdividual? .
- A. In Spanish.

Q. ““In Spanish.” And were all YOUr COMMUNICa-

Fions with the
A. Always in Spanish.

Dr. Lopei testified further that he submitted sorne 300 to 400

padded bills to Rabb and Zeitler during 1969-72 and that: so far
he had received $25,000 in payment on those bills with more still
due. By January, 1972 Dr. Lopez had been convinced by Miss
Martin and friends of the dishonesty of bill padding and he refused
to take any more cases from Zeitler. Zeitler is referred to as “‘he?”’
or ““him’’ or ‘‘this lawyer’ in the following excerpts: from Dr.

Lopez’ s testimony :

Q Did you ever tell this la,w firm that you weren’t
gowng to accept any more of their clients? -

A. Oh, yes, yes. _ _
- Q. Approximately when was that, sir?

A, First time it was in the January, '72.

Q. And what was the reason for your tellmg them
that?

A. Because it’s dishonest.
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Q. You realized it was dishonest and a mistake and
you just wanted to have nothing more to do with it?
A, Yes.

Q. As a result, did you call this firm up?
A. I spoke personally.

Q. You spoke persomally with him. And did he
make any comment to you? ‘

A. Oh, yeah. You don’t want to make chowa, it’s
the only——

Did he tell you, say, no gusto chowa v mferfno?
Yes.

What does that mean in Engl@shé‘
If you don’t like money:

- If you don’t like money, go to hell?
Go to hell.

Q. This 1s when you told him you wanted to dis-
continue?
A, Yes.

Q. He said, “If you don’t like money, go to hell’’?
A, Yes.

PO PO O

£ ES * *® *

Q). And did—let’s put it this way: When you
entered wmio this arrangement with Law Firm B, what
- umderstanding did you have as to whether or not it
was legal?

A. T never was doing business with lawyer and

~ now have the business. I think it was honest the first
~ time when he came to the office, and after I found it - -

"~ wasg complete dishonest,

Q. Did you associate what you were doing with
conditions that you found in this country?
A. My nurse told me this is dishonest.

Q. She told you it was dishonest?
A. Dishonest, and after I speak with couple of
fnends, told me, ‘“You better stop.”’

Q. Buf would it be fair to say that because of your
recent nalional origin, having come from Soulh
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America, would it be fair to state that your frame of
wmind was you didn’t see the right and the wrong when
you were first approached?

A. Yes, I didn’t see.

Q. It made no impact on you? ¥You had RO ETPETi-
ence with dealmq with lowyers?
No experience, no.

And your basic language was, and is, Spanish?
Is -Spanish. ‘

Did this lawyer, who you said spoke Spawnish,

Perfect Spanish.

Perfect Spanish,
Perfect.

Did he give you any explanation or rationale
about this?
A, Tt was correct.

©P<;€>F>‘<;°P>©?>

Q. He told you it was correct? '
A. Correct.

Q. You would be helping people who were hurt; is
that what he said?

A. Yes, help poor people, and a,fter I ﬁnd it wasg
not right.

Q. And then when finally your nurse or secretary
made you understand that it was wrong, you t00k——
A, Yes.

Q. steps to pul an end to it?
A. Yes, complete.

THE SECRETARY GETS INSTRUCTIONS

. Mrs. Ruth Richards, the previously mentioned part-time secre-
tary employed by the firm of Rabb and Zeitler (Law Firm B), had
been with the firm only two weeks when she was asked to type the
medical bills and reports of Dr. Lopez in cases involving individ-
uals being represented by the law firm. At first she typed only
unitemized bill totals because Dr. Lopez’s patient cards contained
only a total dollar fignre with only one or two officé visitfs recorded
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in each case. Those bills were returned to her by the law firm with
the direction for her to get instructions as to itemization from Dr.
Lopez. Mrs. Richards, testifying with a grant of immunity, said
she got only vague statements from Dr. Lopez’s medical assistant
as to itemization, and the bills she typed subsequently were again
rejected because the itemized treatment dates were nof sufficient
to justify the totals of the bills. '

Mrs. Richards then testified that the law firm’s office man-
ager, Charles Haus, instructed her on the exaet way fo pad Dr.
Lopez’s (Dr. E) bills with sofficient itemization of phony treat-
ment dates: .

Q. Al right. Did the office manager then tell you
how to arrive at the bill total?
A. Yes, he did.

Q. What did the office manager tell you?

- A. He wrote it out on a yellow sheet of paper that I
should charge $25 for the initial visit and examination
and than $10 per visit after that until the total was
arrived at that was on the back of the doctor’s card.

¢). All right. Now, did he imdicate to you that you
could find the dates on the patient card?
A. No, sir. He told me to use a six-month period.

He told you, in effect, to make up the dates?
Yes, sir.

_ And he told you to charge $25 for the ﬁrst mszﬂ
Yes, sir.

And §10 thereafter until you arrive at the bill

SO po »o

totcﬂ;?
A. Yes, sir,

The yellow sheet prepared by Mr. Hans was marked as an
exhibit. To illustrate the bill padding technique, a $275 treatment
bill prepared by Mrs. Richards on Dr. Lopez’s letterhead was
marked as Fxhibit C-70. Mrs. Richards testified as follows’ about
that bill:

Q. All right. Do you see anything on Exhibit C-70
which indicates the imstructions to you in the hand-
writing of the office manager for Law Firm B as to
how to correct the bill? .
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A. He has a note, ‘‘Need correct itemized bill.””

€. And what did that mean to you?
A. That I had to retype it to equal the amount of
money that was on the

You had to add more dates, fmght@
“Yes.

And you just picked dates out of than air?
Yeus, sir.

rAt this pomt in time, Mrs. Richards, did it dawn
on you that these dates were fictitious?
A. Yes, sir.

O B

Mrs. Richards testified further as to the dura.tion. and extent of
her typing padded bills for Lopez patients for submission to Rabb
and Zeitler {Law Firm B) :

Q. Mrs. Richards, for how long a period of time
were you employed part-time by Law Firm B?
A. A little over one year. '

Q From approzimately May of '71 to June of '72¢
A. Yes, sir.

. Q. Can you estimate for me how many fictitious
bills you typed for Law Firm B?
A. T really can’t tell you exactly,

Q. Would it be more than a hundred?
A. T believe so.

Mrs. Richards from February to June of 1972 worked in the law
firm’s office. She testified about an instance where Zeitler sent two
‘“‘photographers’’, who can now be identified as Manuel Cartegena,
and Librado Apatano, to a hospital to see an accident Vthlm and
about the frantm pace at the law office:

Q. Did you ever overhear a conversation from a
partner of Law Firm B to two of the photographersto -
-~ go to Perth Amboy Hospital?
A. Yes, sir,

Q. Would you describe the circumstances sur-
roufndmg that instruction?
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A. Well, it was really one morning, and a person
from Firm B came in with a newspaper and he said,
““This looks like a good accident case,”” and said to
two people there to take a run over to Perth Amboy
Hospital.

Q. In other words, the instruction was to go over
to the hospital and see the patient?
A. Yes, sir.

Q. You don’t know for what purpose, do JO?A’;9
A, Yes, sir.

Q. It certamly wasn’t to bring the patwnt flowers,
I take if, in any event?
A. No, sir.

Q. Did you make any observations while you were
there concerning the number of new cases that might
have generated over a weekend?

A. Tt was fantastic, ves.

Q. Would you describe that to me?

A. Well, you would arrive on Monday morning.
there would be twenty or thirty new files piled on _the
girl’s desk to have numbered. '

Q. Were you able to determine that these were
cases which were acquired over the weekend?
A. T assume so.

Q. That was an assumption on your part?
A. Yes.

INsTRUCTIONS ON TESTIMONY

" The Commission first subpenaed Mrs. Richards on March 1
1973 to appear at a private heanng ‘She immediately notified | the
firm of Rabb and Zeitler of the service of the subpeena. On the next
day, according to Mrs. Richards, Zeitler and another of the firm’s
attorneys and the business manager, Haus, came to her home and
gave her some instroctions on how to testify before the Commis-

Q. Did any of them wmake any statement which
would have indicaled to you that youwr funclion with
respect to those bills was simply mechonical? '
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A. Yes, sir, they told me I was a machine and that
I typed what T saw Just as a maehine would do.

" Q. Now, did one of the attorneys make any com-
ment to you which put you in any fear or appre-
hension?

*A. Yes, sir, one of them mentioned to me twice
that he’s known as the head of the Spanish Mafia.

Q. I take it that is not a comment that you took
Lightly?
A. No, I got frightened.

@. Now, did any of the individuals who came to
your house that afternoon from Law Firm B give you
any mstructions on how you were to test@fy before the
Commassww?

A" They told me to tell the truth.

Q. And would you explain to me what they meant
or what you understood them to mean by the truth?

‘A, Well, the truth being that there were no—that
you would have no records to disprove that I just
typed from those bills as I saw them and that’s what I
put on the bills and reports.

Q. In other words, am I correct, then, they told
you that since you have no way to disprove whether
the patient had in fact been all those days, all you had
to say was, “‘I typed them up’’?
A, Right.

Q. And that you shouldn’t indicate any knowledge
you might have that those dates were fictitious?

A. Right.

Q. Isthat what théy told you?
A, Yes, sir.

. Jon Mandell, a chiropractor with offices in Metuchen,

testifying with a grant of witness immunity, told how he padded
some bills for’ the firm of Rabb and Zeitler after a conversation
with Zeitler who is referred to as ‘“he’” or ‘“him’’ in the fo]lomng

testimonial excerpts:

Q. Well, in your early comversation with him i
early ’69, did you indicate to him that you treated
accident cases?
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A. Idid

Q. And did you tell him that you would be happy
to treat any clients that he m@ght send?
A, T did

Q. And did he tell you that he could send you a lot
of business?
He did.

Did he tell you that he needed large b@lls.f X
Yes, he did.

Did he tell you why he fneeded large bzlls? :
Yes, he did, Counsel. '

>

What did he say as to why? - '
The bigger the bills, the bigger the settlements
Tha.t s all

p0 pO B

" # % * ®

Q Now, as a resull of this comversation dzd ke
start sending you clients?
‘A, Yes, he did.

Q. And over the course of your relationship with
h@m roughly, apprommately how many cases d@d he
send you?

A. Approximately 400 cases.

Q. Do any perce%tage of those 400 cases mvol@e
the submission by you of bills mcludmg charges for
treatment not rendered? -

A. Yes, sir.

Q. Approximately how many?

A. Approximately sixty-three to sixty-five..
@

A

. Out of 4002
. That 18 correet

Q. All mght Now, were there any occusions when::

. .{.rLa,w Firm B would send you cases and say, ‘“‘F'm.

sending So and So up and I need a backdated. bzllg’”
A, Yes, sir.

Q -And d@d You. supply hzm mth a backda,ted bzll??
A. Yes, sir. o
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Q. And were there occastons when he wndicated to
you that he needed lots of visits reflected on the bill?
A. Yes, sir.

Q. And did you proﬁide him with bills on those .
occasions? I
7 A "Yes, gir, . o g

Q. And that meant you were providing him with
bills including charges for services not rendered; is

that correct?
A, Correct,

. Now, with respect to these sixty-five or so cases

- .that you described, we have already established, have

we not, that those sixty-five cases were all cases . .
which charges for phowny treatment were included? - ..
A, Yes, sir. ‘ .
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A PADDED BILL AND THE STATE

To highlight the adverse impact of bill padding, the investigation
included the tracing of a padded bill in a negligence case and the
key role of that bill in a $2,000 settlement paid by the state throngh
its Unsatisfied Claim and Judgment Fund. The fund is main-
tained to protect persons injured by uninsured motonsts or in
hit-and-run accidents. :

Charles K. Waldron, Special Investigator for the Commission,
was recalled to testify how the heat treatment bill in this case
canght his attention and how the records of the case were traced to
the ultimate settlement of the suit. A summary of the salient
points of Mr. Waldron’s testimony follows: :

* Mr., Waldron extracted a heat treatment bill, rendered by
Dr. Manuel Lopez to Rabb and Zeitler (Law Firm B), from
Dr. Lopez’s file because the hll, totaling $365, listed 35
visits by the patient, Stephen Potash, while the patient card
reflected only two visits. The bill bore the initials, R.R,,
indieating it had been prepared by Mrs. Ruth Richards, the
former part-time employee of Rabb and Zeitler, who padded
Dr. Lopez’s bills on that firm’s instructions.

* Mr. Waldron checked the Superior Court files of the negh-
gence action case of Stephen Potash vs. the State Director
of Motor Vehicles. The records reflected Potash had been
injured in a hit and run accident, so that sunit was brought
by Rabb and Zeitler against the state for coﬂectlon from the
Unsatisfied Claim and Judgment Fund.

* The records also showed that in answer to the State’s

demand for further answers to interrogatories in the case,
Rabb and Zeitler submitted a letter with the 35-visits,
Dr. Lopez bill for $365 for treatment of Mr. Potasgh
as an attachment. After receipt of that bill, the Un-
satisfied Claim and Judgment Fund agreed to a $2,000
settlement of the case.

Lrss THAN TEN VIisITS

Stephen Potash, who is employed as an investigator' for the
Egsex County Welfare Board, was injured in an accident in Plain-
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field in 1969 when his car was struck by a vehicle driven by a
hit-and-run motorist. He was referred to the law firm of Rabb and
Zeitler (Law Firm B) who in turn sent him to Dr. Mannel Lopez
for treatment. Mr. Potash testified as to the number of visits he
made to that doctor’s office and the falseness of the Dr. Tiopez hill
which listed 35 visits:

Q. Al right. Now, how many visils for treatment
did you make to Dr. Lopez?

‘A. Anywhere from five to ten VlSltS It didn’t
exceed ten visits.

Q. It didn’t exceed ten?

A. Right. He examined nus—excuse me. He exam-
ined us twice and then told us fo come back for heat,
heat ftreafments whieh we did, and somewhere six-
seven vigits,

Q. Well, how did it happen that you discontinued
going to Dfr Lopez?

A. I wasn’t uncomfortable any more. I didn’t ha.ve
the pain in my neck. I didn’t have to go for treat-
ment, I didn’t feel, anyway.

Q. So you just discharged yourself? -
A. Right.

Q. Were you aware—at any time did you see a bill
for treatment rendered to yow of Dr. Manuel Lopez?
A. No, I didn’t.

. Do you now understand the exhibit that you see
in front of you to be the bill that Dr. Lopes submitted
w this lawsuit?

A, Yes.

Q. In your lowsuit?
A. Correct.

Q. Is that an accurate reflection of the number of
times that you were in his office?
“A. No, itisn’t.

201



A SKIMPY SHARE OF A SETTLEMENT

Mr. Potash then testified that his suit was settled by the law firm
without prior consultation with him and that he was surprlsed and
chsmayed by the amount he received:

@. Did they ever ask your appmval concerning the
figure at which the case should be settled?
"A. No. I was told the case was settled.

Q. The only thing, if 1 ﬁnderst:md your testimony
correctly, you were told after the fact; is that correct?
A. Right.

Q. All right. Did they tell you the a,mownt in which
the case had been settled? .
'A. Right, $2,000.

Q. At the time they fold you that, what was your
expectation as to the amount of money you were fo
receiwe from the settlement?

A, Two-thirds.

Q. Did you complain when- you were handed a
check by Law Firm B in only the sum of 3600 plus?

A. Yeah. I said ‘““Wow,”” and the manager of the
law firm went on to explain that there are numerous
costs and expenses involved with a case like this, and
I really thought I had no recourse.

IN Lieu OF FORMAL AMENDMENT

The Potash negligence suit, in accord with the procedures of the
State Unsatisfied Claim and Judgment Fund, was assigned for an
mvestigation by an insurance company which furned that task over
to the General Adjustment Burean. That agency submitted to the
Fund a field investigation report which contained files referring
to ‘“‘specials’’ or medical expenses—$365 for Dr. Lopez and $50
for Rahway Hospital, for a total of $415.

As previously noted in Mr. Waldron’s testimony, the interrog-
atories submitted by Rabb and Zeitler to the state in this sumit
were inadequate as to medical expense data, and the state
demanded further answers. In response, Rabb and Zeitler sent a
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letter, with a copy of the Lopez bill for 35 visits for a total charge
of $365 attached, requesting that the bill’s submission by letter be
accepted in. lieu of formal amendment of the inferrogatories., The
request was apparently accepted by the Fund. Salvatore Capozzi,
Manager. of the Fund and an attorney, testified the acceptance of
the request was not unusual in New Jersey: ‘

Q. Let me ask yow this, Mr. Capoezi: Would it
have struck you as umosual that the material con-
~ tatned in the letter of May 15, 1972, and s atta,ch—
. ments were unswornd .
A! No. It’s quite a common practice in this sta,te'
for supplemental material to interrogatories to be
supplied by the attorney with his representation, ask-
ing that they be accepted as if they were under oa.th
g0 that it’s not an unusual practice.

Q. Ididn’t get the last part of your answer. Would
they be accepted as if they were under oath?
A, Yes.

Q. Isthot—

A. Interrogatories, of course, are sworn to by the
party. When supplemental interrogatories are fur-
nished, to properly comply with the rales they should
be also sworn to by the party. However, the attorneys
in this state commonly accept a letter reciting ‘‘This
will supplement interrogatories and you may accept
them as if they were under oath.”

Q. Well, there is nothing in the letter that says you
may accept it as if they were under oath, though, is
there, the letter of May 15th, 19722

A. Well, I take the last senfence o that letter to be
the equivalent of that. “‘If we do not hear from vyou,
we assume that you will aceept these answers in lieu
of a more formal amendment.”” Now, that basically
says the same thing because the amendment

Q. Well, I don’t interpret it to say bastcally the
same thmg I interpret it as rather artful lcmgucage 1o
owozd saying the same thing.

" A. -Perhaps.
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THE BiLL WAS INFLUENTIAL

‘The field investigation report by the General Adjustment Bureaun
recommended to Mr, Capozzi that the Potash case be settled for
$2,500. Mr. Capozzi, after evaluating the report, recommended to
the Board of the Fund a $2,000 settlement. The Board approved
the recommendation, and a check (marked as an exhibit), drawn
on the Department of the Treasury, State of New Jersey, was
issued to effect the seftlement. Mr. Capozzi testified how signifi-
cant the doctor’s medical bill was in the settlement figure and how
that settlement was unwarranted in light of the falsity of the bill;

Q. Now, obviously when you made this settlement
you had no knowledge or warwing that approximately
twenty-eight of these alleged treatments were fmud—
ulent or spurious?

A. We had no such knowledge.

Q. And had you known that, it cerlainly would
have been a primary element in assessing the value of
this case?

A. Very significant element,

). So the fact thot you relied upon a three-
hundred-sizty-five-dollar wmedical bill of Dr. Lopez
based upon thirty-five treatments, in effect, was the
reason why you gave the $2,0002

A. It was a very important factor in the weighing
of the decision to arrive at a settlement, yes.

Q. And had you known the true facts, a two-thou-
sand-dollar check would not have gone out of your
office?

A. I tried to run quickly through my mind an
evaluation based upon what Mr. Potash testified as
to the actual treatment and number of visits and I—
the $2,000 would obviously be a gross overpayment
for that kind of injury.

Q. Yes. If you were talking in the context of two
treatments by the doctor and four or five heat treat-
ments, you're talking about a totally different evalua-
tion on the case; is that not s6?

A, Yes, substantially, yes.
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Q. So that you would agree that a substantial
portion of this two-thousand-dollar check was as of .
today unwarranted?

A. Yes.

Commissioner Farley: That’s all I have.
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WORKMEN’S COMPENSATION
INSURANCE RATES :

The Accounting Staff of the Commission expended considerable
time and effort analyzing the stromcture and processes underlying
the setting of rates charged by insurance companies for Work-
men’s Compensation coverage in New Jersey. The goal was to
determine if there were areas of possible changes and improve-
ments which would tend to minimize rate inereases and get more
of the premium dollar paid to the injured workers. The accounting
staff had the benefit of consultation with a leading expert in the
financial structure and rate making process of insurance companies.

THE RATING BUREAU

The Compensation Rating and Inspection Bureau is the body
which establishes and maintains the premium rates for Work-
men’s Compensation insurance in New Jersey. The Bureau has
an excellent reputation in the rate-making field. However, Julius
P. Cayson, C.P.A., the Commisgion’s Chief Accountant, was re-
called as a witness to describe the Bureau’s operations and
possible ways .of improving them. Mr. Cayson, in response to
questions from Martin &. Holleran, Execntive Director of the Com-
misgion, testified as follows:

Q. Now, Mr. Cayson, are you fomiliar with the
Compensation Rating and Inspection Bureaw of the
State of New Jersey?

Yes, I am.

-

Department of Insurance?
Yes, I am.

And where is it located?
60 Park Place in Newark.

And when was it established, sir?
. It was established on March 27th, 1917, by
statute. ‘

Q. Can you tell us what its function is?
206
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A. By law, New Jersey Statute 34, Sections 15 to
89, its primary purpose, among others, is to estab-
lish and maintain rules, regulations, and premium
rates for workmen’s compensation and employer
Hability insurance and to equitably adjust the same as
far as practicable to the hazards of individual risks.
Thus, basieally its function is rate making for the in-
surance industry; that s, to develop manual rates.

Q. Is the rate-making process in New Jersey n
any way an adversary process?
A. Tt is not.

Q. And of whom or what does the membership of
the Compensation Rating Bureau consist?

"A. The membership consists of every mutfual
association and stock company authorized to write
compensation or liability insurance in the state.
According to New Jersey Statute 34:15-90, if you are
not a member of the Bureau, you will not receive your
authorization- to write workmen’s compensation in-
smrance. ‘ '

Q. You used the term ‘‘mutual association and
stock company.’” Will you define them, please?

A. A mutual association iIs an organization in
which the ownership of assets and control of opera-
tions are vested in policyholders, who have ownership
rights only as long as they continue being policy-
holders; npon the expiration of their policies, they
lose all rights and interest in the company. A stock
company is an ordinary corporation organized for
profit; ownership of assets and control of corpora-
tions are vested in the stockholders.

Q. Can you tell me what the personnel makeup of
the rating bureau is?

A. There is a governing committee which consists
of three representatives from stock companies and
three from mutual companies. The Bureau is headed
by a chairman appointed by the Commissioner of In-
surance who ig the government’s representative on the
Bureau, but he has no vote. Heis a——

Q. The government’s represemtative has no wvote
on the governing board? '
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A. That’s right, sir.

Q. Would you continue, please?
A. There are in all, according to Burean figures,
135 employees in the Rating Bureaun.

(). Before we gel wmto that, could you tell me by
whom the special depuly of the Commissioner of In-
suramce 18 paid?

A. By the State of New Jersey.

). Now, according to Rating Bureaw figures, how
many employees are there in the Rating Bureou?
A, 135,

Q. And how many of these 135 are paid by the
state?
A. Four.

Q). And with the exception of these four, how are
all others pard?

A. They’re paid from quarterly assessments which
are made against the particular ingurance earriers in
the state in proportion to the amount of workmen’s
compensation that they're writing.

Q. You mean they’re paid by members of the
Bureau?
A. That’s right, yes.

¢}. And these are the people to whom they r eport?
A. That is true.

Q. And are the employees of the bureau subject to
the approval and ratification of the Commissioner?

A, Yes, they are. However, there iz one other
provision there that is quite interesting.

Q. And what is that, sir? '

A. If says that no person shall be emp]oyed at an
annual salary in excess of $7,500 without specific
approval of the governing committee.

Q. Meaning the stock compawnies and the muiual
companies and their representatives?

A, Well, T would say the representatives of the
stock companies and the mutnal companies, the
governing commitfee consisting of six people, yes.
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Q. Can you tell ws what the income was for the Rat-
ing Bureau in the last year that it reported and how
this income was generated?

A. The total income was $1,411,228, and $1,370,153
was generated from quarterly assessments and
approximately $41,000 came from miscellaneous
sources.

. And can you tell us what the ewxpendilures
totaled?
A, $1,317,977.

Q. And how much wos expended on salaries?
A. $825,835,

Q. Of your $1,317,977 of that total, how much was
expended in employee relations?
A, $106,771.

@. And what expenses does the line item employee
relations and welfare encompass?

A. Blue Cross-Blue Shield, major medical and
pensions.

. Fringe benefits?
A. Fringe benefits, yes.

Q. Al right. So, then, according to Bureau statis-
tics, of the $1,317,977, $923,607 is allocated to salary
and fringe benefits?

A. That is correct.

Q. And this is paid by the mutual and stock com-
panies, whose rotes are made by this Bureau; is that
right?

A, That is correet, yes.

Q. All right. Now, you mdicated that the Bureau
has been in existence for approximately fifty-siz
years, simce 1917. During that period of time has any
outside agency, either governmental or otherwise,
done a cost study or rate review on the rating prac-
tices or conducted a review of rales of the Rating
Bureau procedures?

A. No, they haven’t.

Q. And is there anywhere within the laws of the
State of New Jersey a requirement that such a study
or review be conducted?
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‘A, Well; New Jersey Statute 17:29A-12 1s con—
sidered a deemer clanse.

Q). And whaot do you mean by that? .

-A. Thatis that all the Commissioners of In suraalce,
and down through the years Commissioners of Bank-
ing and Insurance have deemed that particular
clause as not to be apphca,ble to the New Jersey Com—
pensation and Rating Bureau.

). You mean every commissioner so far ha,s tmdi-
tionally taken the position that this statule is: qfwt
applicable to the Rating Bureou?

A. That’s correot yes.

Q And do the Yy view this stucl y review as: néc-
essary or wnnecessary?

A. Well, they can see some merits in it but they
don’t see the necessity of it at the present.

Q. Well, what reputation does the New J e'rsey
Rating Bureau have among its peers?

A. It has a very excellent reputation; it’s a very
professional organization.

Q. Well, could you tell me, even though it has this
excellent reputation, whether it 18 wecessawy to @mdefr-
take such a study?

A. Well, we feel that without undertakmg such a
study 1t’s impossible to determine whether the cost of
the premium to the employer is either tvo great or
too little, or it is equally impossible to determine
whether the practices and procedures of the Rating
Burean are proper.

Q. Do any other states have lows requiring that
special reviews or studies be conducted at Spec@ﬁc
intervals?

A, Yes.

Q. Can you name a couple?
A. Yes, contiguous states such as New York
Massachusetts and Pennsvlva.ma. :

Q. And are laws such as these befneﬁcml to the
Workmen’s Compensalion system?

A. Ttis the belief of the Commission that it is,rjres'.
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Q And could you gwe us some dlustrations of the
benefits that it might serve?

A. Well, if the examination confirms the 1eputat10n
of the Ratmg Bureau, this should definitely be brought
to the attention of the public. Tf, on the other hand, a
cost study review uncovers material deficiencies in the
rate-making process, immediate steps should be taken
to correct these deficiencies. Such a review would act
as a self-correcting mechanism if rafes are set foo
high or too low. Such a rate review by an outside
agency or department would serve as a counter
balance to the rate-making burean. It would confirm
the aceuracy of in-house practices and procedures and
it would highlight deficiencies. Iither. result, of
‘course, would be beneficial to the publie.

OPEN RATING AS AN ALTERNATIVE 1O RATE MAKING IN
"CONCERT

The question of the use of open rating, ag a Viable alternative
to rate making in concert, was briefly touched on at the public hear-
ing. This method is used in several states, notably, the State of
California, the nation’s largest. Open rafing’s principal appeal
lies in the opportunity for well-run carriers to introduce an ele-
ment of compet1t10n in the W’orkmen s Compensation rate
structure.

- A brief sumimary of the pros and cons of the use of Open Rating
was presented at the public hearings through the testimony of Mr.
Cayson:
- Q. And what other type of rating process besides
_rating in concert are there?
- A. Well, in the State of California they have open -
rating.

Q. And what s open rating?

A. Open ratmg is a file and use system which. would
eliminate the prior approval of the commissioner as a
prerequisite for a rate change. To implement its
decigion to change rates, all that a carrier would have
to do would be give notice of an intended change and
file that notice with the commissioner. Of course, if
such rates are uncomscionable, the commissioner
could, on behalf of the publie, institute proceedings
to block such changes.
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Q. Well, could you tell us what some of the
advantages are of the open rating system?

A. Open rating would make all premium levels
more responsive to the current costs and markets in-
stead of being excessive for some and inadequate for
others as happens with rate making in concert. Rates
would be held down by economics of competition
accompanied by vigorous enforcement of the existing
state and federal antifrust laws. :

INaDEQUACY OF Loss Data SUBMITTED For RATE MAKING
PURPOSES

The absence of outside verification of loss data which is sub-
mitted or ‘‘called in’’ by over 200 members of the Rating Bureau
caused the 8.C.L. to reevaluate it’s approach to an analysis of the
loss data at this central source. Further complicating the problem
was the discovery by the Commission staff that there is no uni-
formity in claim petition evaluation among the major insurance
. carriers which were contacted. —

Some companies utilized very liberal estimates as to their
ultimate loss exposure, whereas others evidenced conservatism in
their assessment of future Hability on claims. The investigation
disclosed that the problem is particularly acute in the area of
evaluations of Occupational Disease (0.D.) cases. A trend toward
the filing of a claim of job-related disabilities falling in the O.D.
category, was Iloted in Hsgex, Hudson, Bergen and Mercer
Counties.

Therefore, the thrust of the S.C.I. inguiry inte a study of actual
losses centered on a review of the overall loss experience reported
in annual reports covering the years 1967 to 1971, inclusive, which
were filed by the Rating Bureaun and the Department of Labor and
Industry.

The public hearing testimony is summarized below:

1. Earned premiums for the years 1967 to 1971 were
$1,236,105,964 (Chart 10 on Page 332).

2. “‘Paid Losses’’ for the same period were $560,901,112 Whereas
Incurred Losses were $736,824,951. (Chart 10.)

3. A comparison of earned preminms and actual loss payouts
applicable to these premiums, in the year received, illustrate the
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cash flow generated by Workmen’s Compensation business:
(Charts 10 and 11 on Pages 332 and 333).

Earned Paid
Yeaqr Premium losses-current
1967 ... 192,000,000 13,000,000
1968 . ... L. 232,000,000 16,000,000
1969 ... .. ... ... 253,000,000 17,000,000
970 ... L. 273,000,000 18,000,000
1971 - ... 284,000,000 19,000,000

4. Loss Reserves inereased 100% from 172 million dollars at
1/1/67 to 347 million in 1971. Despite the fact that the total paid
losses, for which they were set up, followed a fairly predictable
trend and only increased 50% from 1967 to 1971: (Chart 11).

Year Paid Losses
1967 ... % 92 million
1968 ... ..., .. 104 <
1969 ... ... 109 ¢
1970 ... ... .. 122«
1971 ... ... ..., 132

5. Using the average ratio of Loss Reserves to Paid Losses
relating to prior years (Chart 11), an average of 241% was de-
veloped. When this ratio was applied to the 12/31/71 reserve of
$347,000,000, an excess reserve of $182,000,000 resulted.

OccUPATIONAL DisEASE-RESERVES

Investigation into the loss reserve methods employed by five
carriers writing one-third of all Workmen’s Compensation business-
in the State disclosed a wide disparity in the evaluation of these
petitions. Chart 12 on Page 334 illustrates a difference of 19% in
the evaluation of a typical O.D. case which is initially set at 256% ;
whereas the ultimate average settlement, as reported by the De-
partment of Labor and Industry, was 6%.

In fairness to the carriers, it should be noted that they cannot
initially defermine which O.D. cases are authentic and which cases
l‘epresent legalistic ‘‘puffing’’ by the petitioner’s attormey. The
disparity in claim evaluation of O.D. cases is a manifestation of
the insmrance carrier’s reaction fo the inerease in the frend by
certain segments of the bar to apply a ‘‘shot gun’’ approach to
force a settlement from the insurance companies,
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ALLOCATION OF A PERCENTAGE OF INVESTMENT INCOME IN .
RAaTE MAKING

The S.C.L hearings disclosed that the ‘“cash flow’’ generated by
Workmen’s Compensation premiums provided funds-for invest-
ment purposes. (Chart 13 on Page 335) illustrates the percentage
of net investment income allocated to Workmen’s Compensation
business. Percentages ranged from a low of 5% to a high of 55%.
Seven major Workmen Compensation carriers averaged 32% in
investment income which was derived from Workmen’s Compen-
sation (Chart 13). :

The same carriers earned approximately 80% of their fotal in-
come, on all lines of business, from investments whereas 20% was
derived from underwriting. (Chart 14 on Page 336.)

Tt is clear that a significant portion of the investment income is
derived from Workmen’s Compensation premiums. It remains for
the Court to apply a formuls for the allocation of some percentage
of investment income to a reduction in the Compensation rates,

ALLOCATION OF EARNED STANDARD PREMIUM To THE N.]J.
WORKER

Finally, the most tragic aspect of the Workmen’s Compensation
system in the State is the small percentage of premium which
ultimately inures fo the benefit of the worker. Desplte the fact that
over 1.2 billion dollars was credited to premium income by insur-
ance carriers from 1967-1971, only 41% or $502,808,716 ultimately
found its way to the person for whom the system was formed, the
worker. Chart 15 (on Page 337) graphically illustrates the fact that:

1. 499 million dollars was retained by insurance carriers as
operating expenses or returned to employers in the form of divi-
dends or discounts.

2. 58 million dollars was allocated to petifioner’s doctors and
attorneys.

3. 175 million dollars was allocated to the reserve for future
losses and contingencies of a catastrophic nature. While it may be
argued that a portion of these funds are ultimately pald to the
injured worker, thiz argument pales in.view of the statistical
evidence of a 100% increase in Loss Reserves as of 12/31/71
viz. a. viz. 1/1/67, while both Ineurred and Paid Losses merely
increased H0%. Therefore, if we assume that one-half of 175 million
dollars is ultimately paid to the worker, his share of the premium
dollar is inereased by 7%, or to a total of 48%.
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TWO TIFR BILLING .

The. mvestigatmn found evidence in several instances of physi-
clans engaged in a two tier billing system whereby they charged
a normal fee for a patient not engaged in Workmen’s Compenga-
tion or liability litigation but increased their charges in those cases
where an attorney was representing the patients. They attempted
to justify thig increase in fees by citing addifional office expenses,
such as correspondence in a litigated case, and the long wait for
settlement and payment of the doctor bill. Although these facts
might justify a minimal increase in fees to cover expenses, there
was a differential of up to 200% in cases of Dr. Lewis J. Brandwein
between ordinary cases and those involving litigation.

Miss Irene Tomalavage, Office Manager of Dr. Brandwein,
Kenilworth, N.J., from June 1967 to February 1972, was asked
about the billing system used by the doctor. She was shown an
index card from the file of patient Harold Miles containing two
columns of figures. Miss Tomalavage gave her explanation for
the different charges.

Q. And would you tell me what those two columns
of figures represents?

A. Well, the first column is the charge that would
be given to the patient, and the second column of fees
is a column that was—it’s marked here, **Lawyer’s
Column.”” “‘ Attorney’s Column.’’

C Q. Well, for the record, give me a comparison.
How much would the patient charge be for an office
call?

- A. Well, if the patient came in, it depended on what
type of treatment was given, but a usual office eall,
I guess, would be considered around $8, somewhere
in that vieinity.

Q. Ibeg pardon?

A. Somewhere in that vieinity.

Q. And that would be—well, it s, in fact $8 0% .
the card you're holding in your hand?
A. Yes, right.
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Q. And the treatment indicated is physiotherapy
for the eighi-dollar charge; isn’t that correct?
A. Right.

Q. Now, what is the lawyer charge for the same
treatment? N
A. The lawyer charge for the same treatment was '
$15. B

Q. Now, why the difference belween the p(btie'nt .

charge. cmd the lawyer charge? -

A. Okay. At the time that the patient comes in, the -
doctor usually explains to the patient that being tha,t
this is, you know, a legal case and the amount of time

that we have to, you know, wait to get paid and the - .
~amount of paper work involved and correspondence

with insurance compa.nles and attorneys ‘that there -

would be, you know, an increase in fees versus if the

patient came in and paid us, you know, as he went )
along. '

Q. Now, you correct me if wmy u%dersianding is
wrong, but is it fawr to state that basically the nearly -

fifty per cent wncrease wn the charge to the patient as. .
opposed to the charge to the attorney was justified
on the grounds that there would be delay in receiving
payment from the attorney? '

A. T’'m sorry. Oould you——

Q. Yes. The reason gwen to the fpatzent for the
difference in charge, to wit, $8 if he were to pay it and
$15 if it were to be paid by the attorney, is because the
doctor would have to wa@t longer to get his money
from the attorney?

A. And also, you know, the amount of paper work
‘involved in corresponding with attorneys, insurance
companies, because, you know, there’s more paper
work and time involved.

Q. Well, you mean in order to collect payment there
would be more paper work and time involved?
A, Yeah, right.

Q. Can you give me a description of the paper
work?
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A Well, like medical reports would have to be, you
know typed up, and bills typed up and recorded, and
treatments and things of that sort. It’s just keepmg
more 1ecords ‘

Miss Tomalavage testified that the charges Vaned for x-rays as

well as physical therapy:

Q. What was the difference in charges for z-rays?
A. Well, on this particular card here if varies with

the different x-rays.

Q. Would you explain the difference for the record
please? ‘

A, Well, like the cervmai thoracte spines which are
normally 15, there’s a charge of $30, and an x-ray of
the chest, which is normally $10, was $30.

Q. So that an z-ray of the chest was $10 for the
patient but the attorney would be billed $302

A. Right.

3 % * % ®
- Q. You have already given to me factors which you
satd were explained to the patient to explain the
difference between physiotherapy charges to him and
physiotherapy charges to the attorney?

A. Right, so are you saying like different——

. Were the factors the same so far as the dzﬁe'r-
ence in—— -

A. The reason for the increase, are you saying, was
the same as the increase in the therapy, is that what
you’re trying to say, becanse of the amount of paper
work?

Yes,

Yes.

8o the explanation, then, would be the same?
Yes. :

That tﬁe?‘e would be more paper work involved?
Right.

PO PO PO

Commissioner Farley brought a specific bill to the attention of
Miss Tomalavage. She contended the higher fee is due to extra
work by the physician and-the length of time elapsed before re-
ceiving final payment:
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Q). Now, this bill is in two forms, Column 1 is the
patient; is that correct?
A. Correct.

Q. Column 2 is marked ‘‘ Lawyer’’ or *‘ Laowyer’s™?
A. Correct.

Q.' Now, would you read what the total bill for this
patient was? What was the patient billed for?
In patient column are you referring to?
Yes. '
$430.
And what was the lawyer billed for?
The lawyer’s hill was $1,035.

So you would agree if my mathematics is correct
that the lawyer’s bill for the same patient and the
same treaiment was $605 over and above that bill
which went to the patient, correct?

A, Yes.

Q. And you say thal the reason that there is a
hundred fifty percent imcrease for the lawyer’s bill
over and above the patient’s bill is for paper work?

A. Well, there was really a lot taken info con-
sideration, llke, you know, lawyer’s reports, ingurance
reports.

Q. Yes. Would you take a look at the last item on
the lawyer’s bill, and what does that say? .
A. I'm sorry. Would you repeat that?

. Would you take a look at the last item under
the lawyer colummn prior to the total, and what does
that say?

A. “Report fee.”

Q. How much?
A, $25.

. So you were paid for o report fee over amd
above treatments, correct?

A, Correct. But the Increase also included in the
amount of time that we had to wait to get paid.
Sometimes a case wasn’t settled for two or three or.
four years.

o pepe »

* * * * *
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The card soys the patzernt bill was $435, correct?
Right.

And the lawyer’s bill s $1,0352
Right.

Q. The $605 is due to extra work that the physicion
has to render?

A. And the amount of time that we had to wait,
you know, in order to get paid.

O PO PO

Commissioner Farley: Thank you.

Lewis J. Brandwein, Doctor of Osteopathy licenzed to practice
in New Jersey, appeared with counsel, Theodore J. Romankow, and
was sworn. Counsel Diana produced a Blue Shield form which had
been submitted by Brandwein which contains the following
certification.

“1 certify that all statements in Part 2 herein are true and
constitute all the services as sef forth in lines 28 through 32 which
I personally rendered; that the charges shown above represent my
usual charges.”” Mr. Diana asked, ‘**Well, can you tell me now which
are your usual charges, that which youn charge Blue Cross or that
which you charge the attorneys?’’ Brandwein then atiempted to
explain his billing system with testimony as follows:

A. T would like the opportunity of explaining my
system to you at this point, if T may, regarding your
question, direct answer fo your question.

The reason I charged the Blue Cross $8 is because
I know that is all they’re going to pay me. That is
not my usual charge for this accident case. The usual
charge is $15. However, I billed the Blue Cross at $8
because, using their code book, that is all they’re going
to pay me, and so, I bill out $8 so that when I receive
the money from Blue Cross if they pay me anything
less, then I have to look into it and see why they paid
me less. Tf T had billed them the full amount of my
charges, $15 then naturally they’re going to pay me
an amount lesg, and the amount of work that would
entail investigating the reason they paid me less, it’s
of an academic procedure is what the problem is here.

Commissioner Farley: Doctor may I interrupt you
there. :

The Witness: Yes, sir.
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Commissioner Farley: Assuming that a patient
came to you that had no accident case,

The Witness: Yes.

Commissioner Farley: —no Blue Cross, received
heat treatment from you and paid you in cash that
day, how much would you get for the heat treatment?

The Witness : Usually, approximately $8.

Commissioner Farley: Well, isn’t that inconsistent
with the statement vou just gave?

The Witness: No, sir, because the statement——

Commissioner Farley: I thought you said that the
reason that you charged $8 fo Blue Cross is that

~ wasn’t your real fee? '

The Witness: It was not my real fee for accident
liability cases, sir.

Commissioner Farley: So you had two systems, do

- I understand that correctly, one for accident cages
and one for like patients off the street? :

“In reply to Commissioner Farley’s question, Dr. Brandwein
attempted to justify his $15 fee by saying he felt it was a fair and
a reasonable fee for the amount of work entailed. He sometimes
would cut his fee at the request of attorneys when there was a poor
settlement or he would be placed on call for a possible court appear-
ance. There was paper work and filing to be done and also many
of the accident paiients did not keep their appointments.

Dr. Brandwein’s answer obviously did not get to the point of the
question and Chairman MeCarthy asked:

The Chairman: Well, how about physio therapy
treatment for a person who came in off the street?

The Witness: If a person came in off the street and
there was no accident cases, no files to be opened up,
I would charge $8.

The Chairman: And what would you charge the
lawyer if the lawyer sent that person over there?

The Witness: If the lawyer came in and the patient
did not pay and I had to go through the— all the
things I had just mentioned before, reiterated before,
the charge would be $15 and the patient was so
advised,

220



" The Chairman: Supposing it was an accident .case
that a lawyer referred to you but the person still
wanted to pay cash; what would the charge be?

* The Witness: If the patient wanted to pay cash,
then I would instruet the patients that I would accept
that amount of money that he paid me, I would bill
him out, but for each and everything that I had to do
T would expect to be paid. For instance, lawyers sent
me a bill—ask for report, I charge him. If he sends
for an interim report, I’d charge him. If he sent for
a final report, I charge him. If he said, ‘‘Doctor,
cancel ours because you may be on call for court,”’
T say, ‘“Not until I received a check for the amount of
‘time 1 lose.””

Q. Well, Dr. Brandwein, the Blue Cross statement
‘doesn’t say ‘“These are my wsual charges to Blue
Cross,”’ does it? It Says, “These are my usual
chcwgesQ”

A. The reason it says—the reason I put down $8 is
that——

Q. Let me ask yow the qestwn They re fnot your
usual charges, are they?

- A. Tt depends if this is an accident case or lf it’s
not.

Q. In other words, you would explain it this waoy:
that in the letter to Low Firm B of March 19th, 1973
when you said, ‘* The reason wn the reduction from my
usual charges,”” you meant ““my wsual charges for ai-
torneys,”” and when you signed the Blue Cross state-
wment that these were your usual charges, you meant
““ These were my usual charges to Blue Cross;’’ is that
right?

A. That’s right, becanse that’s their fee schedule

Q. So you have usual charges for attorneys and
usual charges for Blue Cross?
A, Well, may I just expand on that?

The Chairman: I think you can answer yes or no,
then if you have a brief explanation
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A, Okay, the answer is yes, because this is what
the Blue Cross fee schedule allows for this. For
instance, if I would send the same bill to Medicaid or
Medicare for the same services and I would bill them,
say, $15, they have allowed me $13.40, I think I’ve
testified to that previously, and that this was an allow-
ance. Different ingurance companies allow different
amounts, Now, it all depends. 1 pull out their fee
schedule and I put down the amount that they allow.
This does not mean that this is my charge for services.
I am just putting down what they will allow me, so
from my hookkeeping sake, so when 1 get paid from
them, I know if they have not paid me what I put
down, then I have to look into it. It’s an academic
nature.

Q. Let me ask you this: What amount did Blue
Cross allow, what was the maximum amount they
allowed for spmal manipulation under anesthesia?

(Whereupon, the witness confers with counsel.)
A. Tdon’t recall.

Q. $50, wasn’t it? What did you charge Law Firm
B? $150, right? '
A, $150.
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USE OF UNLICENSED PERSONNEL IN THE
OPERATION OF X-RAY EQUIPMENT

The investigation uncovered incidents whereby two physicians
with large workmen’s compensation and liability practices used
unlicensed personnel to operate x-ray machines. Dr. Harold
Lippman of Irvington and Dr. Lewis Brandwein of Kenilworth
allowed unlicensed employees to operate these machines even
though they had been notified on two occasions that this conduct
was a violation of New Jersey statute. John J. Russo, Chief of
the Burcau of Radiation Protection, Division of Environmental
Quality, Department of Environmental Protection, was called as
a witness and explained that the operation of x-ray machines by
nnlicensed personnel posed a great threat to the public safety and
welfare and that the physician should be held responsible for such
conduet.

Mr. Russo.stated there had been a law enacted in 1968 which
required licensing of those persons administering x-rays under
penalty of a misdemeanor. As background, a registration program
of known x-ray sources wag instituted previously so that these ma-
chines eould be analyzed and inspected to protect the general public
and the environment from the hazards of unnecessary radiation.,
Mr. Russo testified:

A. So a determination was made as far back as
64 by Dr. Kandle an attempt should be made to
regulate the user as well as the machine, because it
made no sense to repair these machines, put them in
proper working order and then have an untrained or
uninformed individual apply these x-rays on humans.

Certain surveys taken during that period indicated
there were many retakes because of improper train-
1ng, inadequate position by these technicians, A survey
also revealed there were about 3,000 of these people
applying x-rays on humans that had no prior experi-
ence other than on-the-job training. So, on the ingist-
ence of Dr. Kandle, in 1964 the Commission on Radia-
tion Protection was ordered to begin a draft of a law
to provide for control of these individuals with at
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least a minimum of two years’ fraining and experience
before they’d be allowed to apply these x-rays on
humans.

.. Between the period of ’68 and °72 another survey:
was ¢onducted, and for the first time in the history
of this country we were able to determine that as a
result of another survey that there is beginning to
show a decrease in the application of these medical -~ . .
_ X-rays on humans as a result of this legqsla,tlon 50
. the— :

_ Q. You mean they’re not administered as ndis-
- criminately as a result of this legislation? -
A. That is correct, sir. Hven the quality of the
x-rays have shown tremendous improvement. The = =
number of refakes on individuals have been reduced. =

- Mr, Russo explained the dangers of radiation:

A. Tt has been known and still accepted fact based -
- upon the knowledge we have today all radiation is
" injurious to tissume. Tt destroys tissues, and the only
reason medical x-rays are allowed is that the benefits
outweigh the risks, when a phyeician, properly trained; -
indicates that due to pathology a radlograph is
required.

As a result of the registration program, an immediate inspection
of new x-ray equipment ig required by the Bureau of Radiation
Protection and then ingpections every one, two, or three years are
made. By September, 1968 a list of 9,000 medical owners. of x-ray
equipment in New Jersey was in the possession of the Burean, Mr.
Russo testified:

Q. Was one of those medical owners Dr. Leivts J.
Brandwein? :
A. Yes, s11'

Q. A'm:l you had in your files informaiion mdzcatmg
that he owned an x-ray machine?
A. Yes, sir.

Oune of the routines the inspector involves himself with is the
determination of those individuals on the premises actually in-
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volved in x-ray technology. A “‘facility questionnaire’’ is nsed to
determine the number of operators after observatlon and question-
ing of the physician.

There were two circulars sent out to all medical owners of x-ray
equipment informing them of the change in the law requiring
licensed personnel. A copy of the code and act were enclosed with
the actual notification. Mr, Russo believes the law is foo narrow:

Q. I take it the law as it is presently written does
not per se make it a crime for o physician who allows -
unlicensed personnel to use his equipment?

A, The law itself does not address itzelf at all to
the physician, yet the responsibility should be there.

Q. Has your agency recommended the change in
the law to provide for that?

A. As a result of our findings, yes, sir, 1t has, and
it will place the responsibility, if it’s 1ntr0duced and
approved, on the physician to make a determination
that, at least, every operator is qualified under Chap-
ter 291 to operate that machine.

* 8 E * #

Q. Do you know if it’s come yet to the attention of
your agency that this investigation has disclosed that
two doctors, one i Newark and one wn Kenilworth,
both with large liability and compensation practices,
were allowing wunlicensed personmel to use their
equipment? .

A. Well, sir, it came as a shock Monday when one
of your investig gators so notified me, because the
records indicated that in response to the doctor’s
answers to questions, that this occurrence did mot
occur.

Q). Inother words, your records with respect to Dr,
Brandwemn reflected that he was not using unlicensed
personnel?

A. That’s correct, sir.

Robert Dabb, Radiation Physicist, Bureau of Radiation Protee-
tion, testified about his duties as to the inspection of premises
containing x-ray equipment. He explained the procedure used:
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A. AsTenter the office of the doctor, the first things

I dois get a release paper signed which gives me per-

mission to operate the x-ray equipment, and, second,

then I ask the doctor is there anyone beside the doctor

who gives the x-rays, and if his answer should be no,

I write down ‘‘none’’ on my technician questionnaire,
~and 90% of the time I go on my own and inspect the -
doctors’ x-ray equipment. .

Mr. Dabb was shown a copy of a facility questionnaire.

Q. Mr. Dabb, do you recognize that as a copy of a
document from your file?
A. Yes, Ido.

Q. And do you recogwize that as a questionngire
thot you prepared upon the occasion of your visit to
the premises of Dr. Lewis J. Brandwein?

A. Yes, I do. '

Q). And what does that form indicate that Dr.
Brandwein told you concerning his use of unlicensed
radiology technicians?

A. 1t indicated that the doctor is the only one in
the office that administers x-rays to humans.

Q. And what is the date of that report?
A. 10/27/72.

Irene Tomalavage, former office manager of Dr. Brandwein, was
gshown the letter sent by the Department of Health in 1968 to the
9,000 medieal owners of x-ray equipment in New Jersey and the
letter sent by the Department of Environmental Protection to the
owners in 1971. Miss Tomalavage was asked:

Q. First of all, do you remember seeing the letter
of November, 687

A. No, I don’.

Q. How about the letter June of 712

A. No.

Q. Did you cver overhear amy discussion in the
office concerning the necessily lo be licensed as an

. x-ray technician?
Mr. Butler: Up till this time?
Mz, Diana: Up till this time.
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A. Ican’treally recall. I mean, like it’s such a long
time ago I don’t remember if there was a discussion
or there wasn’t,

Q. Would you remember whether you ever had
any conversation with Dr. Brandwein concerning the
law that x-ray techwicians be licensed and cerfified?
Do you recall such a conversation?

A. No, T don’t remember,

Dr. Lewis Brandwein was questioned concerning office procedure
for the operation of x-ray machines. He claimed they were taken
under his direct supervision:

Q. Now,was there a period bf time when unlicensed
a-ray technicians were taken x-rays at your office?
A. Under my direet supervision, yes.

Q. Well, that wasn’t the question 1 asked you. I
D asked whether or not unlicensed techmicians were
- taking z-rays.
A, Yes.

Q. Now, how long did allowing of wnlicensed x-ray
techmicians to take x-rays go on at your offices? When
did the practice stop? Let’s put it that way.

A. I’'m sorry. When did it stop?

@. Yes. _
(Whereupon, the witness confers with counsel.)
A. When I found out I was not allowed to do it.

Q. You mean as a result of the appearance in
ewecutive - session before this Commission of your
medical assistants?

A. Yes.

Q. And who takes z-rays at your offices %ow?
A. T do. .

" Dr. Brandwein said he did not recall speaking to an mspector
from the Department of Radiation in October 1972;

Q. Now, did you ever make o statement to an in-
s;pector from the Bureaw of Radiology that you were
not using unlicensed x-ray techmicians?
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(Wherenpon the witness confers with counsel.)

A. Would you please clarify it? When? What
time?

). On October the 2?’th, 1972.

A. I do not recall.

Q. Do you think it’s poss'able?
A. 1 would—I wounldn’t want to venture a guesza

Q. At any time in 1972 did you ever make a state-
ment to an mspector from the Bureau of Radiology
that you were not using unlicensed techmicions?

A. T do not recall.

Q. Did you ever moke such statemem wn 19717

A. T do not recall. '
Nor did the doctor recall receiving the lefters previously identi-
fied by Miss Tomalavage concerning the need for licensed operators.

Joan Anton, medical assistant of Dr. BrandWein testified as
follows: (It should be noted that the Dr. ¢ 1eferred to 1 her
© testimony is Dr. Brandwein).

Q. AU right. You are not a registered murse?

A. No.

Q. Does Dr.C employ a’ny regﬁstered fn,urses?

A. No.

Q. Al right. You are not a licensed mdwlog@st?
A. No.

Q. Prior fo February 7th did you take z-rays for
Dr. C?
A. Before I was called?

Q). Before you were called to testify, yes.
A. Before, ves.

Q. Al right. Now, who trained you to take fc-mys? Lo
Another employee of Dr. C2 -
A, Yes.

Q. A%d did you imow her to be a lwemed mdwl—
ogist? L o ..
A, No.
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Q. Did you know, in fact, that she was not. a
lwensedmdwlog@st? o S
A, Yes,

Q. Is it not a fact that throughouwt the course of
your employment for Dr. C and prior to February 7,
1973, except for the doctor himself, everyone who. took
a-rays had no license to do so?

A. Yes.

@. That s true, 18 7,t not?
A, Yes

% ¥, CEw & #

Q. Did you understand al the time that you were
taking x-rays that it was i violation of New Jersey
criminal law?

A. No, I did not.

G- Q. You did not know it was a misdemeanor punish-
- able by fine or imprisonment?

No, I did not.
Okay. Dr. C never so advised you?
No,
Who takes the z-rays for Dr, C presently?
He does. .
- He takes them all himself?
Yes.

And how many patients does he z-ray a day?
Afternoon and evening?

Yes.
Maybe about ten, eleven.

Ten or cleven at the most?
At the most. It differs.

O PO S PO PO PO B

Miss Anton was not supervised while taking x-rays which is a
violation of N. J. 8. A. 45:25-138: .

Q. Now, during that period of time when you were
taking w-rays for Dr. C, were you taking them without
medical supervision, that is with no one else in the
room except you and the patient? S

A. Yes.
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Q.

I take it that Dr. C. would have been in the o]ﬁce

but not %ecessamlyQ

A. He was in the office, but he wasn’t in the salmne
TOON. _

Q). Were there occasions when he wasn’t even in
the office? ‘

A. Yes.

Q. And how often would that happen?

A. Well, on—aside from Mondays, Tuesday, and

Thursdays, and Fridays, he was always there except
on Wednesdays. There were times on Wednesdays
when he wasn’t in the office.

Q.

There were times on Wednesday when he

wouldn’t be in the office?

A.

Yes.

Mrs.” Vérdell"Avant' former medical assistant of Dr. Harold
- Lippman, testified as follows coneerning -Dr. Lippman’s use of
unlicensed personnel to operate x-ray eqmpment

Q.

Was there an z-ray wmachine i the doctor’s

office?

A,

Q.
A.

Yes, there was.

And who would adminisier the x-rays? :
Marion, Flora, and they tried to teach me, but

T eouldn’t learn the hang of it.

Q.

Now, is Flora Ware a registered nurse, do you

know?

A.

Q.

PO B PO PO

To my knowledge, I don’t know.

Is Marion Kingsberry?
Not to my knowledge.

And you are not a registered nurse? -
No, I'm not.

Or licensed——
No, I'm not.

. —person to gié;e w-rays?

No, I'm not.

Have you ever actually tried to administer an

x-roy?
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A. Upon—as for learning, yes. When they would
teach me to take the x-ray, it would be an actual person.

Q. I see. Who tried to teach you to admanister
r-rays? :
A. Both Marion and Flora

. I see. And how many x-rays would be takefn 7
an average week, would you say?

A. About four or five, becanse whomsoever had to
have these x-rays and it was during the business hour,
during the office hours, Dr. Lippman would instruet
the patient to come on Wednesday, Wthh he didn’t
have office hours in the morning.

Joseph Corrigan, Special Ageﬁt to the New Jersey State Com-
mission of Investigation, was recalled and testified* as follows
concermng medical assistants Flora Ware and Marion Kingsberry :

Q. All right. Now, on to another subject area con-
cerning Dr. Lippman and his office procedures,

Did his medical assistants testify under a grant of
wmamunity that they administered x-rays without medi-.
cal Supermswﬂ and, without hoving been lﬂuc:eave‘,sedf“2 '

A. Yes, sir, they did.

Q. Did one of them testify that they were pe'rmitted
to continue this practice despile notification from the
State of New Jersey concerning 118 illegality?

A. Yes. :

% As noted on the instance of Agent Corr:gans prekusly presented testimony at the
public hedrings, he was testifying with direct and accurate reference to the private
testimony given by Dr. Lippman’s two medical assistants, Copies of the transcripts

_ of the private testimony were placed on the record of the public hearings so that the
accuracy of Agent Corrigan’s testimony could be verified by anyone wishing to do so.
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FINAL RECOMMENDATIONS
PREAMBLE | '

The New Jersey State Commission of Investigation (8.C.I.)
herewith presents its final recommendations based on the investi-
gation of the Workmen’s Compensation system and some practices
found to be common to that system and the liability or negligence
field. The recommendations have been given final formulation
after lengthy study and deliberation by the Commission and its
staff. The Commission believes they provide a sound legislative
and administrative framework for elimination of abuses and pro-
gress toward an improved system which will adequately and
equitably protect the injured worker and which will assure that
more of the compensation dollar flows expeditiously to that worker:

REVIEW AND SUMMARY

At the close of the public hearings on the Workmen’s Com-
pensation investigation on June 22, 1973, the then Chairman of the
Commission, John ¥. MeCarthy, Jr., read info the record a state-
ment which set forth the Commission’s preliminary recommenda-
tions for halting abuses and improving the system. The Chairman
stated then that a principal reason for making immediate, pre-
liminary recommendations was to provide the Governor’s Work-
men’s Compensation Study Commission with the S.C.I.’°s best
thinking at that time. The Chairman noted additionally in his
statement that the Study Commission was searching for ways of
fundamentally restructuring and re-orienting the Workmen’s Com-
pensation system. The 8.C.I. anticipated tha,t ‘while the Study
Commission would deal with areas beyond the scope of the S.C.I1.’s
investigation, a number of recommendations of the Study Commis—
sion would interrelate with and overlap the recommendations of
the S.C.I.

The above mentioned possibilities became realities with the
issuanee of the Study Commission’s report on October 1, 1973.
In this presentation of the 8.C.1.’s final recommendations, set forth
in detail on subsequent pages of this report, each recommendation
delineates, where appropriate, the interrelationships between the
reports of the S.C.I. and the Study Commission. The reports are
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matually supportive in some instances and complementary in some
others, and may be said to offer a diversity of ideas for action by
the legislative and executive branches of government.

To summarize :

®* The proposals of the S.C.L include enactment of 13
bills and the taking of eight administrative and
executive steps to implement 21 of the S.C.L.’s recom-
mendations.

Of the 21, 10 were given general endorsement by the
Study Commission, two were not evaluated by that
Commission, five are appropriate and needed despite
overlapping recommendations of the Study Commis-
gion, and the balance would be needed in the event that
overlapping recommendations of the Study Commis-
sion are not enacted. The bills proposed for enact-
ment and the proposed administrative-regulatory
promulgations have been drafted by the S.C.1.s legal
staff, and those drafts are included in the details pre-
sented in subsequent pages of this report.

® Two Joint Legislative Resolutions to establish Study
Commissions are proposed for enactment to imple-
ment six 8.C.I. recommendations.

® The texts are recorded of several formal S.C.L com-
munications which have been sent to the appropriate -
governmental units or professional agencies to imple-
ment six S.C.I. recommendations,

The 8.C.I is gratified that the Study Commission mentioned
the S.C.1.%s preliminary report as an important input on which the
Study Commission relied and that that Commiission saw fit to
“generally endorse most of the S.C.L.’s recommendations aimed at
terminating abuses and illegalities and fo note how some of the
Study Commisgion’s recommendations might reach the same desir-
able ends sought by the S.C.1.°s preliminary recommendations.

~ Although the S.C.I. does not have the expertise to indulge in
evaluation type commentary on many of the far-reaching, basic re-
forms proposed by the Study Commission, the S.C.I. does endorse
in general a principal goal of that Commission’s report, namely
the processing of more of Workmen’s Compensation claims by an
informal process. Indeed, the reports of both Commissions seek
ways to expand the scope and use of the informal process and were
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guite identical in recommending an.increase in the quantity and
quality of state- pald doctors who evaluate i 1n3uries at the informal
level. :

It should be noted that basic reform and restructuring of the
Workmen'’s Compensation gystem has been stymied for decades
over issues which have so far defied resolution. The S.C.I. hopes
and trusts the issues may this time be resolved without undue delay.

If, however, basic restructuring and reform is not reached
without prolonged stalemate, the full spectrum of all the S.C.L
recommendations presented in detail in the subsequent pages of
this report provide at least a way of improving promptly the
present Workmen’s Compensatlon framework and curbing itg
abuses.

PRIORITY RECOMMENDATIONS

In arcas where the Study Commission’s recommendations and
those of the S.C.I are basically in accord and where the S.C.L’s
recommendations for halting flourishing abuses have been endorsed .
by the Study Commission, the 8.C.1. respectfully recommends and
requests expeditious legislative and executive action to implement
recommendations. These priority areas are discussed briefly below
and in more detail in the subsequent subsection of this report en-
titled ¢‘Final Recommendatlons in Detail.”’

LEGISLATIVE PRIORITIES

Strong Director

Both the report.of the Study Commission and that of the S.C.I.
have stressed the overriding importance of a strong Director of
the Division of Workmen’s Compensation as a principal key to
the establishment and maintenance of an expeditious, well ad-
ministered and excellence-oriented Workmen’s Compensation sys-
tem. The S.C.1. recommends enactment of a bill to provide speecifi-
cally that the Dlreotor shall possess sufﬁclent powes to ach1eve that
goal. -

Additiohally and impoftantly, the S.C.I. recommended bill pro-:-
vides for the Director to be nominated and confirmed for a seven-
year term as a way of insulating the Workmen’s Compensation
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Division from the impact of political administration changes and
encouraging development of the Division Directorship as a high-
level, career type post. :

The Study Commission and the 8.C.L both recommend that the
Director, under the final determination power of the State Com-
missioner of Labor and Industry, be specifically empowered to
initiate removal proceedings for good cause against the Judges of
Compensation. '

Both the preliminary and final recommendations of the S.C.L
have been formulated with the possibility in mind that a decision
might well be made to retain the present framework whereby the
Workmen’s Compensation Courts are part of the State Workmen’s
Compensation Division. The S.C.I. notes that the Study Commis-
sion’s report recommends such retention as part of its overall
restructuring plan.

If a consensus develops that atterapts to improve the Compensa-
tion Judiciary within the present framework should be given an
opportunity to prove their worth, the 8.0.1. will hold in abeyance
its alternative recommendation for transfer of the Workmen’s
Compensation Courts to the Judicial Branch. The S.C.1L., however,
reasserts its preliminary recommendation statement that transfer
of the courts to the Judicial Branch is a viable and effective method
of establishing higher standards of atmosphere and operation for
those courts. Indeed, the subsequent S.C.I. recommendations for
improving the caliber of those courts through a sereening process
and through higher salaries could lead to an improved Compensa-
tion Judiciary which could be a more valuable addition to the
Judicial Branch in the future.

‘Salaries of Judges

For many thousands of New Jersey residents, their only court-
room experiences ocenr in the Workmen’s Compensation Courts.
Accordingly, the conditions in those courts should enhance the
professionalism and dignity necessary to provide an aura conducive
to excellence in the dispensation of justice. The citizenry of the
state is entitled to no less, and, therefore, wise expenditures of
money to achieve that goal wﬂl in the long run inure to the beneﬁt
of the public.

.The S.C.I. believes a single most important step which should
be taken in this area is.to imerease significantly the salary scales
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for the Judges of Compensation to attract more highly gqualified
individnals to that Bench. If this is done, the salary of the Director
of the Workmen’s Compensation Division, who supervises the
Judges, should also be increased.

Specifically, the S.C.I. urges enactment of a bill to raise those
salaries by tying the salary of the Director to that of a Superior
Court Judge ($37,000) and the salaries of the Judges of Compensa-
tion to those of a County Distriet Judge ($34,000). The bill would,
if enacted, have the flexibility factor of the salaries of the Director
and the Oompensatlon Judges antomatically being adjusted upward
when salaries of the J ud101a1 Branch are mcreased

False Medical Reports

A Dbill should be enacted to make it a misdemeanor for a doetor
to knowingly submit a false medical report intended for use in any
legal or administrative proceeding. This measure is needed as
an additional tool to connter knowingly misleading or fraudulent
bill padding practices as uncovered in the S.C.1.’s investigation.
The Study Commission generally endorsed this recommendation.

Certified, Itemized Bills

- An additional recommendation of the S.C.L. is for enactment
of a bill which would require, under possible penaliy of being a
disorderly person, that doctors render true, accurate and itemized
copies of bills to patients for treatment rendered in instances
where the bills will form the basis of a legal claim. A further
requirement of this bill is that the doctor by hig signature attest
to the actuality and accuracy of treatment rendered, a provision
which would proteet a patient in event of a eriminal prosecution
of & doctor who had treated that patient. The Study Oommlssmn
hae generally endorsed this recomumendation.

Court Orders for Treatment

The enactment of another bhill is recommended to require
petitioners to move to obtain a Workmen’s Compensation Court
order allowing medical treatments not authorized by the respondent
employer or his insurance company. In a companion. step, the S.C.I.
has written the Director of the Workmien’s Compensation Division,
urging him fo issue appropriate directives to insure that the
motions are heard promptly. These recommendations. ha,ve been
endorsed generally by the Study Coemmission.
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Doctors Contmgency Fees

A. bill should be enacted banning outright the practice Whereb}
some law firms pay doctors only a part of their fees if settlements
m court were ‘‘low,’’ thereby effecting a form of contingency fee
system which tends to breed abuses of high fees, overtreatment
and false reports of treatment. The Study Commission oeneraﬂy
endorsed this recommendation. -

Temporary Disability Payments

Enactment of a bill is proposed to impose a 25 per cent penaltv
payment on employers or their ingurance companies who un-
reasonably or negligently delay in initiating payments of temporary
disability benefits to injured workers. The Study Commission has
made a parallel recommendation for penalizing such dilatory
tactics by a 10 per cent penalty p-ayment. The S.C.I believes the
25 per cent level will be more effective in spurring prompt pay-
ments of these benefits which are designed to partially replace'
wages lost due to job connected injuries.

L.R.S. Form 1099 Information

There should be enactment of a bill which would reguire in-
surance carriers doing business in New Jergey to report all re-
mittances of $600 or more to physicians in a calendar year to the
Secretary of State. This 1s the same type of information now
required to be reported on the Federal Internal Revenune Service
Form 1099, The S.C.I. found widespread non compliance with the
issuance of Form 1099 by insurance companies, a failure which
tends to encourage some physicians to divert income through
creation of cash hoards which can be used covertly for improper
purposes. The 8.C.1. also has sent communications to the Congress
of the United Stafes urging enactment of legislation to inerease
monetary penalty for failure to comply with the I.R.S. Form 1099
requirements. The Study Commission generally endorsed the S.C.T.
rec_ommendation in this area. &

Employees Workmen’s Compensation Booklet

It is recommended that a bill be enacted to make it a duty:
for the Director of the Workmen’s Compensation Division to ap-
prove appropriate booklets explaining to employees their oppor-
tunities and rights under the Workmen’s Compensation statute
and requiring employers to provide the booklets to all employees.
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The proposed bill is designed to encourage the approval and use of
one standard booklet but leaves room for more than one such
pubhca.tlon The Study Commission endorsés the goal of this 8.C.1.
recommendation but is of the opinion that some of the Study
Commission’s proposals would take care of the matter. The S.C.L
recommendation, however, should be viewed as an important com-
plementary step to the Study Commission’s recommendations in
this area.

X-Ray Technicians

Testimony at the public hearings found that instances of nse of
unlicensed personnel to admlmster x-rays in some doctors’ offices
posed a threat to personal health in the state. Accordingly, it is
recommended that a bill be enacted to make it a misdemeanor for
doctors fo knowingly or negligently employ an x-ray technician
who does not have a valid ceértificate to engage in the activities of
that type of technician. The Study Commission generally endorsed
the S.C.I. recommendation in this area.

Two-Tier Billing

Recommendation is made for enactment of a bill to ontlaw the
practice of two-tier billing by doctors whereby a differential of
as much as 200 per cent higher is charged for treatments in
Workmen’s Compensation and negligence actions than the doctor’s
normal charges. The S.C.I. believes legislation is in order in
this area because of what appears to be inadequate vigilance and
aggressiveness in the medical profession’s program of self-
policing. The Sindy Commission has generally endorsed this
recommendation.

More and Better Paid State Doctors

The testimony of expert witnesses at the publi¢c hearings
delineated the facts that the state-paid doctors who examine
individuals and evaluate their injuries in the informal process
are much too few in number and underpaid. The result has been
a tendency to bypass the informal process, since hasty, unthorough
examinations and evaluations have given that process the adverse -
reputation of not awarding the injured worker his due. The S.C.I.
recommends enactment of a joint resolution setting up a five-mem-
ber gpecial Commission to study the number and types of doctors
needed by the state to expand fully the effectiveness and scope of
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the informal process and the rates at which those doctors should be
compensated. This recommendation may be viewed as comple-
mentary to the Study Commission’s basic recommendations for
expanding the scope and role of the informal process.

Audits of Insurance Companies and Evaluation of the Ratmg
and Inspection Bureau
Bills should be enacted to require annunal C.P.A. andits of in-
surance companies in lieu of state examinations and rate-making
examinations by C.P.A.’s of the Compensation Rating and In-
spection Bureaun, the insurance rate-setting body, at least once
every two years. The Study Commission, due to time limitations,
~was unable to further study the rate-making process but expressed
its general agreement with the S.C.L. view of the great importance
of this subject. '

Board Membership for the Rating and Inspection Bureau

Enactment of a bill is recommended to permit the Governor
to appoint to the Board of Governors of the Compensation Rating
and Inspection Burean three voting members who are not associ-
ated with the insurance business and who will represent the public
interest on that board.

Rate Making Study

A joint legislative resolution is recommended for enactment
to establish a nine-member study commission, specifically autho-
rized to employ expert actuarial staff, to study in depth the follow-
ing Workmen’s Compensation insurance rate-making areas brought
into question at the S.C.1.’s public hearings—1) The possﬂalhty of
an Open Rating system; 2) The inclusion of investment income in
the rate-making structure, and 3) The possible use of actual paid
losses and costs, properly adjusted for trends and/or legislative
changes in the rate-making process. As previously noted, the
Study Commission shares the 8.C.1.’s concern in the area of the
rate-making process,

ADMINISTRATIVE-REGULATORY CHANGES

Screening of Judicial Nominees
The S.C.L by letter to the Governor has respectfully recom-
-mended. and requested that he, by publicly pronounced policy,
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establish a State Bar Association sereening process, including
sereening by that Association’s County Workmen’s Compensation
Hections, for selections of potential nominees to the Workmen’s
Compensation Bench, The process should be similar to that which
has long been established for potential nominees to be judges of
the regular courts. The. 8.C.IL. notes that carrying out of this
recornmendation would be especially important if the previous
recommendation is enacted for raising the salaries of the Judges
of Compensation. The Study Commission generally endorsed the
8.C.T. recommendation in this area.

N europsychiatric Allegations

It has been recommended to the Director of the Workmen’s
Compensation Divigion, by letter from the S.C.I, that he take
administrative steps in order fo circumseribe instances where
petitioners attorneys may allege nenropsychiatrie injury above and
beyond the basic injury alleged. The S.C.1. heard public testimony
that unwarranted allegations of neuropsychiatric injury were
increasing and were often used as a wedge {o extract a higher
award. The Study Commission generally endorsed this recom-
mendation.

Multiple Allegations

.. A Tetter has been sent to the Director of the ‘Workmen’s Com-
pensatlon Division recommendmg that he issue appropriate
administrative directives requiring petltloners to have evaluating
medical examination reports for each injury alleged where
multiple allegations of injury are made. Testimony at the S.C.I.%s

public heamngs showed the practice of making unwarranted
multlple allegations was on the inerease and that that practice was
often used as a wedge to extract a higher award. The Study Com-
mlssmn generally endorsed the 8.C.I. recommendation in this area.

Attorney Recommended Doctors

A letter has been sent to the Director of the Division of Work-
men’s Compensation recommending and requesting that, by
administrative directive and other appropriate communications; he
require Judges of Compensation to scrutinize closely those cases
where medical treatment payment is requested and the treating
physician was recommended by the petitioner’s lawyer and that
he require the Judges to quash vigorously any patterns showing
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the use of ‘‘house doctors’’ or favored treating physicians by
petitioners’ lawyers. The Study Commission has generally en-
dorsed this recommendation.

Medical Society Standards

The New Jersey Medical Society, by letter from the S.C.L, has
been urged to conduct a study aimed at formulating guidelines and
standards governing the practice of doctors in treating patients in
negligence and compensation cases, The S.C.L’s investigation in-
dicated lack of a sufficient policy of self-policing by the mediecal
profession in this area. Self-policing by professional societies has
been quite effective in the law and public accounting professions.
The Study Commission has generally endorsed this recom-
mendation.

Penalties for Attorney Delays

By letter to the Director of the Workmen’s Compensation
Division, the 8.C.I. has recommended that he review the Division’s
provision’s for penalizing dilatory tactics by petitioners and
respondents attorneys, with emphasis on the proper enforcement
of the penalties. The 8.C.I. agrees with the Study Comumission that
the Director now has considerable powers to penalize but believes
stndy and evaluation of the whole area of penalties and their en-
forcement is in order.
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FINAL RECOMMENDATIONS
' IN DETAIL

I. IMMEDIATE CORRECTIVE MEASURES"
a) Legislative Action

1) '.I'her Need fdr Additional Powers for the Director of
the Division of Workmen’s Compensation

The Testimony:

The most clearly articulated statement of the widely-held
view that the Workmen’s Compensation Division desperately needs
a stronger director came from Matthew Parks of the firm of Tomar,
Parks, Seliger, Simonoff and Adourian, Camden, who testified in
an expert capacity to the urgent need for a stronger director,
. properly empowered to regulate the condunct of personnel and
supervise the overall efficiency of the gystem.

The S.C.I. hearings revealed a clear need for the director to
serve as career official, free of the vagaries of electoral politics,
rather than as an executive appointee whose tenure of office expires
with that of the Governor.

The S.C.I. Recommendation:

The Director of the State Workmen’s Compensation Division,
if the present administrative framework of the Workmen’s- Com-
pensation System is {o continue, should be empowered thoroughly
and specifically by statute and by departmental regulations to
supervige and regulate the performance and conduct of judges and
referees of compensation, with emphasis on the Director’s responsi-
bility to see that high standards are maintained and to fake pre-
ventive and remedial steps toward that end. Included in this power
should be the right to removal for just cause. The Commisgion
notes that the petitioners’ attorneys and the judges of compensa-
tion who testified at these public hearings are unanimous in their
opinion that a strong, active director enforcing regulations and
standards could be a giant step toward remedying ills that beset the
Compensation Court System.
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‘The Background:

Under the current law, N.J.S.A, 34:1A-12 provides: _
- Division of Workmen’s Compensa,tw% officials and em-
ployees im Division; director; powers and duties

The Division of Workmen’s Compensation shall con-
sist of the Commissioner of Labor and Industry who shall
act as chairman, a director who shall be appointed as
hereinafter provided, judges of compensation appointed
by the commissioner, and such referees and other em-
ployees as may, in the judgment of the commissioner, be
necessary. Appointments of such judges of compensation,
referees and other employees shall be made in accordance
with the provisions of Title 11 of the Revised Statutes,
Civil Service.

The Director of the D1v1s10n of Workmen s Com-
pensation shall be a person qualified by ‘training and
experience to direct the work of such division. He shall
be appointed by the Governor, with the advice and con-
sent of the Senate, and shall serve during good behavior
and until the director’s successor is appointed and has
qualified. He shall receive such salary as shall be pro-
vided by law,

The Director of the Division of Workmen s Com:-
pensation shall, subject to the snpervision and direction
of the Commissioner of Labor and Industry:

(a) Be the administrative head of the division;

{b) Prescribe the organization of the division, and
the duties of his subordinates and assistants, except as
may otherwise be provided by law;

(e) Direct and supervise the activities of all mem-
bers of the division;

(d) Make an annual report to the Commissioner of
Labor and Industry of the work of the division, which
report shall be pablished annually for general distribution
at such reasonable charge, not exceeding cost, as the com-
miggioner shall determine;

(e) Perform such other functions of the department
as the commissioner may preseribe.

The Director of the Division of Workmen’s Com-
pensation shall also serve as secretary of such division,
and may perform the dutles of a judge of compensation.
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While section (¢) arguably authorizes the Director to take
such action as is necessary to control activities within the Division,
the recent controversy over the power of either the Commissioner
of Labor and Industry or the Director of Workmen’s Compensa-
tion to remove judges of compensation demonstrates at least the
ambiguity of the statutory powers conferred by N.J.S.A. 34:1A-12.

Additionally, the statute pegs the Director’s term to the
Governor’s term thus tending to pohtlclze rather than profes-
sionalize, the office.

Suggested S.C.I. Proposal:
N.J.S.A. 34:1A-12 should be amended to read as follows:

Division of Workmen’s Compensation; Officials and Em-
ployees in Division; Director; Powers and Duties

The Division of Workmen’s Compensation shall
consist of the Commissioner of Labor and Industry who
shall act as chairman, a director who shall be appointed as
hereinafter provided, judges of eompensation appointed
by the Governor, and such referees and other employees
‘as may, in the judgment of the commissioner, be necessary.
Appointments of such referees and other employees shall
be made in acecordance with the provisions of Title 11 of
the Reviged Statutes, Civil Service.

The Director of the Division of Workmen’s Com-
pensation shall be a person qualified by training and
experience to direct the work of such division. He shall
be appointed by the Governor, with the advice and con-
sent of the Senate, for a ferm of 7 years, and shall serve
during good behavior and until the director’s sueccessor
is appointed and has qualified. He shall receive such salary
as shall be provided by law.

The Director of the Division of Workmen’s Com-
pensation shall, subject to the supervision, direction and
final determination of the Commissioner of Labor and
Industry:

{a) Be the administrative head of the division;

{(b) Preseribe the organization of the division, and
the duties of his subordinates and assistants, except as
may otherwise be provided by law; :
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‘ (¢} Direct and supervise the activities of all mem-
bers of the division, with responsibility to set high
standards of conduct for judges of compensation, referees,
amd other employees of the division;

(d) Take prevemtive and remedial action with re-
gard to unevemplary conduct by judges of compensation,
referees and other employees of the division, including,
but not limited to, the power to remove from. office upon a
showing of just cause w an administrative hearing.

(e) Make an annual report to the Commissioner of
Labor and Industry of the work of the division, which
report shall be published annually for general distribu- -
tion at such reasonable charge, not exeeedmg cost, as the
commissioner shall determine;

(f) Perform such other functions of the depa,rtment
‘as the commissioner may prescribe.

The Director of the Division of Workmen’s Com-
-pensation shall also serve as secretary of such division,
and may perform the duties of a judge of compensation.

:Commentary:

The 8.C.I. proposal makes three principal revisions in the
current law. By providing a 7-year term for the Director of Work-
men’s Compensation, the threat of a shake-up in the Division
every time a new administration takes office is eliminated. While
a new Governor will eventually have the opportunity to nominate
a new man, the length of the term should encounrage retention of a
qualified, career-Director from one administration to the next, The
T-year term also parallels the inifial term of appointment for
Superior Court judges. While the Director would not receive
tenure npon reappointment the S.C.1, believes that reappointment
would greatly encourage his career retention by subsequent
Governors. The addition of a ‘‘good behavior’” clause safeguards
‘ao*amst any possﬂ:)lhty of a proven incompetent contlnmnfr in office
for an extended period of time.

The other two changes deal with the duties of the Director.
Section (¢) is amended to articulate and clarify the Director’s
responsibility to oversee the functioning of the Division serupu-
lously. The new section (d) grants the Director the clear power to
remedy misfeasance and non-feasance in office, spe(nﬁca]ly aunth-
orizing him to remove offenders for cause.
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In the exercise of these powers, as in all hi§ other duties, the
Director rémains subject to the supervision and direction of the
Commissioner of Labor and Indusiry. The 8.C.1I. proposal makes
explicit the fact that the Commissioner of Labor and Industry
makes the final determinaiton in matters involving the exercise of
the Director’s duties. Thus, for example, as long as the work-
men’s compensation judiciary remains within the Division of
Workmen’s Compensation the Commissioner will make the nltimate
decigions regarding their discipline or removal whenever
necessary. :

The 8.C.I. proposal also corrects two inaccuracies in
§ 34:1A-12, noting that the judges of compensation are appointed
by the Governor, rather than the Commissioner of Labor and In-
dustry, thus bringing § 34:1A-12 into conformity with N.J.S.A.
34:15-49, It also deletes reference to judges of compensation with
regard to Title 11, thus bringing § 34:1A-12 into conformity. with
N. J S.A.11:4-4.

To accommodate the new section (d), onr proposal reletters
the current sections (d) and (e) as (e) and (f) respectively.

New Jersey Workmen’s Compensation Study Com-
mission:

The New Jersey Workmen’s Compensation Study Commis-
sion has endorsed the concept of a strong director. (See Report,
pp. 164-155). The S.C.I. proposals implement all positive aspects
of the Study Commission’s Recommendations. Provision is made
to guarantee the director the highest salary in the division in a
separate statute. (See I. Immediate Corrective Measures; a)
Tegislative Aection, 2) A Judicial Wage Commensurate With
Eixcellence).

S.C.I. proposed revisions in the statute make clear that the
ultimate sanction of the Commissioner of Labor & Industry is
necessary before the Dlrector can remove subordinates within the
Division.

~ Although the Study Commission believes its recommendations
implement the S.C.1."s goals (see Report, p. 203), the 8.C.1. believes
that any successful effort to depoliticize the Division of Workmen’s
Compensation must include a provision for the Director to serve
not for the duration of the Governor’s term but rather for a term
of 7 years. This helps to guarantee a competent professional
administrator but still allows removal for cause.
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I. IMmMEDIATE CORRECTIVE MEASURES:
a) Legislative Action
2} A Judicial Wage Commensurate With Excellence

The Testimony:

Both Jacob L. Balk and Judge Stanley Levine urged that the
judges of compensa,tlon be given salaries comparable to those of
other New Jersey judges as a step towards attracting more
qualified and capable persons to the Compensation J udlclary
The current pay scale for judges of compensation (5’1:29 500) neither
compares with the salaries of parallel practitioners in the private
sector nor approaches the salary of other State judges, even at the
domestic relations or county district court level ($34,000).

The S.C.I. Recommendation:

Political considerations and appointments of judges and
referees must be subordinated to competence and integrity. A wage
commensurate with excellence is a practical necessity which mmust
not be overlooked.

The Background:

Under the current law, N.J.S.A. 34:15-49 prov1des
Original jurisdiction of clawms; salaries of director and
Judges

The Division of Workmen’s Compensation shall have
the exelusive original jurisdiction of all claims for work-
men’s compensation benefits under this chapter. The
judges of the Division of Workmen’s Compensation shall
hereinafter be appointed on a bipartisan basis by the
Governor, with the advice and consent of the Senate and
ghall serve during good behavior. The salaries of the
director of the division and the judges of compensation
shall be $27,000.00. Judges of compensation shall not
engage in the practice of law and shall devote full time
to their judicial duties.

The gection was rewritten to its present form in 1969 in a bill
offered by then Assemblyman Parker., Before amendment the bill
set the salaries of the director and the judges of compensatmn on a
par with Judwes of the county district court,

247



The present Legizlature has passed a bill (S. 1215) ralsing
the director’s salary to $32,000 and that of judges of compensation
to $29,500. Additionally, supervising judges would receive a
supplemental $1,500 per annum.

Suggested S.C.I. Proposal:

N.J.S.A. 34:15-49 should be amended to read as follows:
Original jurisdiction of claims; salaries of directors

The Division of Workmen’s Compensation shall
have the exclusive original jurisdiction of all elaims for
workmen’s compensation benefits under this chapter. The
“judges of the Division of Workmen’s Compensation shall
hereinafter be appointed on a bipartisan basis by the
Governor, with the advice and consent of the Senate and
shall serve during good behavior. The salary of the
director of the division shall be the same as that of the
judges of the County Court and the Superior Court. The
salaries of the judges of compensation shall be the same
as.those of the judges of the coumty district courts who
are required to devote their entire time to their judicial
duties. In addition to his salary, a judge of compensation
regularly assigned as a supervising judge of compensation
by the director shall receive additional compensation of
B$1,500.00 per annum during the period of such assigninent.

Judges of compensation shall not engage in the
practice of law and shall devote full time to their judicial
duties.

Commentary:

The S.C.I. proposal remedies the inadequacies in the enrrvent
workmen’s compensation pay-scale. By tying the salaries of the
director and judges to those of other State judges, not only are
the positions upgraded to the level of the general state judiciary,
but the need for any separate future legislation with regard to
these salaries is ehnnnatedmthey will increase as thoge of the
general state judiciary do.

The pay-scales chosen provide the director with a Salary of
$37,000, supervising judges of compensation with a salary of
$35,600, and judges of compensation with a salary of $34,000, This
dlstnbutes the amount of GOmpensatlon . aecmdance W1th the
level of responsibility. : :
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‘New Jersey Workmen’s Compensation Study Com-

mission:

The report of the Study Commission endorses the S.C.L
recommendation in this area. Additionally, the S.C.I. proposal
implements the Study Commission’s recommendation that the

Director be the highest paid employee of the Division. (See
Report, p. 154).

I. IMMEDIATE CORRECTIVE MEASURES:
a) Legislative Action
3) False Medical Report

The Testimony:

Testimony given at the S.C.I. hearings indicated that a
recurrent source of abuse in the workmen’s compensation field is
the ineenfive among the unscrupulous to submit false medical
reports as a means of increasing compensation awards. Judge
Kelly agreed that a statute which made such willing and knowing
falsﬂicatmn of a medical report a criminal act m1ght serve as a
useful deterrent to the practice.

The S.C.1. Recommendation:

A statnte should be enacted making it a misdemeanor for any
physician to fill out or execute a false medical report of the type
that may be used in a Workmen’s Compensation or negligence case
or any other type of legal proceeding.

The Background:

There .is .no current statutory regulation governing the
accuracy of medical reports. Tifle 45, on Professions and QOccupa-
tions, provides a definition of physicians and surgeons (N.J.S.A.
45:9-5.1) which we can rely upon to avoid a definitional problem.
The general structure of misdemeanor sfatutes provides drafting
guidelines.

Suggested S.C.I. Proposal:

Any physician or surgeon, as defined in N.J.S.A.
45:9-5.1, who, with-intent fo mislead, misrepresents or =
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authorizes or approves the mlslepresentahon of, any

‘material fact called for or included in any miedical. leport
which is subsequently submitted to any judicial or admin-
istrative proceeding in this state, or which is used in
negotlatmns seeking the settlement of any such proceed-
ing, is gmlty of a mlsdemeanm

Commentary:

This statute covers knowing and willing falsification of
material facts, whether done personally by the physician or
surgeon or by another with his authorization or approval. It
covers all fields rather than in just the workmen’s compensation
field. If it is desired to limit this recommendation to workmen’s
compensation, the words ‘““any judicial or administrative’” can be
deleted and replaced with ‘“‘syorkmen’s compensation.’”’ The area
of criminal liability is extended to cover “pre-trial’’ or ‘‘pre-hear-
ing’’ negotiations to provide a further safeguard against such
abuses.

. New Jersey Workmen'’s Compensauon Study Com-
_mission:

The report of the Study Cormmssmn endmses the: SCI
recommendation in thisg area.

1. IMMEI_)I_;ATE CORRECTIVE MEASURES
a) Legislative Action
4) Certified, Itemized Bills

The Testimony: :

During the S.C.I. hearings-testimony indicated some dis-
agreements over bills and services between physicians and patients
involved in the workmen’s compensation proecess. As one-example,
a Mr. and Mrs. Elias, patients of doctor Herbert Boehm, testified
that they had been to his office no more than 8 or 2 tlmes while
Boehm’s records listed them for 16 visits.

The S.C.I. Recommendation:

Physmm,ns should be required by law in cases where they
expect to:receive payment for treatment in a compensation award
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or from damages in a negligence case, to provide patients in those
cases with a true, accurate and itemized copy of the bill for treat-
ment rendered, properly certified under penalty of law. Any new
statutory provisions should require the doctor to attest by his
signature on all originals and copies of bills to the actuality and
accuracy of the examinations and treatments rendered and the
amounts charged for them. :

The Background:

Title 45, Chapter 9 of New Jersey Statutes Annotated
governs the praetl__oe of medicine and sur 'gery, with N.J.S.A. 45:9-5.1
deﬁning ““physicians and surgeons.”’ The statutes frequently
impose fines for non-eomphanoe with - the requirements of the
chapter ‘

Suggested S.C.L Proposal
N.J.8.A. 459 -Certified, ztem@zed bills.

Any physician or surgeon who renders tr eatment
which he knows or reasonably should know is or will be
related to or is or will be the basis of a legal claim for

workmen’s compensation or damages in negligence shall =
provide his patient with a true, aceurate and itemized copy
of ‘the bill for treatment rendered Such physician or- =

' surgeon should cert1fy and attest by his signature on all
originals and copies of such bills to the actuality and

“accuracy of the examinations and treatments 1endered'4
and the amounts charged for them. o

Any person who violates any promsmn of this sec-
tion is a disorderly person. -

- Commentary:

By placing this section in title 45, chapter 9, we avoid havmw
to define “‘physician or surgeon.”’ The etatute enacts all the
features of the S.C.I. reoommendatlon ‘and-includes a penalty of
up to 6 months in jail and/or a fine of up to $500 as a disorderly
person under N J.8A. 2A; 169—4 . ,

‘New Jersey’ Workmen’s Compensatlon Study Com-

mlssmn

The report of. the Study C‘omnnsswn endorses the S ClI.
recommendation in this area, o SRR O
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I. IMMEDIATE CORRECTIVE MEASURES
a) Legislative Action -
5) Court Orders for Treatment—Prompt Hearings

The Testimony:

Attorney Matthew Parks testified that when examining
physicians recommend more treatment for hig chients he follows
the proper practice of making a motion in court for temporary
medical treatment. S. Lawrence Torricelli, a former workmen’s
compensation referee, now affiliated with a law firm and seeking to
curb that firm’s most flagrant abuses of the workmen’s compensa-
tion, agreed that in cases where respondent refuses to authorize
more treatment, proper procedure is to seek court anthorization
for treatment. He complained however, that the Workmen’s
Compensation Division is lax in listing snch motions for hearings.

The S.C.I. Recommendation:

The practice of payment for unanthorized medical treatments
as part of settlement, except for emergency treatment of peti-
tioners in Workmen’s Compensation cases, should be ended, with
provision for treatment above and beyond what the respondent
employer or insurance carrier will anthorize to be nndertaken only
on Court Order after formal motion for the additional treatment
is made before a judge of the Compensation Counrt. The body
charged with administration of the Compensation Courts should
take steps to insure the prompt listing of these motions for
hearings. '

The Background:

Paragraph 2 of N.J.8.A. 34:15-15, Medical and hospital
service, provides:

If the employer shall refuse or neglect to comply

with the foregoing provisions of this section the employee

. may secure such treatment and services as may be
' necessary and as may come within the terms of this sec-
tion, and the employer shall be liable to pay therefor;
provided, however, that the employer shall not be liable
for any amount expended by the employee or by any third
person on his behalf for any such physicians’ treatment
and hospital services, unless such employee or any person
on hig behalf shall have requested the employer to furnish
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the same and the émployer shall have refused or neglec- /-
ted so to. do, or unless the injury occurred under such
conditions as make impossible the notification of the em-
ployer, or unless the circumstances are so peculiar as shall
justify, in the opinion of the workmen’s compensation
bureau, the expenditure assumed by the employee'for such
physicians’ treatment and hospital services, apparatus
and appliances.

Suggested S.C.1. Proposal:

Paragraph 2 of N.J.8.A. 34:15-15, Medical and ho.spztal
se'rmce, should be amended to read as follows :

If the employer shall refuse to neglect to complv with
the foregoing provisions of this section the employee may
secure such treatment and services as may be necessary
and as may come within the terms of this section, and the
emplover shall be liable to pay therefor, provided, how-
ever, that the employer shall not be liable for any amount
expanded by the employee, or by any third person on his
behalf for any such physicians’® treatment and hospital
service unless such employee or any person on his behalf
shall have requested the employer to furnish the same and
the employer shall have refused or neglected so to do and
i the case of continuwing treatment wnot just techwically
unauthorized, including, but wnot Limited to physical
therapy, chiropractic, neurological and neuro-psychiatric
treatment, the employee has oblained a court order for the
treatment on formal motion before a judge of compensa-
tion, unless the nature of the injury required such services,
and the employer or his superintendent or foreman, hav-
ing knowledge of such injury shall have neglected to pro-
vide the same, or unless the injury occurred under such
conditions as make impossible the notification of the em-
ployer, or unlesg the cireumstances are so peeuliar as shall

- justify, in the opinion of the workmen’s compensation
burean, the expenditure assumed by the employee for such ‘
physicians’ treatment and hospital services, apparafrrus '
and appliances.

The second part of the 8.C.I. recommendation, that the Work-
men’s Compensation Division list all additional treatment motions
for prompt hearing should be handled by a Rule promnlgated by

253



the Director. A letter from the S.C.I. Chairman should make
such a recommendation to the Director of the Division of Work-
men’s Compensation. The letter reads as follows:*

Dear Mr. Dezseran:

During the course of its investigation into the Work-
men’s Compensation system, the New Jerscy State Com-
misgion of Investigation conducted public hearings at
which the Commissioners took extensive festimony. The
testimony at these hearings told of a disconcerting fre-
quency of petitioners’ attorneys pressing for payment of
unauthorized medical treatments, where no court order
had been obtained for such treatments.

The Commission believes the practice should be
ended; and to that end, the Commission has recommended
amendment of Paragra.ph 2 of N.J.S.A, 34:15-15 to speci-
fically require petitioners to obtain ‘a court order for
treatment not authorized by the respondent.

The Commission also heard testimony that court
orders for unauthorized treatment were not processed as
promptly as they should be. The Commission recom-
mends and requests that you take whatever appropriate
administrative steps which may be needed to insure that
all such motions are processed expeditionsly. Such
measures might include the institution of continuons trials,
the maintenance of separate motion lists, and the pre-
emptory lists of eases in Wluch there is a demnial by, the

earrler
Smcerelv
Chmrman,
N. J. State Commlssmn of
Investigation
Commentary:

. The S.C.I. amendment to N.J.S. A, 34:15-15 retains the basic
structure of 34:15-15 with regard to payment by the employer for
unauthorized employee treatments. It adds to the ‘“‘request-and-
refusal’’ requirement, the requirement for a motion for a court
order in all cases of unauthorized confinming treatment unless
statutory exceptions exempt the employee from the “‘request-and-
refusal”’ reqmrement

* A single ]etter incorporating all recommendattons to the Dzrector w1II be sent and
. is mcluded in this report at p. 318,
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New Jersey Workmcn s Compensatlon Study Com-
mission:

The Report of the Sbudy Commlesmn endorsed the 8.C.L
recommendation in this area. .

I.. IMMEDIATE CORRECTIVE MEASURES
‘a) Leg1slat1ve Action’
6) Doctor’s Contmgency Fees

- The Testimony:

Testimony before the Commission indicated that eertam law
firms paid doctors only part of their fee if settlements were ‘“‘low”’,
thus effecting a form of contingency-fee system. The information
gathered in the hearings suggested that contmgeney fees might
breed such abuses as high fees, overtreatments and false reports
of trea,tments

The S.C.1. Recommendation:. L
It is the opinion of the Commission that the practice of physicians
rendering treatment on a contingency basis, that is to say, waiving
their entire fee if the petitioner receives no award or waiving that
portion of their fee which was not included in the award, tends to
breed abuses and is therefore strongly dlsa,pproved -

The Background

N. J. Court Rules of General Afpplzcatwfn 1. 21_7 (a) deﬁnes
a contingency fee as follows: -

~ As used in this rule the term F‘eontmcvent fee
arrangement’’ means an ag reement for legal services of
an attorney or attorneys, includincr any assoclated or for-
Wardlng counsel, under which compensation, contingent
in whole or in part upon the successful aeeomphshment or
: d1$p051t1011 of the subject matter of the agreement, is to be
in an amount-which elther is fixed or is to be determmed s
-under a formula. ' .

| The AMAs P'rmczples of M edmal Ethws Seotlon 7 Oplmon
15, bars any Fee Contingent On Outcome of Litigation:
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_ . The contracting for, or acceptance of, a contingent
fee by a doctor, WhlGh is based on the outcome of litiga-
tion, whether settled or adjudicated, is unethical. The
lab'orer is worthy of his hire and the physician, having
only his services to sell, has an obligation to place a fair
value .on those services. Ethically thig value should be
based upon the value of the service rendered by the
physician to the patient and not upon the uncertain out-
come of a contingency that does not in any way relate to
the value of the service. Furthermore, the physician’s
obligation to uphold the dignity and honor of his pro-
fession precludes him from entering into an arrangement
of this nature because, if a fee 1s contingent upon the
successful outcome of a claim, there is the ever-present
danger that the physician may become less of a healer
and more of an advocate—a, situation that does not uphold

o the d1tm1ty of the profession of medicine.

Suggested S C.I. Proposal: ’
The following statute should be adopted: N.J.S.A. 45 9_
Contingent fee arrangements prohibited. . _
.a) As used in thig section the term “‘contingent fee
arrangement’’ means an agreement for medical services
of one or more physiciang or surgeons, including any-

_associated or forwarding medical practitioners, under
which compensation in whole or in part is contingent

upon the successful accomplishment or disposition of the e

legal claim to which such medical services are related.

- b) Tn any matter where medical services rendered to
a client form any part of the basis of a legal claim for
damages or workmen’s compensation, a physmla,n or
surgeon shall not contract for, charge, or collect a contm—
O‘ent fee.

Commentatry:

Insertion of this provision in Tltle 45, Cha,pter 9 allows us to
avall ourselves of the statutory deﬁmtlon of ‘‘physician or
surgeon’’ contained in N.J.8.A. 45:9-5.1. The statute adopts the
“contlncrent fee arrangement’’ definition of the N.J. C’ oufrt Rules
Tt proceeds to ban the pra,ctlce outmght '
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Despite the A.M.A. prohibition on the subject the matter
seems appropriate for legislation. If deals not with the internal
functioning of the medical profession but rather with an area of
interaction between the medical profession and society in general.
As an activity with potentially grave social consequences, it is a
matter which the Legislature should affirmatively regulate, not one
which - can be 1eft to the supervision of the profession itgelf.

New Jersey Workmen'’s Compensation Study Com-
mission:

-The Report of the Study Comlmssmn endmses the S C.IL
recommendation in this area.

1. IMMEDIATE CORRECTIVE MEASURES '
a) Legislative Action
7) Penalty for Delay in Paymg Benefits

The Testimony:

Both attorneys who testified as expert workmen’s compensa-
tion practitioners before ‘the 8.C.1., Matthew Parks and Jacob
Balk, noted the practice of foot-dragging by respondents in making
temporary disability payments. As a solution to the problem Balk
recommended Oregon’s approach charging a 25% penalty for un-
reasonable delays.

The S. C 1. Recommendatlon

In order fo insure prompt payment of temporary éhsabihty
to disabled workers, statutory provision should be made for im-
position of Sanctions upon respondent employers or their insurance
carriers who, through indifference or neglect, delay in initiating
disability payments or in continuing those payments. Temporary
disability payments to disabled workers are a partial substitute
for their usual weekly paychecks. Therefore, temporary disability
checks should be given the same. priority by .an employer.as he
would in rendering the normal paychecks. Petitioners should not
have to pry out temporary ‘disability payments from employers
of their ingurance carriers. Abuses in this area must be ended.
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- The Background:

N S.A. 34:15-17 sets the requlrements for notlﬁcatlon of an
employer that a compensable injury has ocenrred :

Uniess the employer shall have actual knowledge of
the occurrence of the injury, or unless the employee, or. .
some-opne on hig behalf, or some of the dependents; or
some one on their behalf, shall give notice thereof to the
. .employer within fourteen days of the oceurrence of the
" injury, then no compengation shall be due until such
notice is given or knowledge obtained. If the mnotice is
- given, or the knowledge obtained within thirty days from
the occurrence of the injury, no want, failare, or in--
accuracy of a notice shall be a bar to obtaining compensa-
tion, unless the employer shall show that he was pre-
judiced by such want, defect or inaceuracy, and then only
to the extent of such prejudice. If the notice is given, or
‘the knowledge obtained within ninety days, and if the
employee, or other beneficiary, shall show that his failure
to give prior notice was due to his mistake, inadvertence,
ignorance of fact or law, or inability, or to the framd,
misrepresentation or deceit of another person, or'to any
other reasonable cause or excuse, then compensation may
- . be allowed, unless, and then extend only that the emplover
‘shall show that he was prejudiced by failure to receive
. such notice. Unless knowledge be obtained, or notice
- given, within. ninety days after the occurence of the in-
jury, no compensation shall be allowed.

The pertinent prowsmn of Oreoon 8 Revised Statutes, ORS
656.262 (8) states:
If the fund or direct respomsibility employer un-
- reasonably delays or unreasonably refuses to pay com-
" pensation, or unreasonable delays acceptance or denial of
g claim, if shall be liable for an additional amount up to 25 °
peroent of the amounts then due plus any attorney fees
: Whloh may be assessed under ORS 656.382. :

_ .'Suggested S.C.I. Proposal: |
. The following should be adopted as N.J.S.A. 34:15-:

+ 'If an employer or employer’s insurance carrier, hav-
ing actual knowledge of the occurrence of the injury, or
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having received notice thereof such that temporary dis-
ability compensation is due under N.J.S.A. 34:15-17,
unreasonably or negligently delays or refuses to pay
temporary digability compensation, or unreasonably or
negligently delays denial of a claim, it shall be liable for
an additional amount up to 25 per cent of the amounts

- then due plus any reasonable legal fees incurred by-the
petitioner as a result of and in relations to snch delays or
refusals. Absent a positive showing to the contrary a
delay of 30 days or more shall be considered unreason-
able and negligent.

Commentary

. This law provides that whenever an employer or hlS insurer
is legally nofified (in compliance with N.J.S.A. 34:15-17), and
delays or refuses payment or delays a denial of liability, for 30
days or longer, they are presumed to be negligent and unreason-
able and liable to a 25% penalty plus any causally related pet1—
tioner’s legal fees.

New Jersey Workmen’s Compensatlon Study - Com-
mission:

" The Report of the Study Commission, while endorsing the
S.C.I1. goal in thig area, believed that ifs proposals selved thié
problem of delays in paying temporary benefits and thus eliminated
the need for the S.C.I. proposal. The S.C.I. believes that the
recommended 10% penalty proposed by the Study Commission for
unreasonable delays in paying temporary disability is inadequate.
In view of the fact that workers subjected to such delays may be
foreed to resort to high interest short-term borrowing or may face
substantial disruptions in their pattern of economic consumption,
the 8.C.I. proposal for a potential penalty of 25% plus any con-
sequent legal fees incurred by the claimant reflects both a more
workable and a more flexible approach to the problem. Precedent
for such proposal is found in the parallel approach taken by the
State of Oregon which has long shared, with New Jersey, a reputa-
tion as one of the Nation’s more progresswe states.
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I. ImMEDIATE CORRECTIVE MEASURES
a) Leg1slat1ve Action | _
8) Employee’s Workmen’s Compensatlon Booklet

The Testimony:

See the Commission’s statement under The 8.C.L: Recom-
mendation immediately following:

The S.C.1I. Recommendation:

It has come to the attention of the Commission that although
signs are required to be posted in all places of employment sefting
out the procedures and benefits in the event of on the job injury,
employees nevertheless remain ignorant of their rights upon
injury and the procedures to be followed to secure these rights.
Therefore, the Commission recommends that upon employment of
a new employee, every employer be required to provide a booklet or
pamphlet to the new employee outlining his rights in the event of
on the job injury and the proper procedure for securing same.

_ The Background:

N.J.S.A. 34:15-9 stipulates that contracts of hiring ma,de or
in operation after July 4, 1911 are presumed to have been made
with reference to the Statutory Article on Workmen’s Compensa,—_
tion absent an express written statement o the eontraly prior to
any accident. '

Suggested S.C.L Proposal:
N.J.8.A. 34:15-8A

‘ When an employer and employee shall by agreement,
whether express or implied, as hereinafter provided,
accept the provisions of this artiele, the employer shall
provide each current and future employee as of January

"1, 1974, with a booklet or pamphlet in English and Spanish,

' a,pproved by the Director of the DlVlSlOD of Workmen’s
Compensation, stating and explaining the employee’ § sub-
stantive r1ghts and the proper procedure for seeurmg '
those rights, in the event of an injury or death ariging ount
of and in the course of his employment. The employer
shall annually notify the Divigion of compliance, in the
manner indicated by the Director.
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Commentary: e S

"This provision ties into the statutory presumption that the
Workmen’s Compensation Article is contained in all contracts. It
gives the- Director of Workmen’s Compensation the: duty to
approve-appropriate booklets (thus encouraglng approval and use
of one standard booklet) and then requn es employers to prowde
them to a11 employees. :

New - Jersey Workmen’s Compensation Study Com-
mission:

The Repmt of the Study Commission, while endorsing the
S.C.L. goal in this area, believes that its proposals for a Worker
. Support Section (WrSS) and a Safety & Evaluation Section (SES)
within the Division alleviate the need for the S.C.1. proposal. The
S.C.L pr oposal however, does not duplicate the work of the Study
Commission in this area. The S.C.I. pamphlet proposal should be
enacted as a concisely articulated, complementary program. The
pamphlet proposal offers a simple concrete method for implement-
ing the Study Commission goals, especially in view of the fact that
the Director may delegafe respomsibility for approving such a
pamphlet to either of these two sections in the event legislation
establishing them is enacted.

I. IMMEDIATE CORRECTIVE MEASURES
~a) Legislative Action

-9) Liability of Physicians for Unlicensed X-ray
Technicians .

The Testimony:

Mr. John J. Russo, Chief of the Bureau of Radiation Protec—
tiom, emphasmed that the operation of X-ray machines by unlicensed
techmclans constituted a grave threat to the public safety and
welfare. Statutory enactment has already made it a misdemeanor
. for anyone unlicensed to operate an X-ray machine. Despite this
testimony given at 8.C.1. public hearings revealed that Dr. Lonis
Brandwein employed unlicensed technicians to opérate such
machines. .
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The S.C.I. Recommehdation:

- . In view of the irreparable medical injury that could result
from the use of unlicensed personnel for the administration of
X-ray -and radiation treatment, information gathered relative
thereto will be turned over to the proper prosecuting autherity,
the State Board of Medical Examiners and the State Medical Asso-
ciation for whatever action they deem jngt and mecessary. We
support the State Environmental Protection position that the X-ray
technician statute should be amended to hold. physmlans legally
responsible for the use of unlicensed technicians.

The Background:

Under the current Article governing the reo'ulatlon and oper-
atlon of X-ray machines by appropriate teohmclans certain un-
lawfuil conduct and violations of the Article are made misdemeanors.
The Provision, N.J.S.A. 45:25-13 provides as follows:

-(a)-It shall be unlawful for any pérson to

e © (1) Sell or frandulently obtain or furnish an
- X-ray techniclan diploma, certificate, or record, or to

“aid or abet in the same;

R (2) Engage in the activities of an X-ray tech-
nician under cover of a diploma, or certificate illegally
or framdulently obtained or signed or issued unlawfully,
or under fraudulent representation or mistake of fact in
material regard;

(3) Engage in the activities of an X-ray- tach-
nician under a false or assumed name; -
(4) Engage in, or hold hlmself out as entltled to
-+~ ‘engdge. in,. the activities of an X-ray techmclan Wlthout
a valid certlﬁoate, :
(6) Otherwise violate any of the prowsmns of
thls act.

(b) Any person who violates any provision of see-
tion_ %S(a)‘_of this act shall be guilty of a misdemeanor.

- Suggested S.C.I. Proposal: “
_ N J.8.A. 45 25—13 should be amended to read as follows.?

:(a) It shall be unlawful for any person fo
(1) Sell or fraudulently obtain or furnish an
X-ray technician diploma, certrficate, or record, or to aid

or abet in the same;
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(2) Engage in the activities of an X-ray tech-
nician under cover of a diploma, or certificate ilegally or
fraudunlently obtained or signed or issuned unlawfully, or
under fraudulent representation or mistake of face in ma-
terial regard; :

(3) Engage in the activities of an X-ray tech-
nician under a false or assumed name;

(4) Engage in, or hold himself out as entitled to

“engage in, the activities of an X-ray technician without a
Va.hd certxﬁcate
' (5) Knowmgl y or negligently employ an X-ray
technictan without a valid certificate to engage in the ac-
tivities of an X-ray techwmician;
(6) Otherwise violate any of the provisions of
" this act. '
. (b) Any person who violates any provision of sec-
 tion (13) (a) of this acf shall be guilty of a misdemeanor.

) Commentary

This amendment incorporates the S.C.L recommendatlon
info the section on conduct prescribed as a misdemeanor. N.J.S.A.
45:25-13 1s oriented toward unlicensed technicians themselves
or those who help them procure frandulent licenses, and not toward
the hiring physicians. Thus, if a separate statute directed spe-
cifically toward physicians is desired, the following proposal may
be offered as N.J.S.A. 45:25-14:

. Any person who knowmgly or negligently employs an

' X—ray technician without a valid certificate to engage in
the activities of an X-ray technician. qball De. guilty of a
mlsdemeanm

New Jersey Workmen s Compensation Study Com-
mission: '

The Report of the Study Commlssmn endmses the S.C.I.
recommendatlon in this area. _
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I IMMEDIATE CORRECTIVE MEASURES
a) Legislative Action
10) Two-Tier Billing
The Testimony:

S.C.I1. mves‘mgatms came across several instances- where
doctors engaged in a two-tier billing practice whereby they charged
a normal fee for a patient not 00nnected with litigation in compen-
satlon or negligence cases but increased their charges in those
cases where they were to be paid by the lawyers handling them. In
one instance a normal fee of eight dollars for physical therapy
treatment became fifteen dollars in a compensation cage. Reasons
advanced in support of such double billing was the incerease in ex-
penses on a litigated case and the long wait for settlement of the
case and payment of the doctor bill. While such factors could
perhaps justify a minimal increase in fees charged for treatment
connected with litigation, the Commission found it ineredible that
such factors could reqguire such an enormous differential (ranging
to 2009 ) between ordinary cases and those involving litigation.

The S.C.I. Recommendation:

In light of testimony on two-tier billing practices (a differen-
tial of as much as 200 per cent) by some physicians in Compensa-
tion and negligence cases, statutory provision should be made to
bar the practice. Two-tier billing consists of charging a normal
fee for a patient not involved in a litigated accident case but charg-
ing much higher fees where the physician is to be paid by a Com-
pensation Court award or by a law firm in a negligence action.

The Background:

At present there are no statutory controls on medical fees
in litigated cases. However, the N.J. Court Rules secfion which
deﬁnes the percentage rates attorneys may charge in contingency
cases can provide the framework for one approach to determining
the minimal increased costs a physician confronts when he dis-
penses services or treatment in a case involving litigation. It is
important to provide for this because although two-tier billing of
200% obviously indicates flagrant over-charging, there may be some
justification for a small surcharge on medical services rendered in
W/C cases, covering additional clerical costs, Permitting such a
small surcharge might have the added advantage of blunting any
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constitutional challenge to legislation or regulations banning ex-
cessive two-tier hilling for medical services related fo legal proceed-
ings. The medical profession could probably establish some
minimal additional cost for rendering services related to legal
proceedings ; thus they could challenge any requirement of uniform
charges as a taking of property without due process. Such a chal-
lenge would be similar to the one against the recent New Jersey
Supreme Court ruling on attorney’s continoency fees. In the
alternative, uniform rates might simply result in increased ‘‘nox-
mal”’ cha,rges thus passing these small additiona) clerical costs in
W /C cases onto the general public. .

Suggested S.C.I. Proposal:
The following statute should be adopted:

In any matter where medical services rendered to a
client form any part of the basis of a legal claim for
damages or workmen’s compensation, a physician shall
not contract for, charge, or collect a fee in excess of the
following limits:

1) the physician’s standard fee for the same medmal
services which do not form any part of the basis of a
legal eclaim for damages or workmen’s compensation;
plus

2) the standard or established ineremental costs, elerical

or otherwise, inecurred in rendering medical services

which form any part of the basis or a legal claim for
~ damages or workmen’s compensation.

Commentary:

There are essentially two approaches to a statute placing
restrictions on the amount a physician may charge for the inereased
clerical and other expenses entailed in treatment related to litigated
cases. One limits charges in such cases to the standard fee plus the
additional standard established cost in such cases. The other limits
fees in litigation related cases to the standard fee plus the estab-
lished addltlonal costs, but places a sliding percentage ceiling on
how much such addltlonal costs shall be presumed to total. In 80
domg it follows the format of the Court Rule controlling attorney
fees in negligence cases. The problems inherent in estimating
‘‘reasonable’ percentages by which to measure such additional
elerical costs mitigates against this approach. The S.C.1 lacks the
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resources for the necessary analysis of the matter and establishing
a legislative study commission for such a limited ‘purpose is-im-
practical. The simpler proposal, above, places the burdén on the
physician to establish any additional costs he may claim while at
the same time leaving the door open for the appropriate body
(perhaps the New Jersey } 1\Iechcal Society) to formulate. standard
ouldellnes in the ﬁeld S

New Jersey Workmen’s. Compensatmn Study Com-
mission:

The Report of the Study Commission endorses the SCI
recommendation in this area.

I. IMMEDIATE CORRECTIVE MEAS_URES'
~a) Legislative Action
11) ILR.S. Forms 1099

The Testimony:

The S.C.I. public hearings on the Workmen’s Compensation
System in New Jersey revealed that to an extensive degree insur-
ance companies writing compensation insurance in the State are
failing to provide LR.S. Form 1099 with regard to payments of
$600 or more made to petitioners’ doctors. The magnitude of the
problem was ountlined by 8.C.J. Chief Accountant Julius Cayson
who reported that approximately half of the insurance companies
writing compensation insurance in New Jersey do mot provide
Form 1099 (which is similar to the commonly used W-2 Form) to
petitioners doetors. This stands in sharp contrast to the record
of 100% compliance by the same companies with regard to their
own doctors. This practice continues despite the fact that William
H: Rogers, Chief of the Administrative Provisions Branch of the
LR.S., has explessed the LR.S. position that such forms must be
pr0v1ded

Such non—eomphance poses two related problems, Doctors,
for whom Form 1099 is not provided, are encouraged to allow such
income to go unreported. As a result substantlal tax revenues are
being lost to the federal government.

With regard to the effect of non- comphance on petmoners
* doctors, the S.C.1. investigation disclosed that three of the five
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petitioners’ doctors whose records were examined had diverted
income from Workmen’s Compensation to cash hoards. Among
ingurance ‘company doctors only one of four had made such a
diversion. = :

- Despite this tendency, S.C.I. research indicated that fully
$800,000, half the amount paid out to petitioners doctors by such
insurance companies, went unreported on Form 1099. The non-
complying companies do business on a national basis, and Cayson.
estimated that this means that a minimum of $16 million nationally
goes unreported to the federal government on Form 1099.

Thég_ 8.C.I. Recommendation:

All insurance companies should immediately start to issue
federal tax return form 1099 for payments to petitioners’ doetors
who have received more than $600 each from a company during
a calendar year. The Internal Revenue Service by letter has con-
firmed this Commission’s position that L.R.S. regulations require
the issuance of these forms by the compames to both petltloners
and respondents doctors. - : :

The Background'

The Internal Revenne Code section npon which the Form 1099
requirement is based provides as follows:

(a) Payments of $600 or more.—All persons en-
gaged in a trade or business and making payment in the
course of such trade or business to another person, of rent, =~
salaries, wages, premiums, annuities, compensations, re-
munerations, emolaments, or other fixed or determinable
gaing, profits, and income . . . of $600 or more in any tax- -
“able year, or, in the case of such payments made by the
United States, the officers or employees of the United
States having information as to such payments and re-

. guired to make returns in regard thereto by the regula-
tions hereinafter provided for, shall render a true and
acourate return to the Secretary or his delegate, under -
such regulations and in such form and manner and to such .
-extent as may be preseribed by the Secretary or his . .
_delegate setting forth the amount of such gains, profits
and income and the name and address of the reclplent of -
such payment. - Pl
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(d) Recipient to furnish name and address.—When - -
-~ necessary to make effective the provisions of this section, -
the name and address of the recipient of income shall be
furnished upon demand of the person paying the income.

. In explaining the application of this section with regard to
insurance carriers paying fees in excess of $600 to physicians in
workmen’s compensation cases, William Rogers, Chief of the
LR.S. Administrative Provisions Branch, referred to the Income
Tax Regulations which supplement a.nd clarify  the Internal
Revenue Code. His letter read in part:

Section 1.6041(d)(2) of the Income Tax Regulations
provides that fees for professional services pald to at-
torneys, physmlans, and members of other professions are

- required to be reported in returns of information if paid = =~

" by persons engaged in a trade or business and paid in the
course of such trade or business. The insurance carrlers'

. come within this category.

Section 1.6041-1(f) of the Regulations states that the'
amount is deemed paid for purposes of the above require-
ment when it is credited or set apart to a person mthout
substantial limitation or restriction ..

Accordingly, insurance carriers wnting Workmen’s
Compensation are required to furnish Form 1099 when
payments of $600 or more are made to a physician.

At the pr esent time New J ersey does not require workmen’s
compensation msrurance carriers to report such payments to the
State.

Degpite this, insurance companies receive little statumtory
incentive to comply. with the regulations, since the IL.R.S. may
impose a fire of only $1 for each violation. LR.C. @6652(}0),
Reg. § 301.6652-1.

Suggested S.C.I. Proposal:

There is a two-pronged approach which the S.C.L takes with
regard to such widespréad mon-compliance with Form 1099 re-
guirements. Since the reqnirement currently contains no particular
penalty for failure fo comply, an amendment imposing a specific
monetary penalty for failure to file Form 1099 provides the neces-
sary incentive to comply. In this regard the S.C.I. should notify
the members of the New Jersey Congressional Delegation, as: well
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as the Chairmen of the appropriate House and Senate Committees,
of the widespread failure to comply on the part of insmrance
carriers. Federal legislation could come in the form of a simple
amendment to § 6041 :

.-(e) Failure to comply with the requirements of this
section shall result in a fine of not more than $1,000 for
each.violation and/or imprisonment for not more than six
months, :

A letter, communicating this recommendation to the members
of the New Jersey Congressional Delegation, the Chairman of the
House Ways and Means Committee (Rep Wllbur Mills) and the
Senate Finance Committee reads as follows:

Dear Chairman:

In the course of its recent investigation into the New
Jersey Workmen’s Compensation the New Jersey State
Commission of Investigation discovered that to an ex-
tensive degree insurance companies writing compensation
insurance in New Jersey fail to provide 1.R.S. Form 1099
with regard to payments of $600 or more made to peti-
tioners’ doetors. The magnitude of the problem was out-
lined by the State Commission of Investigation’s Chief
Accountant, Julius Cayson, who reported that approxi-
mately half of the insurance companies writing compensa-
tion insurance in New Jersey do not provide Form 1099
1o petitioners’ doctors. This stands in sharp contrast to
the record of 100% compliance by the same companies with
regard to their own doctors. This practice continues
- despite the fact that Williazn H. Rogers, Chief of the
~Administrative Provision Branch of the I.R.S., has ex- .
pressed the LR.S. position that such forms . must be
provided.

Such non-compliance poses two related problems
Doctors, for whom Form 1099 is not provided, are en-
couraged to allow such income fo go unreported. As a
result substantial tax revenues are being lost to the federal
government,

With regard to the effect of non-compliance on
_petltloners doctors, the Commission’s investigation dis-
closed that three of the five petltloners doctors whose
records were examined had diverted income from Work-
men’s Compensation into cash hoards. -AAmong insurance
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R company doctors only one of four had made- such a
i diversion. coon

Despite this tendency, the Commission’s research'
indicated that fully $800,000, half the amount paid to
petitioners doctors by such insurance companies, went un-
reported on Form 1099. The non-complying companies
do business on a national bagis, and Commission analysis
indicates that as a result on a national basis, a minimum

~ of 316 million goes unreported to the federal government
) 011 Form 1099.

At the present tlme the State Comlmssmn of: In—
vestigation believes that the I.R.S. cannot coerce compli--
ance with these regulations because of inadequate statu-
tory penalties in view of the faect that I.R.C. § 6652(b)
provides a penalty of only one dollar for each violation.
To remedy this inadeqnacy the State Commission of In-
vestigation respectfully recommends the following amend—
ment to the Internal’ Revenue Code ¢ 6041 : '

(¢} Failure to comply with the requir ement of this
~ section shall result in a fine of not more than $1,000 for
each violation, and/or imprisonment for not more than
six months. _
- -Singerely,

Chairman,
‘N. J. State Oommlssmn of
- Investigation '

- The other approach cures the problem at the State level, by
requiring insurance carriers to report such payments to the See-
retary of State as a condition of doing business within the State
Such legislation reads:

Every insurance company authorized to fransact
businesg in this State, and which is not authorized to do
life ingurance, health insmrance, or annuities business as
defined in Title 17B shall cause to be filed with the Sec-
retary of State, on or before June 30 of each year the
names and addresses of, together with the amount paid or
credited fo, all physmmns residing within this State, to
whom the insurarnce company, in the course of its busmess
pald or credited an amount of $600 or more in the preced-
ing calendar year.
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Commentary:

The suggested ploposals assure the correction of the Form
1099 abuse uncovered by the S.C.L. investigation. Federal legisla-
tion, imposing a fine on non-complying companies, would solve the
problem directly by providing an incentive to file through a
monetary penalty for non-compliance. Because of the obstacles
inherent in any attempt to foster and achieve passage of a Con-
. gressional bill, the alternate course of remedial state legislation
offers the most feasible, if not the optimum, solution to the problem.
The proposed state legislation simply requires the filing of Form
1099 information as a condition of doing business and thus provides
a cross-check on whether or not such companies have complied
with the Federal Form 1099 requnirement.

New Jersey Workmen’s Compensation Study Com-

mission:

The Report of the Study Commission endorses the S C.IL
recommendation in this area.

I. IMMEDIATE CORRECTIVE MEASURES o
a) Legislative Action

12) Annual C.P.A. Audits of Insurance Companies and
Evaluation of the Compensation Rating and Inspec-
tion Bureau :

The S.C.I. Recommendation:

On a regular basis, at least once every two years, the business
affairs, methods of operation and rate making procedures and
practices of the Compensation Rating and Inspection Bureau of
the State Department of Insurance should be reviewed by an
independent firm of C.P.A.s. The Commission recommends that
the State Commissioner of Insurance approve and prequalify the
C.P.A. firms and that the cost of such services should be borne by
the insurance industry through assessments by the Rating Burean.

It is also recommended that the State Commissioner of Insur-
ance should explore the feasibility of eliminating state insurance ex-
aminations in selected cases and substituting annual examinations
of insurance companies by C.P.A. firms. The thrust of the annual,
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state sanctioned C.P.A. audits should be directed toward.in-depth
reviews of the companies loss data and the possibility of over-
resemng procedures as outlined in the Commission’s public hear-
ing on Workmen’s Compensation Systems. This recommendation
should be considered as a supplement to the generally aecepted
auditing procedures as outlined by the Ameucan Institute of
CPAS

Commentary

- This recommendation requires two statutes for 1ts imple-
mentation, one for annual audits of insurance companies, and one
for evaluation of the Compensation Rating and Inspection Bureau.

Suggested S.C.I. Proposals:
1. On annnal andits of insurance companies :

Every insurance company authorized to transact
" business in this State, and which is not authorized to do
life insurance, health insurance or annuities business as
defined in Title 1713, shall cause to be made a comprehen-
sive annual andit of a scope satisfactory to the Commis-
sioner of Insurance by independent anditors approved and
pre-qualified by him.. Certified copies of the report of the
findings of such independent auditors, along with any
recommendations, shall be filed forthwith by them with the
Commissioner of Insurance and shall be available to State
officials and at his diseretion fo the general public. The
‘deadline for filing such reports shall be June 30 for audits
of the prevmus calendar year and December 31 for audlts
of the previous fiscal year.

2. On the Compensation Rating and Inspection Burea‘u:

As often as he deems necessary, but at least once
every two years, the Commissioner of Insurance shall
cause to be made a comprehensive andit and evaluation of -
the business affairs, methods of operation and rate mak-
ing practices and procedures of the Compensation Rating.
and Inspection Bureaun by an independent firm of C.P.As
approved and pre-gualified by him and having no connee-
tion with any mmsurance company authorized to transact
‘business in this State. Certified copies of the report of the

- findings of such independent firm or agency, along with
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- any recommendations shall be filed forthwith by them
with the Commissioner of Insurance and shall be available
to State Officials and to the general public.

New Jersey Workmen’s Compensauon Study Com-
mission:

The Report of the Study Commission noted with regret its
_ inability, due to time limitations, to examine the Rate Ma,klng
Process. The Study Commission expressed its general Agreement
with the 8.C.1. view of the great importance of the subject.

I. IMMEDIATE CORRECTIVE MEASURES
-a) Legislative Action

13) Public Members for the Governmg Board of the
Compensation Rating and Inspection Bureau

The Testimony:

S.C.I1. Chief Accountant Julius Cayson testified as to the role
of the Compensation Rating and Inspection Burean and outlined
its current shortcomings. The Bureau, which has- it office in
Newark, is the body which maintains the premium rates for Work-
men’s Compensation in New Jersey. While the Bureau has a
generally high reputation in the rate making field, it determines
premium rates without an adversary procedure. lts membership is
composed of the mutual associations and stock companies which
write compensation or liability insurance in New Jersey, The
publie is represented on the Bureau’s Governing Board through
a special deputy of the Commissioner of Banking and Insurance.
Such. speecial depaty serves as ex-officio chairman of the Bureaun
but has no vote on the Governing Board.

The IS.C.I. Recommendation:

It is the opinion of the Commission that the representation
base in the rate making structure should be broadened; therefore
the Commission recommends that three persons having no con-
nection with the Insnrance Indnstry such as a member of the At-
torney (reneral’s Office, a representative from the Department of
Consumer Affairs and a representative of the accounting profes-
sion be placed upon the Governing Board of the Compensation
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Rating and Inspection Burean to serve without compensation to
represent and protect the rights of the general publie, . .

The Background

- At the present time the relevant statutc»ly organization of
the Compensation Rating and Inspectlon Burean, as outlined in
the public hearings by Juling Cayson, is oontamed in N.J.S.A.
34:15-90: L

Insurance-companies, members of bureau

No mutual association or stock company shall be
authorized to write compensation or liability insurance in
the State unless it is a member of the compensation ratmg
and inspection bureau.” =

Each member of the bureau writing such insurance
shall be represented by one represgentative and shall be
entitled to one vote in the administration of bureau affairs.

The bureau shall adopt such rules and regulations
for its procedure and provide such income as may be neces-

- gary for its maintenance and operation.

The Commissioner of Banking and Insurance shall

appoint a special deputy to be ex-officio chairman of the

© burean. Such deputy shall serve with the burean solely as
a representative of the Commissioner of Banking and In- .
surance and of the Department of Banking and Insurance

and shall hold no other office with the bureamn nor shall he

. recelve any compensation from the bureau. In the absence
of the chairman or his inability to serve, the Commis-
sioner of Banking and Insurance shall des1gnate a.nother :

~ person to serve in his stead. i

All officers, members of committees and emp_loy‘eesi_.
of the burean shall be subject to the approval and ratifica- -
tion of the Commissioner of Banking and Insurance.

Suggested S.C.I. Proposal:
N.J.8.A. 34: :15-90 should be amended to read as follows '

_ No mutunal association or stock company sha]l bej ‘
authorized to write compensation or liability insurance.in - -
. . the State unless it is a member of the compensa,tmn ratmg L
.- and mspectlon burean. - - T
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Bach member of the bureau writing such insurance
shall be represented by one representative and shall be
entitled to one vote in the administration of burean affairs.

The Governor shall appoint one member of the Divi-
sion of Consumer Affairs, one member of the Office. of the
Attorney General, and one certified public accountant
resident of this state to serve with the bureaw as repre-
sentatives of the general public. Each as such shall be
entitled Lo one vole in the administration of bureau affairs,

- and. shall serve on the Governing Board of the bureaw but
shall receive no compensation from the bureau.

The bureau shall adopt such rules and regulations
for.its procedure and provide such income as may be neces-
sary for its maintenance and operation.

The Commissioner of Banking and Insurance shall -
appoint a special deputy fo be ex-officio chairman of the
burean. Such deputy shall serve with the bureau solely
as a representative of the Commissioner of Banking and
Insnrance and of the Department of Banking and Insur-
ance and shall hold no other office with the bureau nor
shall he receive any compensation from the bureau. In the
absence of the chairman or his inability to serve, the Com-
missioner of Banking and Insurance shall designate
another person to serve in his stead. .

All officers, members of committees and employees

. -of the bureau shall be subject to the approval and ratifica-
" tion of the Commissioner of Banking and Insurance.

- Commentary:

This amendment provides for the appointment by the Gov-
ernor of three voting representatives of the general public as
members of the Compensation Rating and Inspection Bureau. It
also guarantees them seats on the Governing Board of the Bureau.
Thus, the amendment seeks to remedy the shortcomings which
result from the Bureau’s lack of an adversalv procedure as part
of its rate making Process.

New Jersey Workmen s Compensauon Study Com-

mission:

The Report of the Study Commission. noted with regret its
111ab111ty, due to time limitations, to examine the Rate Making
Process.” The Study Commission expressed its oeneral agreement
with the 8.C.I. view of the great importance of the subject.
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I. IMMEDIATE CORRECTIVE MEASURES
b) Administrative Action
1) Multiple Allegations

The Testimony:

One of the most flagrant abuses brought to llght during the
S.C.1. hearings was the use of multiple allegations in claim peti-
tions, unsupported by either facts or the eventual award. Both
Judges Levine and Kelly recognized this and Judge Levine urged
requiring physicians’ reports relative to all allegations.

Additionally, S.C.I. Chief Accountant Cayson explained that
the practice of unsubstantiated multiple allegations leads to higher
insurance rates in workmen’s compensation by foreing insurance
companies to set higher reserves.

The S.C.IL. Recommegdation:

Prior to allegation of multiple disabilities above and beyond
the alleged principal disability, attorneys for petitioners in Work-
men’s Compensation cases should be required by administrative
court ruling to have examining physicians’ reports relative to each
and every multiple disability alleged.

The Background:

At present, the Director of the Division of Workmen’s Com-
pensation could promulgate the appropriate rule. In the S.C.L
recommendation on transferring the compensation courts to the
Administrative Office of the Courts, the proper remedy might be
a Court Rule in place of, or in addition fo, a Division rule.

Suggested S.C.I. Proposal:

A formal Employee’s Claim Pefition for Compensatlon when
filed with the Division of Workmen’s Compensation shall be ae-
companied by supporting examining reports from qualified phy-
sicians or surgeons with respect to each injury alleged. '

A letter from the Commigsion should make such a recom-
mendation to the Director of the Workmen’s ‘Compensation
Division. The letter reads as follows:*

* A single letter, incorporating all recommendations to the Dlrector, will be sent and
is included in this report at p. 318.
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Dear ‘Mr. Dezseran:

During the course of its investigation into the Work-
men’s Compensation system, the New Jersey State Com-
mission of Investigation conducted public hearings at
which the Commissioners took extensive testimony. The
" testimony showed a growing and abusive practice on the
part of petitioners attorneys to resort to the use of
multiple allegations in claim petitions, said allegations
unsupported by either facts or the eventual award. The
testimony also showed that this multiple allegation tech-
nique was being used as a wedge to attempt to attain a
higher award and that the cost of the additional medical
examinafions involved was a factor in driving up the cost
of workmen’s compensation insurance coverage. The Sfate
Commission of Investigation naturally abhors the use of
boilerplate petitions in this manner,

To end this abuse of the system, the Commission
recommends and requests that you promulgate an adminis-
" trative directive to quash this practice. The Commission
believes that the following rule, or one similar to it, might
solve this problem:

A formal Employee’s Claim Petition for Compensa-
tion, when filed with the Division of Workmen’s Com-
pensation shall be accompanied by supporting examining
reports from gualified physicians or surgeons with respect
to each injury alleged, which shall also state the name
and address of the person, if any, who referred the pefi-
tioner to the physician, With the approval of a judge of
compensation, such claim petitions may be amended up to
30 days after filing.

Sincerely,

Chairman,
N. J. State Commission of
Investigation

Commentary:

This proposal, together with the 8.C.1. proposed statute

making false medical reports a misdemeanor, should provide a
solution to the problem of unsubstantiated multiple allegations.
Attorneys will not be able to submit these claims without medical
reports and doctors filing false reports to support multiple allega—

tions will be subject to eriminal prosecution. .
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Additionally, this requirement will assist in policing un-
warranted attorney referrals of clients for medical treatment. It
also prevents the setflement of a formal claim without having the
relevant medical reports available.

New Jersey Workmen’s Compensatlon Study Com-
mission:

The Report of the Study Commission endorsed the S.C.L
recommendation in this area. Since the multiple allegation abuse
is flonrishing, it is urgent that it be ended immediately by ad-
ministrative directive regardless of the outcome of the move
toward basic reform of the Workmen’s Compensation system.

However, the thorough structural overhaul of the system
proposed by the Study Commission may eventually solve this
problem by inecreasing the number and quality of state doctors
and expanding their role. If state doctors efficiently evaluafe
claimants’ injuries and if countervailing festimony is required to
challenge the determinations of the state doctors, it may be that
the problem, immediately cured by the S.C.I. proposal, would be
solved by the Study Commission proposal, if that proposal is
enacted and proves to be effective. In the interim, implementation
of the 8.C.1. proposal provides immediate relief.

I. IMMEDIATE CORRECTIVE MEASURES
b) Administrative Action:
2) Limitations on Neuro-Psychiatric Examinations

The Testlmony

Attorneys Balk and Parks indicated that they did not refer
clients for a neuropsychiatric examination except on the recom-
mendation of the initial examining doctor, nnless the injury is to
the head or involves an amputation. Judges Levine and Kelly also
testified that they believed allegations of neuropsychlatrlc injuries
were often nnwarranted.

~ The S.C.1. Recommendation:

An administrative court I'uhng should be promulgated
delineating obvious injuries (i.e, injury to the head or amputation
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of a major member) where petitioners’ attorney may refer clients
for neuropsychiatric examination by the doctor examining and
evaluating the basic disability alleged. In all other instances, the
proposed ruling should bar petitioners’ attorneys from referring
clients for neuropsychiatric examination above and beyond the
basic disability alleged and permit neuropsychiatric examination
in those instances only on the recommendation of the doctor
examining and evaluating the basic alleged disability.

The Background:

The Division of Workmen’s Oompensa,tlon promuloa,tes the
rules governing such aspects of the workmen’s compensation
practice. :

Suggested S.C.I. Proposal:

No attorney, nor any other person at the instance of any
attorney, shall refer a client in a Workmen’s Compensation claim
to any physician for a neuropsychiatric examination, except on the
recommendation of the physician evaluating the basic disability,
unless the injury on which the claim is based involves the head or
an amputation.

A Tleiter from the Commission should make such a recom-
mendation to the Director of the Workmen’s Compensatmn
Division. The letfer reads as follows:*

Dear Mr. Dezseran:

Dauring the course of its investigation into the Work-
men’s Compensation system, the New Jersey State Com-
mission of Investigation conducted public hearings at
which the Commissioners took extensive testimony. That
testimony showed a growing and abusive practice on the
part of petitioners’ attorneys to refer clients for neuro-
psychiatric examination so that a neuropsychiatric allega-
tion could be made above and beyond the basic injury
alleged. The testimony also showed that the mneuro-
psychiatric allegation was often used as a wedge to
attempt to atfain a higher award and that the cost of
additional neuropsychiatric examinations was a factor
in driving up the cost of Workmen g compensatlon n-
gurance coverage.

“*A single letter incorporating all recommendatlons to the Director will be sent and
is included in this report at p. 318, .
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To end. this abusive - practice, the Commission
recommends and requests that you promulgate an appro-
priate administrative directive and indicate that the
Division will subject such neuropsychiatric allegations
to careful serutiny. The Commission believes that the
following rule, or a similar one, might solve the problem:

No attorney, nor any other person at the instance
of any attorney, shall refer a client in a Workmen’s
Compengation claim to any physician for a neuro-
psychiatric examination except on the recommendation
of the physician evaluating the basic disability, unless
the injury on which the claim is based involves the head
or an amputation. The report of such examining
physician shall indicate what portion, if any, of any
disability is nenrological, and what portion, if any, is

psychiatrie.
Sincerely,
Chairman,
N. J. State Commission
of Investigation
Commentary:

, This rule limits the nse and resort to neuropsyehiatric exam-
inations withont a physician’s recommendations except in the cases
noted above. Our other recommendations require medical reports
in support of each injury alleged in a compensation claim. They
also impose eriminal liability on physicians for willful material
misstatements in those reports. This recommendation goes a step
further, reaching the initiating phase of such examinations. It
places a responsibility on the attorney to act only upon professional
recommendation except in obvious cases.

- New Jersey Workmen’s Compensation Study Com-

mission: '

The Report of the Study Commission endorsed the S.C.L
recommendation in this area. Sinece the neuropsychiatric allega-
tion abuse is flourishing, it is urgent that it be ended immediately
by administrative directive regardless of the outcome of the move
toward basic reform of the Workmen’s Compengation system.

However, the thorough structural overhaml of the system
proposed by the Study Commisgion may eventually solve this
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problem area by increasing the number and guality of state doctors
and expanding their role. If the state doctors efficiently evaluate
claimants injuries and if countervailing testimony is required to,
challenge those determinations of the state doctors, it may be that
the problem, immediately cured by the 8.C.I. proposal, will be’
solved by the Study Commission proposal, if that proposal is
enacted and proves to be effective. In the interim, 1mp1ementat10n
of the 8.C.I. proposal provides immediate relief.

I, IMMEDIATE CORRECTIVE MEASURES

¢) Executive Action:

1) Advance Bar Association Evaluations of Guberna-
torial Nominations to the Workmen’s Compensa-

tion Bench. ‘ o
The Testimony: :
The 8.C.I. took testimony from 4 expert witnesses in the
course of its workmen’s compensation hearings. In addition to
Mr. Parks, they were Myr. Jacob L. Balk, senior partner in the
firm of Balk, Jacobs, Goldberg, Mandell and Selighson in Newark,
Judge Stanley Levine, Supervising Judge of the Workmen’s Com-
pensation Courts in Elizabeth, and Judge Roger W. Kelly, then
Supervising Judge of the Workmen’s Compensation Courts in
Newark. All four strongly advocated a procedure for screening
candidates prior to nomination and confirmation. They indicated
the absence of such a procedure fostered the frequent selection of
mnoutstanding judges of compensation; Judge Kelly went even
further, indicating his belief that political considerations dominate
the selection of such judges.

The S.C.1. Recommendation:

It is recommended that the Governor, prior to appointments
of judges of the Workmen’s Compensation Court, notify the State
Bar Association of his intenf to make the appointments. The
recommendations of that Assoclation relative to the prospective
appointees, while not binding, should be heavily considered in the
interest of obtaining high quahty and competence in the Work
men’s Compensation judiciary.
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The Background:

‘ At present, Gubernatorial nominations for courts within the
framework of the state court system are submitted to the New
Jersey State Bar Association for referral to the appropriate local
county bar association which evaluates them as either qualified or
wngqualified. This policy has become executive custom but does not
now extend to nominations for the workmen’s compensation
judiciary.

Suggested S.C.I. Proposal:

This area seems 1ll-suited for legislation, since it would re-
quire subjecting an entire area of executive policy to the restrie-
tions of statutory controls. Appropriate action could be taken in
the form of an official letter from the Chairman of the Commission,
to the Governor noting the 8.C.1.’s findings and requesting a
formal announcement by the Governor that henceforth the custom
of submitting judicial appointments to the Bar Association for
sereening in advance of their nomination will be extended to the
workmen’s compensation judiciary. The letter, which should be
“Tor Public Release’’, reads as follows:

Dear Governor Byrne:

During the course of itz investigation of New
Jersey’s Workmen's Compensation system, the New
Jersey State Commission of Investigation conduected
public hearings and took testimony from expert witnesses.
These witnesses, both judges of compensation and active
practitioners in the field, all indicated a belief that .
a process for sereening potential nominees for the work-
men’s compensation bench would greatly improve the
quality of the Workmen’s: Compensation Judiciary.
Agccordingly, the State Commission of Investigation
respectfully recommends and requests that you announce
and institute as a matter of executive policy, a procedure
for submitting the names of potential nominees to the
New Jersey State Bar Association for referral to the
Judiciary and Workmen’s Compensation Committees of
‘the appropriate local county bar association for evalua-
tion prior to their actmal nomination as judges of com-
pensation. The State Commisgsion of Investigation
believes that such a policy would serve the public interest
through assisting both the executive in nominating, and
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the New Jersey State Senate in confirming, qualified
- judges of compensation.

Sincerely yours;,

Chairman,
N. J. State Commission
of Investigation

Commentary:

_ This recommendation can be carried ounf qulckly and eﬁi—
clently by executive order, avoiding the perils inherent in seeking
to gain passage of new legislation. By aweutmg the inanguration
of a new governor we assure that the enstom will be of at Jeast
4 years standing before any change of administrations occurs, and
thns help to g'uarantee its continued practlce from one admin-
1strat10n to the next.

New Jersey Workmen’s Compensation Study Com-
mission:

The report of the Study Commission specifically endorses the
8.C.I recommendation in this area.

H. ProroseED LEGISLATIVE STUDY COMMISSIONS
1) More & Better-Paid State Doctors

The Testimony:

Attorney Parks testified in the public hearings that one of the
. barriers to more widespread use of the informal process for work-
men’s compensation claims was that the pay scale for state-paid
doctors fell so far below the market level as to impede the recruit-
ment of competent examining physicians for the informal process.

* The S.C.I. Recommendation:

The State Department of Labor and Industry should consider
increasing the number of state paid doctors used in the informal
process and taking steps to increase the examining and evaluation
expertise of those doctors as ways of encouraging petitioners’
attorneys to make more use of the informal process.
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- The Background

A brief glance at the statistics supplied by the Director of the .
Divigion of Workmen’s Compensation, Mr. George Dezseran, in-
dicates that both the number of examining doctors ~emp10yed by the
state for such purposes, and the level of compensation they receive,
are woefully inadequate. Only four full-time doctors are
authorized, at a salary of $16,000 per annum. Five part-time
doctors receive $63 per diem. In some instances per diem doctors
examine as many as 40 claimants in the course of a day of informal
hearings. The resulting compensation average of $1.50 per exam-
‘ination guarantees either incompetent or inadequate examinations.
‘The problem is compounded by the complete absence of specialists
“among the examining physicians. '

Suggested S.C.I. Proposal:

The following Joint Legislative Resolution, authorizing the
necessary study of the problem, should be enacted:

Whereas, the informal hearing process of the
Division of Workmen’s Compensation is designed for
settling workmen’s compensation claims at the lowest
possible cost to the claimants involved;

Whereas, the efficient functioning and optimum
utilization of the informal hearing process is in the public
interest;

Whereas, the full time and per diem services of
competent physicians, both specialists and general practi-
tioners are essential to foster and enable the efficient func-
tioning and optimum utilization of the informal hearing
process; '

‘Whereas, the number of physicians anthorized on a
full time and per diem basis is clearly inadequate {o permit
the efficient functioning and optimum utlllza,tlon of the
informal hearing process;

‘Whereas, the levels of eompensation authorized for
guch physicians fall so far below the fair market wage as
to preclude the attraction of the competent physicians
necessary to the efficient functioning and optimum utiliza-
tion of the informal hearing process;

‘Whereas, the complete absence of specialists among
the state doectors available in the informal hearings dis-
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courages the efficient functioning and optimum utilization . :
of the process;

Be it resolved by the Senate and General Assembly
of New Jersey that a Special Five-Member Commission,
two members to be appointed by the Governor, one by the
President of the Senate, one by the Speaker of the General
Assembly, and one by the Director of the Division of
Workmen’s Compensation is hereby established and
aunthorized to determine the number and types of full-time

- physicians required to enable the efficient funetioning
and optimum untilization of the informal hearing process
of the Division of Workmen’s Compensation. The Com-
mission is also authorized to determine the number and
types of per diem physicians required, as well as the levels
of compensation necessary fo insure recrmitment of the
competent full-time and per diem physicians of all types in

. the required number.

- The Commission shall appoint an executive secre-
tary and such other staff as is necessary to complete its
gtndy and shall report on its findings to the Legislature
within six months of the date of the enactment of this
Resolution.

A sum of $50,000 is hereby appropriated to this
Commission fo meet ifs necessary expenses.

- New Jersey Workmen’s Compensation Study Com-
- missiofn:

The Report of the Study Commission shares the S.C.I. goal
in this area but believes its recommendations eliminate the need
for S.C.I. action in this area. The S.C.I. proposal offers a legisla-
tive vehicle to achieve the parallel goals of the Study Commission
and the S.C.I. in this area, because the study will facilitate the
enactment of appropriate legislation with regard to meeting the
realistic needs of the Division of Workmen’s Compensation in this
field. . :



II. PrOPOSED LEGISLATIVE STUDY COMMISSIONS

2) The Rate Making Process: Open Rating; The Rating
Base; Loss Data; and Over-Reserve Reforms

Study of Open Rating

The S.C.1. Recommendation:

The Commission does not pags upon the merits of Open'
Rating, however, the Governor’s Study Commission on Work-
men’s Compensat;ion should explore and consider the feasibility of
open rating in New Jersey for Workmen’s Compensation
insurance.

Investment Income in the Rating Base

The Testimony:

S.C.IL hearings disclosed that among those insurance carriers
examined (four stock companies and three mutual companies),
four-fifths of their gross income from investments and only one-
fifth of their gross income from underwriting. Ior both years
surveyed (1971 and 1972) these proportions obtained. Degpite this
fact, investment income is not considered in the rate making
process. ' '

The S.C.I. Recommendation:

The Governor’s Study Commission on Workmen’s Com-
pensation should explore and consider the feasibility of imple-
menting the anticipated decision of the New Jersey Supreme
‘Court on application of investment income to rate making in the
‘automobile liability field to the Workmen’s Compensation field. "

The Background:

On July 11, 1973 the New Jersey Supreme Court, in In re
Application of I%s Rating Board, 63 N.J. 413 (1973), affirmed a
decision by the Commissioner of {Banking and Insarance) requir-
ing the inclusion of income from investments in the rate making
process in the automobile insurance industry. The Court allowed
an after-federal-income-tax profit on premiums of 3.5%, from
which snm ‘‘after-tax income (other than capital gains) from
investment(s).”” Id. at 417, This is expected to reduce the 3.5%
figure to about 2%.
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N.J.8.A, 34:15-89, states the powers of the Burean of Com-
pensation Rating and ]'_nspectlon The statute describes the duties
of The Bureau of Conipensation Rating and Inspection - 1n
pertment part: ‘

It shall establish and maintain rules, regulations and
premium rates for workmen’s compensatlon and em-
ployer’s Hability insurance and equitably adjust the same,
as far as practicable, to the hazard of individual risks, by
inspection by the bureau.

- Study of Actual Losses & Costs as Prime Rating
' Ingredient

The Testimony: ,
Testimony at 8.C.I. Public Hearings revealed the followmg

No in depth cost studies of the rate making process
for Workmen’s Compengation in New Jersey have been
" made in more than half a century.

Regular state insurance company examinations do
not cure this defect since the audits are basically liquidity
reviews (i.e. verification of cash, stocks, bonds, mortgages,
ete.) and a review of the loss reserves of the company
results only in recommendations for increases in reserves.

Cost studies and reviews are conducted in New York,
Massachusetts and Pennsylvania. The Compensation
Bureau in New Jersey must rely on unverified data of
more than 200 insurance carriers, only 15 of which are
based in New Jersey.

The S.C.I. Recommendation:

The Governor’s Study Commission on Workmen’s Compensa-
tion should study the basic assumptions of the rate making process
to determine their validity and fo determine whether actual losses
over a specific period of time and actual costs for the same period
should not be the prime ingredient in the rate making process.

Study of Possible Over-Reserve Reforms

The Testimony:
Testimony at 8.C.1. Public Hearings indicated that the pro-
cedure of valuing cases for loss reserve purposes failed {o account
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for the fact that the valne of workmen’s compensation recoveries
by injured workers (i.e. actual loss experience) ran dramatically.
behind the value placed on complaints for loss reserve purposes.,
The estimated overstatement of workmen’s compensation incurred
losses by all insurance carriers for the period 1967-1971 could
exceed $182 million.

The S.C.1. Recommendation:

The State Commissioner of Insurance should undertake to
re-evaluate the statutory mandates that require insurance com-
panies to over-reserve for the catastrophic losses and the like.
Additionally, the Commissioner should determine whether actual
loss experience over a specified period of years, combined with an
actuarially sound modification of the rate structure might not give
reserves for liquidity purposes, a greater credibility.

Suggested S.C.I. Proposal:

The following Joint Legislative Resolution should be
enacted:

‘Whereas, no thorough study of the rate making
process in Workmen’s Compensation has yet been under-
taken in New Jersey;

‘Whereas, the Report of the New Jergey Workmen’s
Compensation Study Commission recognized the im-
portance of such a study;

Whereas, the New Jersey State Commission of
Investigation recommends a study of the feagibility of
open rating for Workmen’s Compensation insurance in
New Jersey;

Whereas, the New Jersey State Commission of In-
vestigation recommends a study of the feasibility of
implementing the New Jersey Supreme Court’s decision in
In re Application of Imsuramce Rating Board on the .

" application of investment income to rate making in the
field of Workmen’s Compensation insurance;

Whereas, the New Jersey State Commission of In-
vestigation recommends a study of the basic assumptions
of the Workmen’s Compensation rate making process,
particnlarly with regard to over-reserves for catastrophic
losses, actual losses and aetual costs as ingredients in the

rate making process;
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Be it resolved by the Senate and General Assembly
of New Jersey that a Special Nine-Member Commission

~ ‘be established, three members to be appointed by the

Governor, two by the President of the Senate, two by the

Speaker of the General Assembly, and two ex-officio
members, the Commissioner of Insurance or his designee,

“and a member selected by the Governing Board of the

Compensation Rating and Inspection Burea.

The Commission shall conduct a thorough study of
the rate making process in workmen’s compensation in-
surance in New Jersey and shall report on its findings to
and recommendations to the Legislature within six months
of the enactment of this Joint Legislative Resolution.

The Commission shall be authorized to employ an
executive secretary, two actuaries, and such staff as ghall
be necessary to conduet this study; the Commission ghall
be authorized to expend as needed the sum of money

‘necessary to conduct this study.

Commentary:

In view of the fact that the New Jersey Workmen’s Com-
pensation Study Commission lacked the time to study the rate
- making process in workmen’s compensation insurance, this legisla-
tive study commission offers the most feasible means by which to

undertake a thorough examination of the rate making process.

111

AREAS FOR ADMINISTRATIVE ATTENTION
1) Study of Penalties for Attorney Delays
The S.C.1. Recommendation:

The body charged with administration of the Workmen’s
Compensation Court system should study the advisability of a
system of penalties fo be assessed against both petitioners and
respondent attorneys for any dilafory tactics in the handling of
cases, said penalties to be integrated into the awarding of counsel

fees and costs where practical.
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The Background

The Rules of the Division of Workmen’s Compensation, IL
The Formal Process, contain three provisions penalizing attorneys
for dilatory tactics. The first governs failure to appear at, pre-
pare for or report on scheduled pre-trial conferences. It allows
the hearing judge to adjust the allocation of costs accordingly:

. When a party or his attorney fails to appear at
a pre-trial conference or to participate therein or to pre- .
pare therefor the Referee or Judge of Compensation con-
ducting the pre-trial conference shall make proper note
thereof in the case file. The Judge of Compensation
assigned to hear the case, in his diseretion, may make such
order with respect to the imposition of costs and counsel
fees and with respect to the continuned proseention of the
cause, as is just and proper.

With regard to respondents dilatory manuevers in pretrial
conferences, any time a respondent negligently fails to produce a
needed medlea.l report at pre-trial, and thereby blocks moving the
case, the respondent incurs hablllty not less than 80% of the
counsel fees of a successful claimant:

Any case set down for pre-trial on more than one
occasion, if not moved becanse of failure of respondent
to have a report of medical examination, shall be placed on. .
the trial list, and in the event an award is made, not less
than 80% of the counsel fee allowed to petitioner’s
attorney shall be assessed against the respondent. This
Rule shall not apply in any case in which the failure fo
have said medical examinations is due fo petitioner’s
neglect or refusal to appear for the examinations, in which -
event the case shall be marked ¢‘not moved.”’ T

With regard to petitioners and their Attornmeys, whenever
cases are marked ‘‘not moved’’ through their fault, negligent
Attorneys can have their fees reduced 20% for each such 1nstance
and negligent petitioners may he penalized appropriately:

Any case listed peremptortly or listed within the.

- first ten for hearing on a trial calendar, or set down for a
second listing on a pre-trial calendar, in which no appear-- -~
ance 1s made on behalf of petitioner or which is not
adjourned for good cause, shall be marked NOT MOVED
and shall not be restored to the calendar except on motion
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made upon five days notice served upon respondent; pro-
vided, however, that the Judge of Compensation or
Referee, Formal Hearings may, for good cause and on his
own motion, restore a case marked NOT MOVED to the
trial or pre-trial calendar. The counsel fee normally
allowed shall be reduced 20% for each time a case has
been marked NOT MOVED, when the attorney for the
petitioner is responsible for such marking., Where a case
hag been marked NOT MOVED bhecause of the peti-
tioner’s failure without good cause to submit himself for
a physical examination at the request of the respondent,
the petitioner may be penalized in the apportionment of
fees af the discretion of the presiding officer.

- Commentary:

The Division of Workmen’s Compensation Rules thus contain
several monetary penalties for delay. The problem would there-
fore seem to be largely one of enforcement. The Commission pro-
posed amendment to Rule 8 (Section II, Formal Hearings)
expands the scope of attorney’s delays for which respondent will -
be penalized. Sinece such fees cannot be included in the insurance
rate base, respondents will have further incentive to expedife the
handling of formal cases.

Suggested S.C.I. Proposal

The Chairman or FExecutive Director should communicate by
~ formal letter with the Director of the Division of Workmen’s .
Compensation, and recommend the Division review its provisions
for penalizing dilatory attorney tacties by petitioners and
respondents. Specifically, such a review should be directed to
ascertaining whether or not the provisions are sufficiently severe
and whether or not they are being properly enforced. Such a
letter, which should also be ‘‘For Public Release” reads as
follows

Dear Mr. Dezseran:

During the course of its investigation into New
Jersey’s Workmen’s Compensation system, the New
Jersey State Commission of Investigation conducted
public hearings at which the Commissioners took extensive

* A single letter, incorporating all recommendations to the Director wilt be sent and
is included in this report at p. 318.
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testimony. The tesfimony at these hearings indicated the
need for an adequately enforced. system of penalties, in-
tegrated where possible into the awarding of costs and
counsel fees, which would be assessed against both peti-
tioners and respondent atforneys for any dilatory tactics
in the handling of cases. The State Commission of
Investigation notes that the Rules of the Division of Work-
men’s Compensation contain provisions in this regard.
In light of the proposals contained in the Recommenda-
tions of the New Jersey State Commission of Investiga-
tion and in the Report of the New Jersey Workmen’s
Compensation Study Commission, the State Commission
of Investigation recommends and requests that the
Director of the Division of Workmen’s Compensation
review the Division’s provisions for penalizing dilatory
tactios by petitioner’s and respondent attorneys.. Such a
review should evalnate the adequacy of such provi's‘ions

. and examine whether or not they are ‘being properly .
_ enforeed

In addltlon the State Commission of. Investlgatlon.

recommends-that Rule: 8 of the Division of Workmen’s . -

Compensation, Section IT, Formal- Hearmgs be amended_.
to read: T S B

Any case set down for pre-trml on more than one
occasion, if not moved because of failiire of respondent

. to appear, to proceed, or to have a report of medical
examination, shall be placed on the trial list, and in the
.event.an award is made, not less than 80% of the counsel

~ fee allowed to petlthIleI' s attorney shall be assessed
- against the respondent This Rule shall not apply in .

any case in which the failure to have said medieal

, examlnatlons is due, to petltloner s neglect or refusal
to appear for the exammatlons in which event the case
shall be marked ‘‘not moved.”’

Sincerely,

Ohmrman
N. J. State Commmswn
of Investlgatmn
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New ]ersey Workmen s Compensation Study Com-
mission:

The Report of the Study Commission stressed its belief that
the matter of assessing penalties for attorney delays was one
which should remain within the diseretion of the Director of the
Division of Workmen’s Compensation. The 8.C.I. sees validity in
this position, but believes that the Director of the Division of
Workmen’s Compensation should undertake a thorough study of .
the adequacy of such penalties and their enforcement. Accordingly,
the 8.C.I. should proceed to communicate its recommendation.

III. AREAS FOR ADMINISTRATIVE ATTENTION
2) Attorney-Recommended Doctors

The Testimony:

The 8.C.1. investigation revealed a pattern of reliance upon
specific doctors by certain law firms, suggesting that the firms in
question were recommending the doctors to clients. Jacob Balk,
one of the Commission’s experts in the workmen’s compensation
practice, testified, and S.C.L. investigation verified, that his firm
does not engage in the repetitive use of any partieular doctors.

The S.C.1. Recommendation:

Judges of the Workmen’s Compensation Courts should be
under administrative direction to scrutinize closely cases where
payment for medical treatment is requested and the treating
physician was recommended by the petitioners’ attorney.

Suggested S.C.I. Proposal:

Since the remedy in this case is one of administrative diree-
tive within the Division of Workmen’s Compensation, it seems
inappropriate to propose the language of that directive. Any
action to implement this S.C.1. proposal should be in the form of a
letter from the Chairman of the Commission, noting the S.C.I.
findings and requesting action thereon by the Director of the
Division of Workmen’s Compensation. The letter, which should
also be “For Public'Release’”, Teads as follows: (This letter also
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executes the next recommendation, II1. Areas for Administrative
Attention and Medical Society Action; 3) House Doclors.*

Dear Mr. Dezseran:

During the course of its investigation into New
Jersey’s Workmen’s Compensation system, the New
Jersey State Commission of Investigation conducted .
public hearings at which the Commissioners took exfensive
testimony. The testimony ai these hearings revealed a
disconcerting patiern of reliance by certain law firms upon
specific physicians in workmen’s compensation cases.
Because of the inherent dangers of abuse and collusion
which are . possible whenever attorneys recommend
physicians o their clients, in such cases the State Com-
mission of Investigation recommends and requests that
your office issne an appropriate administrative directive to
the judges of compensation, requiring that they serutinize
elosely those cases where payment for medical treatment
is requested and the {reating phys1c1an was recommended

- by the petitioners’ attorney, -

In the course of its investigation and public hearings
the Commission also uncovered a ‘‘house doctor’’ practice
among certain law firms engaged in workmen’s compensa-
tion practice. The Commission believes that patterns
indicating the repeated use of a few favored physicians by
particular law firms manifest possible abuses and im-
proprieties in the system. Therefore, the Commission
recommends and requests that the judges of compensation
be placed under administrative directive to guash such
patterns vigorously whenever necessary. The Commission
believes that the public interest would be greatly served -
if a clear message went forth from thé Division of Work-
men’s Compensation that in these matters only the highest
ethical standards and condunet will be accepted from those
attorneys and physicians practicing in and before the
workmen’s compensation courts. :

Sincerely,

Chairman,
-N. J. State Commigsion
of Investlgatlon

*A single letter, mcorporatmg all recommendatmns to the Dn'ector will be sent and
- is'included in this report at p. 318. :

294



New Jersey Workmen’s Compensation Study Com-
~ mission:

, The report of the Study Commission endorses the S.C.IL
recommendation in this area.

III. AREAS FOR ADMINISTRATIVE ATTENTION
3) House Doctors
The Testimony:

S.C.I Chief Accountant Julius Cayson testified to the fact
that specific law firms were engaging the same doctors repeatedly
for heat treatments, and in one cage less than 40% of the doctors
treating clients of a particular firm received 54% of the firm’s
total disbursements. This clearly indicated the use of ‘‘favored
treating’’ doctors.

The §.C.L. Recommendation:

‘When a pattern exists in compensation or negligence cases to
indicate use by a particular law firm of a particular physician or
a few favored physicians as an adjnnet or adjuncts of that law
firm, such a situation should signal an ontward manifestation of
possible abuse of the system, which does in fact breed impro-
prietieg, and thus judges and referees in the system should sharply
serutinize their trial lists and be vigorous in quashing the emer-
gence of any such patterns. A clear message should go forth from
the Division that only the highest of ethical standards and eonduect
will be accepted from those attormeys and physicians practlclng
in and before the Workmen 8 Compensatlon Courts. '

Suggested S.C.L Proposai

As with the problem of remedying abuses- spawned by
attorneys recommending particular -doctors to clients, the solution
in the area lies in administrative directives within the- Division of
Workmen’s Compensation. Therefore, any S.C.L action seeking
implementation of :our recommendation would best take the form
of a letter from the Chairman to the Director of the Division of
Workmen’s Compensation, noting the 8.C.I. findings and éur
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recommendation. The letter, which should also be ‘“For Public
Release’ is contained in the preceding section (ILL -Areas for
Administrative Attention and Medwal Society Action; 2) Attorney-
Recommended Doctors).

New Jersey Workmen’s Compensation Study Com-

mission:

The report of the Study Commission endorses the S.C.L
recommendation in this area.

III. AREAS FOR ADMINISTRATIVE ATTENTION

4} Medical Society Standards and Guidelines for Treat-
ment in Compensation and Negligence Cases-

The Testimony:

Analyses of many cases suggested that frequently high
numbers of treatments were authorized without any re-checking of
the need for treatment over the history of the case.

The S.C.I. Recommendation:

It is recommended to the Medical Sociely of New Jersey that
a study be undertaken to formmlate possible standards, guidelines
and procedures to be followed by freating doctors in compensgation
and negligence cases. This recommendation is aimed at ending such
abusive practice as setting a high number of treatments without
periodic re-examination and re-evaluation of the case.

Suggested S.C.I. Proposal:

Since this Is an area in which the remedies must flow from
Medical Society action, S.C.I. action to implement our recom-
mendation should take the form of a letter from the Chairman
of the commission to the Executive Director of the Medical
Society of New Jersey, noting the S.C.L. findings and urging the
Medical Society to conduet a study aimed at formwulating the
necessary guidelines and standards to require periodic re-evalua-
tions of treatment orders in compensation and negligence ecases.
The letter, which should also be ‘‘For Public Release”, reads as
follows: ‘
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Dear Mr. Maressa:

As you know the New J ersey State Commmsmn of
Investigation recently completed an investigation of the
workmen’s compensation system in New Jersey. During
the course of the investigation numerons public hearings

. were held and extensive testimony was taken. One of the

" “abuses revealed at the public hearings was a tendency
among some physicians in compensation cases to authorize
a high number of medical treatments for claimants with-
out undertaking any re-evalnation of the need for treat-
ment over the history of the case. Because self-policing
among professional occupations has proved to be a
fruoitful method of controlling this tfype of abuse,

- accordingly the New Jersey State Commission of ‘In-.

. vestigation recommends and requests that the Medieal -
Society of New Jersey undertake a study to formulate . .
possible standards, guidelines, and procedures to be

- followed by treating doctors in compensation and negli-
gence cases. The State Commission of Investigation

~ believes - that such a study should be primarily directed at
ending the practice of setting high numbers of ireat: "
ments in compensation cases without providing for
re-evaluation of the case. The State Commission of In-
vestigation invites the' response of the Medical Society
of New Jersey 'on this. matter, particularly with regard to
the Medical Society’s evaluation of the:problein; and with
regpect to the manner in which the Commission may be
able fo assist the Medical Society in this effort, such as by

- providing  information which the .State Commigsion
obtained during its investigation and public hearings and
which the Medmal Society feels may be helpful.

Sincerely,

Chairman, - :
N. J State Comnnssmn of Investwa,tmn

New Jersey Workmen s Compensatlon Study Com-
* mission:

. The Report of the Study Oommmsmn endorsed the S.C.I
recommendatmn in this area. ‘ , . o ,
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[TI. AREAS FOR ADMINISTRATIVE ATTENTION

5) Doctors Duty to Report Unethical Conduct to the
Medical Society. .

The Testimony:

Testimony revealed instances of perfunctory treatment or
overtreatment by doctors in compensation cases. One way to curb
such abuses would be to enconrage other doctors to report such
possibly unethical conduet. '

The S.C.I. Recommendation:

Physicians should be under a responsibility to report to the
Medical Society as a possible unethical practice any ingtances they
observe of perfunctory or overtreatment being used to build up the
dollar value of a compensation or negligence case.

The Background:

- Section 4 of the AM.A.’s Principals of Medical Kthics
provides: _
The medical profession should safeguard the public
and itself against physicians deficient in moral character
or professional competence. Physicians should observe
-all laws, uphold the dignity and honor of the profession
and accept its self-imposed disciplines. They should
expose, without hesitation, illegal or unethical conduct of
fellow members of the profession.

The Rule on the Exposare of Unethical Conduct provides:

A physician should expose, without fear or favor,
incompetent or corrupt, dishonest or unethical conduet on
the part of members of the profession. Question of such
conduct should be considered, first, before proper medical
tribunals in exeoutive sessions or by special or duly
appointed committees on ethical relations, provided, such

~a course is possible and provided, also, that the law is not
hampered thereby. If doubt should arise as to the legality
of the physician’s conduct, the situation under investiga-

. tion may be placed before officers of the law, and the
physician-investigators may take the necessary steps to
enlist the interest of the proper authority,
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Suggested S.C.I. Proposal:

_ The problem is clearly one of enforcement. The requirements
urged by the 8.C.L are already included in the ethical canons of
the A M.A. so no further action by the S8.C.L is appropriate,

New Jersey Workmen’s Compensation Study Com-

mission:

The Report of the Study Commission has end01 sed the S.C.I.
recommendation in this area.

IV. ALTERNATE PROPOSALS TO REVAMP THE SYSTEM

1) Transfer of the Workmen’s Compensation Judiciary
to the Administrative Office of the Courts. L

The Testimony:

Much of the expert testimony given before the S.C.1L centered
on the problems inherent in maintaining a court system within the
executive branch of government. Judge Levine noted that super-
visor of the Court system in workmen’s compensation, the Director,
was a political appointee, subject to change every four years. In
contrast to this situation, regular state courts in the judicial branch
are supervised by the Director of the Administrative Office of the
State Courts, appointed by the Chief Justice of the New Jersey
Supreme Court and thus subjeet to change muech less often.

Judge Kelly, too, recommended transfer, noting that the
location of the workmen’s compensation courts in the executive
branch tended fo politicize the courts. Jacob Balk, concurred,
observing the thoroughly judicial nature of the activities of the
Judges of Compensation.

The S.C.I. Recommendation:

In the course of our investigation it has been made abun-
dantly clear that the atmosphere pervading the entire Workmen’s
Compensation System in this state is less than conducive to a con-
fidence in the forum. Unethical patterns which tend to unfairly in-
crease awards or reduce rights of petitioners, such as bill padding,
excessive treatment, Withholdmg or delaying temporary disability
payments, payment of unauthorized medical expenses as part of
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settlement, allegations of injuries in petitions inconsistent with the
actual injury, attempting to increase the value of a case through
unfounded neurolgical claims have been countenanced or at least
tolerated throngh passivity and these abuses and improper prac-
tices have thus become ingrained in the system. The Commiggion
is of the opinion that the system should remain adversary in nature,
since petitioners’ rights are best protected in this manner, How-
ever, to meet abuses, improprieties, unethical conduet and obvions
fraud squarely, the Workmen’s Compensation Court and its
supporting personnel should be placed under the Administrative
Director of the State Courts.

The Background

The duties of the Director of the Administrative Office of the
Courts are set out in N.J.S.A. 2A:12-1 through 2A:12-6. Courts
which are subject to his supervision are simply established as
courts in specific sections of Title 2A.

At the present time the supervision of the Workmen’s com-
pensation conrts is under the authority of the Director, pursua,nt

to N.J.S.A. 34:1A-12,

Suggested S.C.I. Proposal:

The following statute should be inserted in Title 9A of the
New Jersey Statutes Annotated:

The judges of compensation and their supporting
personnel in the Division of Workmen’s Compensation are
“hereby constituted the workmen’s compensation court,
" which shall be a court of record and have the right to use
* a geal. Such court shall be under the supervision of the
Director of the Administrative Office: of the: Courts, who
shall establish and maintain such courts of workmen’s
compensation, as may be nécessary, within each of the
~workmen’s compensation distriets of this state.
-The -workmen’s compensation court shall have ex- .
- clusive jurisdietion to hear and determine all cases of -
workmen’s compensation which are not resolved (by the
referees and supporting personnel). in the D1v1s.1on of -
' Workmen 8 Oompensatlon
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‘Commentary:

The opening sentence, establishing the workmen’s compensa-
tion eourt, conforms closely to the 1anguage used in statutory
enactments of other state courts in the judicial article. The second
sentence specifies that the courts are under the Administrative
Office of the Courts and clearly gives the Director the controls
which our proposals would otherwise be given to the Director of
Workmen’s Compensation. This langnage is inserted fo avoid
any dispute as to the distribution of authority. The jurisdiction
of the eourt, defined in the third and final sentence, makes it clear
that the transfer of the courts does not usurp the role of the
Division of Workmen’s Compensation as a forum of first resort
in compensation claims,

New Jersey Workmen’s Compensatlon Study Com-

mission:

‘While sharing the 8. 0 L. goale in th1s area,. the Report of the
Study Commission took issue with the S.C.I. recommendation,
believing that the Study Commission’s proposa,l for a thorough
overhaul of the workmen’s compensation system would alleviate
the problem. (See Report, p. 204.) Since the Study Commission
proposals may deal with the problem adequately, the S.C.L -holds
in abeyance its proposal on transfer until it becomes clear whether
or not the Study Commission proposals are enacted, and if enacted,
solve the problem. If not, the S.C.I1. proposal can be OffEIGd as an
alternai:e solutlon to the problem

Additional Commentary and Alternative Suggested

Proposal: .

In the event that the N.J. Workmen’s Compensatlon Study
Commisgion’s proposal for overhauling the Division is not enacted,
the S.C.L’s Workmen’s Compensation. Alternate Proposal #1
(Transfer of the Workmen’s Compensation Judiciary to the Ad-
ministrative Office of the Courts) merits consideration. Tf our
proposal on transfer is enacted, our proposal on the Need for
Additional Powers for the Director of the Division of Workmen’s
Compensation must take aceount of that.and becomes the following :

34:1A-12 Division of Workmen’s Compensation;

Officials and Employees in DlVlSlOIl Director; Powers

and Duties
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The Division of Workmen’s Compensation shall
consist of the Commissioner of Labor and Tudustry who
shall act as chairman, a director who shall be appointed
as hereinafter provided, and such referees and other em-
ployees as may, in the judgment of the commissioner, be
necessary. Appomtments'of such referees and ofther em-
ployees shall bt made in accordance with the provisions of
Title 11 of the Revised Statutes, Civil Service.

The Director of the Division of Workmen’s Com-
pensation shall be a person qualified by fraining and ex-
perience to direct the work of such division. He shall be
appointed by the Governor, with the advice and consent
of the Senate, for a term of 7 years, and shall serve during
good behavior and until the director’s successor is ap-
pointed and has gqualified. He shall receive such salary as
ghall be provided by law.

The Director of the Division of Workmen s Com-
pensation shall, subject to the supervision, direction, and
final determination of the Commissioner of Labor and
Industry:

(a) Be the administrative head of the division;

(b) Preseribe the organization of the d1v1smn, and
the duties of his subordinates and assistants, except as

may otherwise be provided by law;
. {e) Direct and supervise the activities of all mem-
bers of the division, with responsibility to set high stan-
- dards of conduct for referees and other employees of the
diviston;
(d) Take preventive and remedial action with re-
gard to unexemplary conduct by referees and other en-
- ployees of the division, including, but not limited to, the

-~ power to remove from office upon a showing of just cause -

i an administrative hearing.

(e} Make an annunal report to the Commissioner of -
Labor and Industry of the work of the division, which re- -
port shall be published annually for general distribution -
at-such reasonable charge, not exceeding cost, as the com-
missioner shall determine;

(f) Perform such other functlons of the department
as the commissioner may prescribe.

‘The Director of the Division of Workmen’s Com-
pensatlon shall also serve as secretary of such division:-
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IV. ALTERNATE PROPOSALS 7O REVAMP THE SYSTEM

2) The Informal Process: Role and Scope; and the
$750 Cut-Off

Informal Proceedings Role and Scope:

The Testimony:

The 8.C.1. public hearings on kamen s GOmpensamon
revealed an unfortunate trend to by- -pass the informal process in
favor of the formal. The testimony is recorded in the next sub-
section, The $750 Cut-Off.

The S.C.I. Recommendation:

A study, if not already initiated, should be undertaken by
the Gtovernor’s Study, Commission on Workmen’s Compensation
to determine the feasibility of steps to eliminate minor injury
claims from the formal petition area by increasing the role and
scope of the informal proceeding, if the present basic framework
of the Workmen’s Compensation system is to be maintained.

Commentary:

The Commentary in the following subseotuon explains the
effect of the $750 ¢ Cut-Off’,

New Jersey Workmen’s Compensation Study Com-
mission:
See this heading in the next subsection, The $750 Cut-Off.

The $750 Cut-Off

“The Testimony:

S.C.1. Public Hearings revealed that one of the most salient
defects in the Informal Process in the workmen’s compensation
system is the fact that the existing regulatory disincentive to by-
passing the Informal Process ‘‘cuts off’” at the relatively low
recovery level of $425. The S.C.L. expert witnesses strongly
recommended raising that level. Attorneys Parks believed a ‘‘cut-
off’? level of $550 would encourage greater use of the Informal Pro-
cess. Judge Kelly, noting the absence of statutory authorization for
the Informal Process, suggested that a statute should be enacted,
and that it should raise the so-called “‘cut-off’’ level to $1,000, In the
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same vein, testimony at the public hearings indicated that the
Informal Process is being increasingly by-passed in favor of the
Formal or Litigated Process, entailing additional medmal and legal
fees for petitioners. : :

The S.C.I. Recommendation:

The cut-off point for transition from automatic informal to
formal hearings should be increased from the present $450 per
case level to $750 per case.

The Background

An explanation of the so-called ‘“Cut-off’’ and how it operates
is in order. Af the present time statutory regulation of the award
of Attorneys fee resides in N.J.S.A. 34:15-64. It provides that
“‘the official condueting any hearing under’’ the workmen’s com-
pensation system may allow a reasonable attorney fee not to
exceed 20% of the judgment. Such fees must be approved by the
Division of Workmen’s Compensation and are deducted from the
petitioner’s award and paid direetly to the persoms entitled to
them.

Tt is within these statutory limits that the Informal and
Formal Processes of the Division of Workmen’s Compensation
must operate. With regard to the award of attorney fees in the
Informal Process, the Rules of the Division of Workmen’s Com-
pensatlon Seotlon I — Informal Hearings provide: .

The Referee conducmng an informal hearing may
allow a counsel fee for services rendered by claimant’s
attorney based on the standard considerations of reason-
ableness. The Referee may also allow a reasonable fee for
necessary medical examinations and x-rays ordered by
the elaimant or his attorney. Such medical and counsel
fees may be deducted from accrued compensation when
consent in writing has been obtained from the claimant on
a form provided by the Division of Workmen’s Compensa-
tion.. In allowing fees at informal hearings, the officials ap-
proving such fees will regard the purpose and function
of informal hearings and the.poliey of the Division of
Workmen’s Compensation to provide a prompt remedy
to claimants without undue hardship or expense. '

Thus, while nothing in this rule precludes.an attorney’s -fee
of 20%, the concluding sentence stipulates a Division policy of

304



construing ‘‘reasonable’ attorney fees at Informal Hearings in
light of the cost-reducing function such Hearings serve with re-
gard to claimants. The Division thus seems to seek to hold attorney
fees in the Informal Process significantly below the 20% level.

By itself, such a policy would encourage attorneys to by-pass
the Informal Process in favor of the Formal Buti the Division
provides a disincentive fo such by-passing in a later rule:

A. In all formal cases involving disability to fingers
and toes, regardless of the amount of recovery, and all
cages involving disability to the foot or hand which are
settled with recovery of less than $425.00, and which cases

~ had not been previously submitted to an informal hearing,
the allowance for counsel fees in favor of the attorney
representing the petitioner shall not exceed 5% of the
amount of the award or settlement, regardless of whether
thereis a denial of accident in the Answer. All cases which
fall within the above category, wherein a discontinnance
ig filed, the counsel fee allowed on such chsoontmuances
shall not exceed 5%.

B. In this category of cases, Where the question of
the statnte of limitations might, to the detriment of the
claimant, be involved, a forma) petition may be filed. After
the filing of the petition the claim should be handled in-
formally. Thereaffer appropriate disposition shall be
made of the formal petfition. Failure to follow the above
procedure shall invoke Item 1 hereof.

This rule is obvaously des1gned to dlscom age attorneys from
by-passmg the Informal Process in cases of minor, uncomplicated
1n3ur1es Tt does so by limiting attorney fees to 5% of the recovery
in all cases involving finger and toe injuries which by-passed the
" Informal Process, and in all cases finvolving hand and foot injuries
in which the Formal Process recovery-is less than $425 and in which
the Informal Process was by-passed.

Tt is thls provision which oﬂ"ers the most viable foundatlon
for expanding the role and scope of the Informal Proeess '

Suggested S.C.I. Proposal:

" The Rules of the Divigion of kamen 8 Compensatmn
should be amended to read as-follows:- i

305



A. Tn all formal cases involving disability to fingers
and toes, regardless of the amount of recovery, and all
caseg involving disabilities which are settled with recovery
of less than $750.00, and which cases had not been previ-
ously submitfed to an informal hearing, the allowance for
counsel fees in favor of the attorney representing the peti-
tioner shall not exceed 5% of the amount of the award or
settlement, regardless of whether there is a denial of acel-
dent in the Answer. All cases which fall within the above
category, wherein a discontinuance is filed the counsel fee
allowed on such discontinuances shall not exceed 5%.

B. In this category of cases, where the question of
the statute of limitations might, to the detriment of the
claimant, be involved, a formal petition may be filed.
After the filing of the petifion the claim should be handled
informally. Thereafter appropriate disposition shall be
made of the formal petition. Failure to follow the above
procedure ghall invoke Item 1 hereof.

Additionally, the Division Rules, Section T, Informal Hear-
ings, should be amended to read:

The Referee conducting an informal hearmg may
allow a counsel fee for services rendered by claimant’s
attorney based on the standard considerations of reason-
ableness. The Referee may also allow a reasonable fed
for necessary medical examinations and x-rays ordered
by the claimant or his attorney. Such medical and counsel

~ fees may be deducted from acerued compensation when
consent in writing has been obtained from the claimant on
a form provided by the Division of Workmen’s Com-
pensation. In allowing fees at informal hearings, the
officials approving such fees will regard the purpose and
funetion of informal hearings and the policy of the Divi-
sion of Workmen’s Compensation to provide a prompt
remedy to claimants without undue hardship or expense.
In the absence of special circumstonces a reasonable fee
shall be presumed wot to ewceed twelve percent of the
award.

Commentary:
" This recommendation expands the Division’s regulatory
disincentive to by-passing the Informal! Process to cover all dis- -
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abilities rather than just those involving the hands, feet, fingers,
and toes, It also raises the so-called ‘‘cut-off’? level to $750.

If statutory action is preferred, this ecan be done without
drafting a statute to cover the entire Informal Process by making
the following two insertions in 3.A:

i) The statute would begin: “In all formal cases
arising under this chapter involving .

it) The clause mentioning submission of cases to the
informal hearings (3.A., sentence one) would read: ‘““and
which cases had not been previously submitted to an in-
formal hearing as provided for in the Rules of the Dzm-
sion of Workmen's Compensation,’

New Jersey Workmen’s Compensation Study Com-

mission: _
: The Report of the Study Commission noted the parallel goals
shared by the 8.C.I. and the Study Commission in this area. The
Study Commission plan, if enacted, thoroughly restructures the
informal hearing process and, if snceessful, obviates the need for
the S.C.L proposal. Thus, the 8.C.I. proposal should be held in
abeyance until it can be determined whether or not the Study Com-
mission plan will be enacted and, if so, be effective. If not, the
$.C.L proposal offers an alternate solution to the problem.

iV. ..AI.TE.RNATE ProPOSALS TO REVAMP THE SYSTEM
3) The Rotation of Judges of Compensation
"The Testimony:

One of the chief sources of abuse of the system brought to
light in tegtimony given during the 8.C.I. hearings was the clubish
atmosphere which pervades many of the ecourts of workmen’s
compensation. By nature workmen’s compensation is a rather
closed practice and the resulting continual appearance of the same
attorneys before the same judges fosters a situation which at least
suggests the existence of a clique. Aftorney Matthew Parks
suggested a transfer of judges among the various workmen’s com-
pensation vicinages of the state if they do not perform well.
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The 8.C.I. Recommendation:

The body charged with the administration of the Workmen’s
Compensation Court System should study the advisability of
judges being rotated semi-annually within the respective geo-
graphical areas of the state so as to prevent the constant appear-
ance of the same attorneys before the same judges with the same
type of cases throughout the Court’s calendar year.

The Background:

At the present time there is no statutory provision specifically
governing the assignment of judges of compensation. Such trans-
fers as are made by the Director are done under the authorlty
of N.J.S.A. 34:1A-12, the current compilation of the Director’s
duties. Additionally, the adminigtrative strueture of the Division
of Workmen’s Compensation appears to be at odds with the Divi-
sion’s statutory mandate, since N.J.S.A. 34:15-53 requires the
location of compensation courts in each county and the Division
maintains such courts in only 18 of the State’s 21 counties. Above
these are the district hearing offices, which will number 12 upon
the completion of the New Brunswick office. Such districts could
serve as the framework within which a statutorily authorized
rota.tlon could operate. '

South Carolina recently restructured its court system, pur-
suant to the recommenations of a survey by N.Y.U.’s Institute
of Judicial Administration. Among the changes wag a statutory
provision for the interchange of cirenit judges between and among
South Carolina’s Judlclal circuits, S. Car. Statutes ¢ 15-129
provides : : B '

Assig%ment'rof circuit judges by roster—-Between
the first and fifteenth days of December in each year the
__Ohlef Justice or, in his abgence or 1nab1hty to attend, the
senior associate justice shall form a roster of the cireuit
judges of the several circuits in order to. arrange a regular .
" and continnous assignment and interchange -of circnits
‘among such judges and'make an order assigning the:
- several cireuit judges to hold the several cireuit courts in
* all of the circuits of the State for the whole of the suc-
~ ceeding year in such order as will effect a continumous. .
- intérchange of circuits according to such numerical series. =
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Suggested S.C.1. Recommendation:

As a basis for establishing statutory authorization for an
efficient rotation of workmen’s compensation judges the following
statnte ghould be adopted:

34:15~ Workmen’s Compensation Districts enumerated
and boundaries stated

For the purpose of administering the Division of
Workmen’s Compensation, this State shall be divided into
12 districts as follows, namely:

Firsi. The counties of Atlantic, Camden, Cape May,
Cumberland, Gloucester, and Salem shall constitute a,nd
be called the first dlstrmt :

Second. The county of Ocean shall constitute and be
called the second district;

, Third. The county of Monmouth shall constitute and
be called the third distriet;

- Fourth. The counties of BurhnO'ton, Hunterdon and

Mercer shall constitute and be called the fourth dlstnct

Fifth. The county of Somerset shall constltute and
be called the fifth distriect;

" Stwth. . The county of Middlesex shall constitute and
be called the sixth distriet; '

Seventh, The county of Mo-rrls shall constltute and
be called the seventh district;

- FEighth. The counties of Passaic and Warren shall
constltute and be called the eighth district;
 Ninth. The counties of Bergen and Sussex shall con-
stﬂ:ute and be called the ninth dlstrmt
.. Tenth. The county of Union shall constitute and be
called the tenth distriet;

Eleventh. The county of Essex shall constltute and
be called the eleventh district;

o Twelfth. The county of Hudson shall constitute and
- be called the twelfth district.
Within each distriet the Director of Workmen’s

* Compensation shall establish and maintain a distriet hear-
ing office and such (courts of workmen’s compensation .
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-and) other facilities as may be necessary and proper for
-administration of ;|ustlce

Additionally, to harmonize the practice of the D1v131011 of
Workmen’s Compensation with its apparent statutory authoriza-
tion, N.J.S.A. 34:15-53 should be amended to read as follows:

Time, place and notice of hearing; adjournment

Within 20 days after the filing of an answer, or the
expiration of the time for filing an answer if no answer
ig filed, the secretary of the division ghall fix a time and
place for hearing the petition, or shall send the petition
and angwer or a transeript of the petition and answer to
the director, a deputy director or ome of the referees, in
which case such director, deputy director or referee, within
20 days after the filing of the answer, ghall fix a tune and
place for the hearing of the petltlon Such time shall be.
not less than 4 weeks nor more than 6 weeks after the
filing of the petition, provided however, that in cases
where the extent of permanent disability, total or partial,
is an issue, the determination of such issme shall be de-
ferred ag provided in section 34:15-16 of this Tifle. The
petition shall be heard cither in the county in which the
injury occurred or in which the petitioner or respondent
resides, or in which the respondent’s place of business iz
located, or in which the respondent may be served with
process, or in the appropriate court or office within the
workmen’s compensation district in which any of the fore-
gowng counties are located. When a time and place has
been fixed for such -hearing, the director, deputy director
of the referee to whom the cause hag been referred shall
give at least 10 days’ notice to each party of the time and
place of hearing. The director, deputy director or any
referee to whom a cause has been referred, shall have
power to adjourn the hearing thereof from time to time

_in his diseretion.

The establishment of workmen’s compensation distriets yields
a basis on which the basic S.C.1. recommendation will operate.
There are two drafts of the S.C.I. proposal, the former assuming
a transfer of the court system to the Administrative office of the
Courts, and the latter envisioning the continuation of the courfts
in the Division of Workmen’s Oompensatlon
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1) Assignment of Workmen’s Compensation judges by
roster

Between the first and fifteenth days of July in each
year the Chief Justice, or in his absence or inability to
" attend, the senior associate justice, either in their own
capacity or through the Director of the Administrative
Office of the Courts, shall form a roster of the judges of
compensation of the workmen’s compensation courts in
order to arrange a regular and continuous assignment
and interchange of judges of compensation among the
several workmen’s compensation districts and make an
order assigning the several judges of compensation to
hold workmen’s compensation courts in all of the work-
men’s compensation districts of the State for the whole
" of the succeeding judicial ferm in such order as will effect
a reasonable and efficient interchange of judges of com-
pensation among the workmen’s compensation distriets of
the State. Additional assignments and reassignments may
be made as necessary. '

2) Assignment of Workmen's Oompensatwfn judges by
rogter

7 Between the first and fifteenth days of July in each
year the Director of the Division of Workmen’s Compensa-
tion, or in his absence or inability lo attend, an appro-
priate designee of the Commissioner of Labor & Indusiry,
shall form a roster of the judges of compensation of the
workmen’s compensation courts in order to arrange a
regular and continuous assignment and interchange of
judges of compensation among the several workmen’s
compensation distriets and make an order assigning the
several judges of compensation to hold workmen’s com-
. pensation courts in all of the workmen’s compensation
districts of the State for the whole of the succeeding
judicial term. in such order as will effect a reasonable and
efficient interchange of judges of compensation among the
~workmen’s compensation districts of the Sfate. Additional
assignments and reassignments may be made as necessary.

Commentary:
The statutory provision for workmen’s compensation dis-
tricts is patterned on the provision for establishing congressional
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districts. Tt provides statutory aunthorization for the Division of
Workmen’s Compensation to operate, as it now intends to, from
a basis of twelve districts. Courts are currently located in 18
counties, and the proposed statute provides for their continuation
at the diseretion of the director, and even for additional courts.
More importantly it allows the director to reduce the number of
courts by as many as one-third since only one court is required
within each district. The language within brackets, (‘‘courts of
workmen’s compensation’’), can be deleted if the courts are trans-
ferred to the Administrative Office of the Courts, with the Director
of Workmen’s Compensation retaining control over the other fea-
tures of the department.

The amendment to N.J.8S.A. 34:15-53 cures a statutory de-
fect which apparently required the maintenance of a compensation
court or hearing office in every county. It does so by permitting
the hearing to take place anywhere within the distriet encompass-
ing the coanty in which it would otherwise be heard.

The statutory proposal for a rotation roster is in two drafts
to accommodate the possible shift of the workmen’s compensation
courts to the Administrative Office of the Courts, or their retention
in Labor and Industry. TUse of the phrase ‘‘reasonable
and - efficient interchange’’ should allow interchanges as in-
frequently as semi-annually and within areas of the State rather
than the State as a whole. The closing sentence on additional
assignments, ete., prevents the use of a rosfer from ‘‘locking-in”’
the person in charge of the rotation and thus allows him the free-
dom to cope with developments which arise during the course of
the year -

New Jersey Workmen'’s Compensatlon Study Com-
mission:

In this area the Report of the Study Commission took issue
with the S.C. I. recommendation, believing the matter shounld rest
with the Director’s diseretion. (See Report, p. 204) There is no
inherent conflict between the 8.C.1. position and the Report of
the Study Commission because the S.C.I. proposal for legislation
permits the Director to alter and revise the rotation schedule ““as
necessary.’’ Nonetheless, the Study Commission’s proposals for
structural reform of the workmen’s compensation share the same
goal and may have the same effect as the S.C.I. recommendation
in reducing the frequency with which attorneys appear before the
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same judges. Addltmnally, Director Dezseran has shown a willing-
ness to transfer judges in the exercise of his diseretion. Thus, it
may ‘be wise to hold 8.C.I. legislative proposals in this area in
abeyence until it can be determmed whether or not the Study
Commission’s recommendations will be enacted, and if enacted,
alleviate the problem. in this area. If not, the S.C.L. proposal may
offer a means of solving the problem without undertaking a
thorough structural overhaul of the Workmen s compensation
system.

IV. ALTERNATE PROPOSALS TO REVAMP THE SYSTEM

4) Second Injury Fund
The Testimony:

Judges Levine and Kelly indicated that the Second Injury
Fund, which encourages employers to hire partially disabled
workers by exempting them from liability from any ensuing total
disability, is being abused in cases where the ensuing total dis-
ability is age-related.

“The S.C.I. Recommendation:

It is recommended that an in-depth study, possibly by the
(tovernor’s Study Commission on Workmen’s Compensation, be
made, of ways to diminish the growing use of the Second Injury
Fund in Workmen’s Compensation cases to get what amounts to
supplemental payment to pensions and Social Security for persons
aged 65. The Study’s goal should be recommended legislation
relative to the fund and should consider a recommendation made
at these hearings that the fund still be available to those 65 but that
persons of that age would have to overcorhe a presumption of in-
ehglbﬂlty before they could receive benefits from the fund

-The Background: :
_The pertinent provisions of the statute governing the Second
In;ury Fund, N.J.8.A. 34:15-95, provides: :

The sums collected under seetion 54 ]5~94 of tkus
Title shall constitute a fund out of which a sum shall be
set aside each year by the Commissioner of Labor and -
Industry from which compensation payments in accord-
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ance with the provisions of paragraph (b) of section
34:15-12 of this Title shall be made to persons totally
disabled, as a resulf of experiencing a subsequent perma-
nent injury under conditions entitling such persons to com-
pensation therefor, when such persong had previously been
permanently and partially disabled from some other
cause; provided, however, . . . that no person shall be
eligible to receive payments from such fond:

(a) If the disability resulting from the injury caused
by his last compensable accident in itself and irrespective -
of any previous condition or disability constitutes total
and permanent disability within the meaning of this Title.

(b) If permanent total disability results from the
aggravation, activation or aceeleration, by the last com-
pensable injury, of a pre-existing noncompensable digease

or condition.

(e) If the disease or condition existing prior to the
last compensable accident is not aggravated or accelerated
but is in itself progressive and by reason of sueh progres-
sion subsequent to the last compensable aceident renders
him totally disabled within the meaning of this Title.

{(d) If a person who is rendered permanently par-
tially disabled, by the last compensable injury subsequently
becomes permanently totally disabled by reason of pro-
gressive physical deterioration or pre-existing condltlon
or disease,

Nothing in the provision of said paragraphs, a, b, ¢
and d, however, shall be construed to deny the benefits
provided by this section to any person who has been pre-
viously disabled by reason of total loss of, or total and
- permanent loss of nse of, a hand or arm or foot or leg
or eye, when the total disability is due to the total loss of,
or total and permanent loss of use of, 2 or more of said
major members of the body, or to any person who in
successive accidents has suffered compensable injuries
in conjunction result in permanent total disability, Nor
shall anything in paragraphs a, b, ¢ and d, aforesaid apply
to the ease of any person who is not receiving or who has
heretofore received payments from such fund.
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Suggested S.C.I. Proposals:
The pertinent provisions of N.J.S.A. 34:15-95 should be
amended to read as follows:

The sums collected under section 34:15-94 of this
Title shall constitite a fund out of which a sum shall be
set aside each year by the Commissioner of Labor and
Industry from which compensation payments in accord-
ance with the provisions of paragraph (b) of section
'34:15-12 of this Title shall be made to persons totally
disabled, as a result of experiencing a subsequent per-
manent injury under conditions entitling such persons to
compensation therefor, when such persons had previously
been permanently and partially disabled from some other
cause; provided however, . . . that no person shall be
e1101ib1e to receive payments from such fund:

(a) If the disability resulting from the injury ca,used
by his last compensable accident in itself and irrespective
of any previous condition or disability constitutes total
and permanent disability within the meaning of this Title.

(b) If permanent total disability results from the
aggravation, activation or acceleration, by the last com-
pensable injury, of a pre-existing noncompensable disease
or condition. '

(e) If the disease or condition eXISth' prior to the

last compensable accident is not aggravated or accelerated

- but is in itself progressive and by reason of such progres-

sion subsequent to the last compensable accident renders
him totally disabled within the meaning of this Title.

(d) If a person who is rendered permanently par-
tially disabled by the last compensable injury sub-
sequently becomes permanently totally disabled by reason '
of progressive physical deterioration or pre-existing con-

" ditionor disease, whether age-related or otherwise.

(e) If a person who is rendered permanently par-
tially disabled by the last compensable injury is 65 years
of age or older at the time he subsequently becomes per-

- manently totally disabled, absent a positive showing to
the contrary, such person shall be presumed to be ineligible
to recetve benefits from such fund by reason of section (d).
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Nothing in the provision of said paragraphs, a, b, ¢,
~d and e, however, shall be construed to deny the benefits
provided by this section to any person who has been pre-
viously disabled by reason of total loss of, or total and
permanent loss of use of, a hand or arm or foot or leg
or eye, when the total disability is due to the total loss of,
or total and permanent loss of use of, 2 or more of said
major members of the body, or to any person who in
successive accidents has suffered compensable injuries
in conjunction resulf in permanent total disability, Nor
ghall anything in paragraphs a, b, ¢ and d, aforesaid apply
to the case of any person who is not receiving or who has
heretofore received payments from such fund.

Commentary:

The amending provisions of the S.C.L’s proposed N. J S.A.
34:15-95 retain the basie structure of the Second Injury Fund as
well, as thé essential requirements for qualification as Fund -
beneﬁelary It makes the following changes:

1. Under section (d) the S. C.I. proposal ela,nﬁes the fact
that pr ogressive physical deterioration, subsequent to a compen--
sable injury, does not qualify a person for Second In;ury Fund
benefits if it is age-related. That may already be the meaning and
intent of section (d) but it is arguably ambiguous as it now stands

2. The new section (e) establishes a rebuttable statutory
presumptlon that persons 65 years of age or older who seek bene-
fits from the Fund have become permanently disabled because
of age-related deterioration, and are thus ineligible, The inclusion
of ‘“e’’ in the paragraph fello'wing section (e), listing specific
categories of persons not affected by the foregoing provisions on
ineligibility, -assures that mo .one 65 or older will be presumed
ineligible if they otherwise fall into the exempted eligible categories
outlined in the paragraph. Thus in all other respects except those
noted, the Second Imjury Fund’s structure and set-up remain
unchanged

New Jersey Workmen s Compensatlon Study Com-
‘mission: g

"While endorsing the S.C.1. goal of ehmlnatlno Second Ingury
Fund “‘old age pensmns” in ‘this area, the Study Commission
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indicated a belief that its proposals with regard to the Second
Injury Fund alleviate the problem outlined by the S.C.I. Essen-
tially the S.C.I1. and Study Commission proposals differ in ap-
proach. The S.C.I. proposal seeks to cull superfluons old age
pensions from the Second Injury Fund by creating a rebuttable -
presomption of ineligibility among those over 65 years of age.
The Study Commission seeks to cull them by curtailing the original
injuries which gunalify for consideration as contributing total dis-
ability for Second Injury Fund purposes. Until it can be deter-
mined whether or not the Study Commission proposal will be
enacted and, if so, effective the 8.C.I. proposal should be held in
abeyance. Then, if the Study Commission proposal is not enacted
or is ineffective the S.C.L. proposal can be offered as an alternate
solution to the problem.

IV. ALTERNATE PROPOSALS TO REVAMP THE SYSTEM
5) Court Testimony by Doctors

The Testimony:

The S.C.I *hean'ng“s revealed that a serious problem facing
petitioners is the unwillingneéss of doctors, partienlarly specialists,
to testify in workmen’s compensation cases.

‘The S.C.1I. Recommendation:

The medical profession in light of the Hippocratic Oath
should re-evaluate its position with relation to Workmen’s Com-
pensation and refusal of physicians to appear and testify on behalf
of their patients in both Workmen’s Compensation matters and
negligence matters.

The Background:

The S.C.I. Recommendations on expanding the role and
scope of the Informal Process (I1 Proposed Legislative Study
Commissionis; 1) More & Better-Paid State Doctors; and IV.
Alternate Proposals to Revamp the System; 2) The Informal
Process: Role and Scope; and the $750 Cut-off) should alleviate
this problem by encouraging more use of the informal process and
especially through providing state-paid specialists at the informal
level. Beyond that, little more can be done other than to forward
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the recommendation on such testimony to the New Jersey Medical
Society. In any event, the S.C.I, has brought the matter 1:0 the
attention of the public and the legislature.

New Jersey Workmen’s Compensation Study Com-

mission:

The Report of the Study Commission endorsed the S.C.1
recommendation in thig area.

Composite Letter Sent to the Division Director:

Dear Mr. Dezseran:

During the course of its investigation into the Work-
men’s Compensation system, the New Jersey State Com-
mission of Investigation conducted public hearings at
which the Commissioners took extensive testimony., The
testimony showed a growing and abusive practice on the
part of petitioners atforneys to resort to the use of
multiple allegations in claim petitions, said allegations
unsupported by either facts or the eventual aware. The
testlmony also showed that this multiple allegation tech- -
nique was being used as a wedge to attempt to attain a
higher award and that the cost of the additional medical
examinations involved was a factor in driving up the cost
of workmen’s compensation insurance coverage. The
State Commission of Investigation naturally abhors the

o -use of boilerplate petitions in thls manner.

_ To end this abuse of the system, the Commission-
recommends and requests that yon promulgate an adminis-

- trative directive to quash this praectice. The Commission
believes that the following rule, or one similar to it, -
might solve this problem:

A formal Employee’s Claim Petition for
Compensation, when filed with the Division of
‘Workmen’s Compensation ghall be accompanied
by supporting examining reports from qualified = -
physmla,ns or - ‘'surgeons with respect to each
mjury alleged, which shall also state the name
and address of the person, if any, who referred
the petltloner to the: physician. With the ap-
proval of a judge of compensation, such claim
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petitions may be amended up to 30 days after
filing.

Our testimony also showed a growing and abusive .
practice on the part of petitioners’ attorneys to refer
clients for neuropsychiatric examination so that a neuro-
psychiatric allegation could be made above and beyond
the basic injury alleged. The testimony also showed that
the neuropsychiatrie allegation was often used as a wedge
to attempt to attain a higher award and that the cost of
 additional neuropsychiatric examinations was a factor in
driving np the cost of workmen’s compensation coverage.

To end this abusive practice, the Commission recom-
mends and requests that you promulgate an appropriate
administrative directive and indicate that the Division
will subject such nenropsychiatric allegations to careful
serutiny., The Commigsion believes that the following
rule, or a similar one, might solve the problem:

No attorney, nor any other person at the
mstance of any attorney, shall refer a client in
a Workmen’s Compensation claim. to any physi- .

~ cian for a neuropsychiatric examination except

- on the recommendation of the physician evaluat-
ing the basic disability, unless the injury on
which the claim is based involves the head or an

- amputation. The report of such examining
physician shall indicate what portion, if any, of
any dlSdblllty is neurological, and what p01t10n
if any, 1s psychiatrie.

Add1t1onally, the testmlony at these hearings revealed
a disconcerting pattern of reliance by certain law firms
upon specific physicians in workmen’s. compensation cases.
Because of the inherent dangers of abuse and collusion
which are possible whenever attorneys recommend physi-
cians te their clients, in such cases the State Commission
of Investigation recommends and requests that your office
issue an appropriate administrative directive to the judges
of compensation, requiring that they serutinize closely
those cases where payment for medical treatment is
réquested and the tredating physician was recommended
by the petltloners attorney
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In the course of its investigation and public hearings
the Commission also uncovered a ‘*house doctor’” practice
among certain law firms engaged in workmen’s compensa-
tion practice. The Commission believes that patterns
indicating the repeated use of a few favored physicians
by particular law firms manifest possible abuses and
improprieties in the system. Therefore, the Commission
recommends and requests that the judges of compensation
be placed under administrative directive to quash such
patterns vigorously whenever necessary. The Commis-
sion believes that the public inferest would be greatly
served if a clear message went forth from the Division of
Workmen’s Compensation that in these matters only the
highest ethical standards and conduct will be accepted
from those attorneys and physicians practicing in and
before the workmen’s compensation conrts. ‘

The testimony at these hearings indicated the need
for an adequately enforced system of penalties, integrated
where possible into the awarding of costs and counsel fee,
which would be assessed against both petitioners and
respondents attorneys for any dilatory tactics in the
handling of cases. The State Commission of Investigation
notes that the Rules of the Division of Workmen’s Com-
pensation contain provisions in this regard. In light of
the proposals contained in the Recommendations of the
New Jersey State Commission of Investigation and in the
Report of the New Jersey Workmen’s Compensation
Study Commission, the State Commission of Investigation
recommends and requests that the Director of the Division
of Workmen’s Compensation review the Division’s provi-
sions for penalizing dilatory tacties by pefitioner’s and
respondents attorneys. Such a review should evaluate
the adequacy of such provisions and examine whether or
not they are being properly enforced. Such measures
might include the institution of continuous frials, the
maintenance of separate motion lists, and the pre-emptory
lists of cases in which there 18 a denial by the carrier.

Sincerely,
Chairman,

N. J. State Commission of
Investigation
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CHART ONE

AWARD DOLLARS 1962-1972

ALL AWARDS
- - FORMALS

» . »INFORMALS
....... DIRECT

DOLLARS
(mitLrons) 1961 1963 1964 1965 1966 1967 1068 1969 1970 1971 1972

115
10
105
100 /
% ,
85 N |/ A
80 AR\
75 4
70 /
65 P4 4
60 ;
55 // ’c'“‘\. 4“‘
50, ’
45 ":--....,f'
40
35 .
30 ’
25
20
15

'0 gt - S S = e = e —.___"’:EI- 1
5 — a—‘—-rff. L )
1962 1963 1964 1965 1966 1967 1968 1969 1970 197% 1972

SOURCE : DIVISION OF LABOR AND [NDUSTRY STATISTICS

323



CHArRT TwWoO

NUMBER OF COMPENSATION CLAIMS
PROCESSED 1962 - 1972

NUMBER OF CASES
IN THOUSANDS
1962 1963 (964 1965 1066 1967 1968 1969 1970 1971 1912

37,500
35.000 /\
32,500 / O\
30,000 — T,
27,500 /
25,000 //
22,500 /
20,000 | [T~ | ‘ A
17. 500 \ AR
15,000 N Ly \ e
12,500 \‘\7,»(_\,/ N\
10,000 | | — \;

7.500

5,000
oL | N

1962 1963 1964 1965 1966 1967 1968 1969 1970 1911 1972

FORMAL CASES
ot [NFORMAL CASES
—————— DIRECT PAYMENT CASES

" SQOURCE: DIVISION OF LABOR AND INDUSTRY ETATISTICS
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CHART THREE

SECOND INJURY FUND
NUNBER OF APPLICINTE PUACED ON FUIND

NUMBER OF
APPLICANTS

350

- TN

300

/
275 /
/

1964 1965 1966 1967 1968 1969 1970 1974 1972

250
225 [
200 /
175

150 / )
ns | N/

100 / \/
el
50
25

1964 1965 1966 1967 1968 196% 1970 VY71 1972

SOURCE > DIVISION OF LABOR AND INDUSTRY STATISTICS
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CHART Four

SECOND INJURY FUND

DOLLAR VALUE
OF ALLOTTED BENEFITS

DOLLAR
(MILLIONS )

1964 1965 1966 1967 1968 1969 1WI0 1971 1972

4

375 /

350 /

azs /

300 /
275 |

250 /

225 /

200

175

150

125 /

100 _..--/

Ay

50

1964 1965 1966 1967 1968 1969 1970 197 1972

DIVISION OF LABOR AND INDUSTRY STATISTICS
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138

NUMBER OF OCCUPATIONAL DISEASE CASES »

1200
1150
fio0
foso
1000
950
900
850
800
750
700
650
600
550
500
450
409
350
300
250
200
150
100

191

ESCEY

1972

*  SOURCE : DIVISION OF LABOR AND INDUSTRY STATISTICS

1972

"

HIIRCO N

Wit

MIDDIECEY

1972

CAMEDTET

[EX I faY VI

1972

A1l ATUED CAIINTIE D

1200
1150
1100
1050
1000
950
900
850
800
750
700
650
600
550
500
450
400
350
300
250
200
150
100
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OCCUPATIONAL DISEASE *
| 3YR.HISTORY

YEAR " e AWARD DOLLARS oL
. 1970 2085 52 8759384 94 §

wn
[

1971 4670 70 10.030.123 90
1972 5062 87 12.431.708 I8

* SOURGE : DIVISION OF LABOR AND INDUSTRY STATISTICS




668

YEAR

MUSCLE SPRAINS *
3YR.HISTORY

NUMBER OF
CASES

% OF ALL
CASES

AWARD DOLLARS

% OF ALL
AWARD DOLLARS

1970

13.193

23

14.402,733

155

1971

15,489

23

17. 976 .457

16.0

1972

13,5631

23

15,492,801

14.6

% SOURCE : DIVISION OF LABOR AND INDUSTRY STATISTICS
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THE HOUSE DOCTOR EXAMPLE T +

1970 - 1971
LAWFIRM A

} 70,000

TOTAL

659000 PAID
60.000

‘55,000

50.000
45,000
40,000

_ 35 000 DOCTOR B

30.000 %t(:%%")::
25,000 ’
20,000
15.000
'(5)’ ggg DOCTOR A

0 N

* Source: Records subpoened by
the Commission

Doctor 8 received 53% of all payments
made by this firm to Treoting Doctors in
Liability Cases .
( Additionally he received 100%
of all payments made by
Insuronce Companies to this

firms Treating Doctor in
Compensation Cases)

Doctor A received 7%
of aoll payments .

Bolance of oll payments to
Treating Doctors was divided

among 99 Doctors.
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THE HOUSE DOCTOR EXAMPLE 2

1970 -1971

TOTAL
PAID

LAW FIRM

4 230,000
220.000
210.000
200.000
190.000
180.000
170.000
160.000
150,000
140,000
130,000
120,000
110.000
100,000

90,000
80,000
70.000
60,000
50.000
40,000
30.000
20,000
10,000

(Souroe: Records subpoened by the Commission )

TOTAL
OF COCTORS

ABCD- E

ALL

!
f

DR.C

CDITTTTRRET—

N B

t OTHER

~ DOCTORS
_(148)

AVERAGE
~FOR OTHER
_DOCTORS

§ 758°|.°

DOCTORS A -B-C:-D-E
Received 54%of oll payments
made by this firm to Treating
Doctors in Liability Coses.
The balance wos divided
aomong |45 Doctors .

Doctor A
pleoded 5% Amerdment
{ Granted tmmunity)

Doctor B
pleoded 5" Amendment
{ Gronted Immunity )

Doctor C

claimed A0 Impropriety
despite contrary documentotion

Doclor D
was not called because he
has been indicted for
Tox Evasion

Doctor E
pleaded 5* Amendment
( Gronted lmmunity )
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EARNED PREMIUMS - INCURRED LOSSES
YEARS 1967 - 1971, INCL.

STANDARD

WRITTEN EARNED _ INCURRED PAID
YEAR PREMIUM PREMIUMS LOSSES LOSSES
1967 $ 204,399,286 s 191,663, 727 $121,706,685 $ 92,557,825
1968 236,015,305 232,314,072 137,477,633 104,539,598
1969 260,634,146 253,468,183 143,146,697 109,337,722
1970 278,380,150 273,993,821 157,716,621 122,020,261
1971 291,356,047 284,666,161 176,777,315 132,445,706

$1,270,784,934 1,236,105,964 $ 736,824,951 $560,901,112
INCREASE IN RESERVES 175,923,839

N.J.WORKMAN'S COMPENSATION
INCURRED LOSSES 1967 - 1971

PAID LOSSES (67-T1) s 560, 901,112
ADD RESERVE FOR LOSSES 12/31/11 347,550,747

TOTAL + 908,451,859
LESS RESERVES FOR LOSSES12/31/66 171,626,908

INCURRED LOSSES $736,824,951

$736.824,951

NiJ, I¥VH)



CHArT ELEVEN

FORMULA FOR DEVELOPING EXPERIENCE RATE

OF UNPAID LOSSES

NEW JERSEY WORKMANS COMP. 1967 -
Actual Actuol

Total Paid Losses Paid Losses Poid LossesRelating

in Year Indicated Current Year  to PriorYears
Reserve 12/31/66 171,626,908
1967 92,557,825 1967 12,866,261 79,691,564
Reserve 12/31/67 200,775,768
1968 104,539,598 1968 15,687455 88,852,143
Reserve 12/31/68 233,713,803
1969 109,337,722 1969 16,629434 92,708,288
Reserve 12/31/69 267,522,778
1970 122,020,261 1970 17,869,231 104,151,030
Reserve 12/31/70 303,219,138
1971 132,445,706 1971 18,510,967 113,934,739
o $560,901,112 AVERAGE 5 YEAR

LOSSES &~ —— ———— =
1967 -1971

Loss Reserve 12/31/71 $ 347,850,747
Dividing Reserve by 241.456%
Computed Reserve 143,266,866

Add: 157 for trends-
Unpaid Allowances,etc. 21,490,029

Computed Reserve 12/31/71 164,756,895

Excess Reserve 12/31/71 $182.793,852
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Percenlog
of Reserve
to Paid Loss

214.227;

225.301°

251.9437

256.896°

266.152;

241.456



CHART TWELVE

NewJerseyWorkmen's Compensation
Valuation of OccupationDiseaseCases

1972
1972 PERCENTAGE DOLLAR
w/C CARRIER VALUATION VALUE
9.6 A 10% 2,500
10.8 B DOUBLE CARRIER'S NOT
DOCTOR VALUATION INDICATED
23.3 C 15-17% 33003740
66.6 D 25% 5500
23 E 50% 11,000
AVERAGE 25.5% 5,610
AVERAGE CASE SETTLEMENT

N.J.W/C CASES 1972 6% $1,320

AVERAGE DIFFERENCE
IN VALUATION 19.5% +4,290
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CHARrRT THIRTEEN

N.J.Workmen’s Compensation
Net Investment Income-Allocated toComp. Business

GROSS ALLOCATED
INVESTMENT PERCENTAGE TO W/C
CARRIER *# INCOME * ALLOCATED BUSINESS

A $ 63,778 413 29%  $16.074,140

B 66,550575 16% 10872972
C 104912, 359 5% 5.768,340
D 11,770 434 54% ©.359.336
E 39,054,758 34% 13,559,902
F 92.805,943 29% 26,614,00(
G 9,935,004 55% 5.505.46¢
Average 32%
s Nalional Figures ' SOURCE: Insurance

s+ Carriers write 45% of W/CinNewJersey Company Reports- 1972
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UNDERWRITING & INVESTMENT INCOME

MAJOR WORKMEN'S

COMPENSATION INSURANCE CARRIERS

1971 & 1972 (In Millions)

ton 1972 PERCENTAGE OF
CARRIER UNDERWRITING INVESTMENT  UNDERWRITING INVESTMENT  INVESTMENT INCOME
ATTRIBUTED TO W/C

- STOCKCOo. A ¢ 2.9

ST0OCKCO. B L (35.8)
STOCK CO. C 37.5
ST0CKC0. D 25
MUTUALCO.E  13.5
MUTUALCO. F  37.1

$ 737 $140 $537 29%
101.8 2.6 66.5 16 %
61.1 18.1 104.9 5%
ne L (4.3) "7  54%
34.7 5.9 39.0 34 %
13.6 34.1 92.8 29 %

MUTUALCO. G 27.3 10.3 325 99  55%
$85.0 366.8 1029 378.5 Aerge32 %
TOTAL 4518 s 481 4
PERCENT OF UNDERWRITING
INVESTMENT INCOME
TO TOTAL 19% 81% 2% 79%

SOURGE: ANNUAL REPORTS SUBMITTED TO N.J. DEPT. OF INSURANCE 1971 - 72

L - LOSSES
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NEW JERSEY WORKMEN'S COMPENSATION
ALLOCATION OF EARNED STANDARD PREMIUM DOLLARS
FOR YEARS-1967- 1971, INCL.

EARNED STANDARD PREMIUM '$1.236,105964 1002
LESS :

Allocation to Reserves for Losses 175923 839 14%
Payments to Petitioners Attorneys
and Medical Doctors 58,002,396 5%

Insurance Company Operating
Expenses, Profit Incl. Dividends,

Discounts and Adjust . 499,281,013 40%
TOTAL 733,297, 248 59%

‘Balance to Injured Workers 502,808,716 41%

NHALAL] LEVH))



DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WasHINGTON, D.C. 20224
May 4, 1973

Marmin G. HoLLErANw
Ezxecutive Director

State of New Jersey

Commission of Investigation

28 West State Street

Trenton, New Jersey 08608
Dear Mr. Holleran :

This is in reply to your letter, dated April 13, 1973, in which
you request a ruling to the effect that private insurance carriers
writing Workmen’s Compensation are required to furnish Forms
1099 when payments of $600 or more are made to a physician.

Section 1.6041-1(d) (2) of the Income Tax Regulations provides
that fees for professional servieces paid to attorneys, physicians,
and members of other professions are required to be reported in
returns of information if paid by persons engaged in a trade or
business and paid in the course of such trade or business. The
insurance carriers come within this eategory.

Section 1.6041-1(f) of the Regnlations states that the amount
is deemed paid for purposes of the above requirement when it is
credited or set apart to a person without substantial limitation or
restriction.

Section 1.6041-3(¢) of the Regulations distinguishes corpora-
tions engaged in providing medical and health care services or
engaged in the billing and collecting of payments of these services
from other eorporations which have an exemption from the require-
ment to file information returns.

Accordingly, insurance carriers writing Workmen’s Compensa-
tion are required to furnish Forms 1099 when payments of $600
or more are made to a physician.

Singcerely yours,

Wiriam H. RogErs,

Chief, Administrative
Provisions Branch
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