September 1, 2005

Via Electronic & Regular Mail

Maura McManimon, Executive Director

Office of Smart Growth

NJ Department of Community Affairs

101 South Broad Street

PO Box 204

Trenton, NJ 08625-0204



Re:
Comments, Ocean Township Petition for Plan Endorsement
Dear Ms. McManimon:

On behalf of the American Littoral Society (ALS), please accept these comments regarding the Petition by Ocean Township, Ocean County for Initial Plan Endorsement.  These comments were presented to the State Planning Commission’s Plan Implementation Committee (PIC) on August 24, 2005 and are being submitted to your Office within the 45-day public comment period initiated by your completeness determination on this Petition dated July 18, 2005.  

Our comments raise three fundamental issues.  Standing alone or considered together, we believe these issues limit the ability of the State Planning Commission or the PIC from approving Plan Endorsement or taking any action on the Petition to move it further through the Plan Endorsement Process without violating its own rules or failing to oversee the process in good faith.
1) The Office of Smart Growth should not have deemed this Petition complete on July 18, 2005.  The Petition and supporting documents did not then and do not now meet the completeness requirements of the Plan Endorsement Guidelines.  The proposed solution to revise the PIA so that it reflects deadlines for submission of these documents is not appropriate under the Guidelines and sets unacceptable precedent for the CAFRA coastal centers process and for the Plan Endorsement process itself.
2) Substantive deficiencies in the Petition and its supporting documents render CAFRA consistency review by the NJDEP impossible.  The next step after the State Planning Commission for Ocean Township’s Petition arises within CAFRA’s coastal centers program, N.J.A.C. 7:7E-5.2, 5B.3-.4 & Appendices 2, 3 & 4.  Pursuant to CAFRA, once the State Planning Commission acts on the Petition, the NJDEP has 45 days within which to assess the Petition for consistency with CAFRA’s rules and policies for protecting coastal resources.  As the Petition and its supporting documents currently stand, this CAFRA consistency review is impossible.  
Given the deliberate nexus in the coastal centers program between Plan Endorsement and CAFRA consistency review, the State Planning Commission should not move forward on this Petition to trigger that review until and unless it is substantively complete by CAFRA standards.  
Those standards require not just primary but also secondary and cumulative impacts analysis as well as consideration and analysis of natural resource capacity issues.  None of these are adequately included in this Petition or in any of its supporting documents. 
3) Land Use Plan updates are necessary to demonstrate how the master plan and local land use structure will be used to implement the smart growth and environmental protection elements set forth in the Petition.  These updates must be provided to the Commission and to the public for review before the Commission acts on this Petition.  These updates will facilitate the Petition’s satisfaction of its obligations pursuant to the Guidelines for Initial Plan Endorsement, and they will assist the Township in completing its capacity-based coastal resource analysis for final Commission action and the NJDEP CAFRA review.  ALS does not believe they should not be added as elements of the PIA but should be separate, pre-endorsement obligations to be completed prior to any further action on this Petition.
The remainder of this letter is dedicated to providing you with additional details regarding our position on each of the three key issues outlined above.  

1) Plan Endorsement Guidelines & Requirements for Completeness Determination
The NRI and the Statement of Planning Coordination were and remain substantively deficient.  On its face, then, the Petition was not complete at the time the completeness determination was issued on July 18.  
OSG’s initial reaction to the Petition as described in your March 11 notice of deficiency was the correct reaction to a center-based development proposal that, save perhaps for negotiations about the physical location of the center boundary line, was deficient in content under the Guidelines.  The responses from the Township leading to the July 18 completeness decision were on many key issues relating to environmental impacts and capacity little more than promises for future action and statements of a willingness to accept certain tasks – like an NRI – as projects to be completed once Initial Plan Endorsement was granted.
Here, the NRI requirement has been folded into the PIA as a “short term” task.  We do not believe the PIA should be used to remedy Petition defects that should have been resolved prior to the completeness determination.  The PIA as it is described in the Guidelines is simply not designed to fix failures in the Initial Petition package.  It is rather supposed to be the “to do” list, the specific tasks or action items that are necessary for the Township to move forward on realizing the vision of smart growth that is represented in the Endorsed Petition.  Without substantive information that was both complete and made available to the public for review and comment prior to the State Planning Commission’s consideration of the Petition, there is simply no way for anyone – not the Commission, not OSG, not NJDEP and not the public – to determine the validity of that vision in terms of smart growth objectives.  
Allowing towns seeking Plan Endorsement to postpone their pre-petition obligations until after endorsement is received is inappropriate under the Guidelines and a backward approach to implementing the State’s smart growth policy.  To give away the benefits of the process before the requirements of the process are complete sends a message that there is very little substance involved at all, that technical compliance with the Guidelines and the standards and objectives of Plan Endorsement and the State Plan itself is sufficient to obtain rewards like streamlined permit review, infrastructure financing and planning assistance.  
The Guidelines contemplate more than technical or administrative completeness for Initial Plan Endorsement, and we believe the State Plan makes a similar demand for your work in promoting smart growth policy at the local level.  

With respect to this Petition, the NRI that was submitted to your Office was entirely unsatisfactory, and the NJDEP communicated this to you and to the Commission when it first came into their agency for review.  Yet somehow, without any substantive revisions to this document, the Petition was allowed to move forward.  Even now the completion of the NRI is merely identified as a “short term” task on the PIA.  We wholeheartedly disagree with that approach.  The NRI must be accurate, up-to-date and finalized prior to any further action on this Petition.
The second missing item from this Petition is just as troubling, given that the Township seeks not only Initial Plan Endorsement but also designation as a coastal center under CAFRA.  The Applicant’s consultant stated at the August 24 hearing that its statement of planning and regulatory coordination was complete and sufficient under the Guidelines.  
We disagree for two very obvious and critical reasons.
· Once this Petition moves out of the Commission’s hands it passes into those of the NJDEP for review as a potential coastal center within the CAFRA program.  A statement of CAFRA coordination – sufficient to enable the NJDEP to do its job in determining the consistency of not just the proposed center but of the entire development proposal as it affects growth in the entire Township requires details about how the entire center-based plan inside and outside the boundary will avoid adverse impacts to the local and regional coastal ecosystem and how it will impact the natural resource carrying capacity of the coastal region.  Since Ocean Township lies within the very sensitive Barnegat Bay region, the Petitioner’s burden to demonstrate no adverse impacts is particularly important given that the context within which the proposed high density growth will occur is one that is recognized for its exceptional environmental significance.  This burden to address local and regional impacts and capacity issues must be formally acknowledged by the Commission as a component of the planning coordination statement and a necessary condition of the completeness determination.  The Petition and supporting documents are not sufficient in this regard.

· The Petition does not currently address how the Township will satisfy its obligations to provide affordable housing or otherwise comply with COAH requirements.  Other organizations, including the Coalition for Affordable Housing and the Environment, will address this missing element in detail.  However, the absence of this information is a notable threat not just to the social responsibility of the Petition but also to its environmental integrity.  A “builder’s remedy” lawsuit is, as we learned on August 24, currently unresolved and pending in court that concerns a high-density development proposal for the so-called “shoreline property”, a parcel of land within the area that is proposed to be down-zoned and re-designated from growth to preservation as a part of the Plan Endorsement process.  If this matter cannot be resolved so that this land remains undeveloped and affordable housing is directed into the center, a 128 acre slice of the land that has been offered by the Township as compensation for the center boundary will be lost.  Perhaps as important, however, is the concept that – contrary to the stated requirements of the Guidelines and to the objectives of the State Plan – a smart growth “reward” or designation like Plan Endorsement can be bestowed upon a Township even though it is historically recalcitrant in preparing a viable housing element for its own master plan.  
Like the NRI, the housing element and an affirmative statement about compliance with COAH are necessary elements of a statement of planning coordination that are missing in this Petition.  No further action should be taken by the Commission until this matter is resolved and the housing plan is finalized.  
2)   Substantive Plan Endorsement Standards for Petitions Seeking CAFRA Coastal Center Designation
The CAFRA coastal centers program is a framework that consists of a synthesis of environmentally-specific planning and regulatory compliance review, is specifically designed so that Plan Endorsement and the coastal centers program work together to promote smart, sustainable growth in the coastal region.  
Within 45 days of an action by the State Planning Commission, this program requires the NJDEP to make a determination as to whether the Petition would result in “unacceptable harm to the coastal ecosystem or the resources of the built or natural environment, or would otherwise be clearly inconsistent with the purposes of CAFRA…”.  (N.J.A.C. 7:7E-5B3).  NJDEP cannot make this assessment based on the information and supporting documents associated with the Petition in its current form.  
As discussed at the August 24 hearing, the CAFRA coastal centers review process demands more of a Petition than technical or administrative completeness.  To facilitate the NJDEP’s review of Petitions seeking coastal center designation and to work toward a predictable set of CAFRA compliance standards that all applicants for coastal center designation can expect at the outset of the process, the Commission should require the following: (a) substantive information about local and regional environmental impacts associated with the physical location of the proposed center boundary; and (b) information and analysis addressing natural resource capacity issues and the coastal region’s ability to sustain the entire proposed growth package.  

CAFRA requires a Petitioner to assess and make public its analysis and conclusions on both of these issues.  Because CAFRA addresses not only primary but also secondary and cumulative impacts, both as a matter of regulatory compliance (for example, see N.J.A.C. 7:7E Subchapter 6) and as a statutory requirement (see Section 10 of CAFRA, N.J.S.A. 13:19), CAFRA also requires that the Petitioner supply the NJDEP with sufficient information and analysis to show that the proposed development on the whole – both inside and outside the proposed boundary – can be supported by the natural resources that are at stake.  
Natural resource carrying capacity is fundamental to the CAFRA coastal centers program.  But because the coastal centers rule itself leans so heavily on smart growth conclusions made about a particular Petition during the Plan Endorsement process, and indeed is not even initiated until and unless that State Planning “check” is complete, the Commission ought to acknowledge the obligation to ensure that the Petition sets forth specific details about capacity-related issues as a part of its smart growth determination.  Waiting for the NJDEP to sort through substantively thin impacts and resource data during its 45 day review period, or waiting for that review to occur in the context of individual CAFRA permit applications, is inefficient from a planning and regulatory perspective and increases the amount of uncertainty that Petitioners must tolerate as they go through the Endorsement – coastal centers process.  As we discussed at the August 24 PIC meeting, lacking substantive CAFRA-related information and analysis, a Petitioner could easily proceed without a hitch through Plan Endorsement and subsequently be denied coastal center designation.  This would do little to encourage towns to participate in either program.  While the Commission obviously cannot guarantee a Petitioner a particular, positive outcome vis. a vis. the coastal center process, it absolutely can and should act in a way that improves the substantive quality of the Petition as it relates to CAFRA’s goals and policies.  
The State Planning Commission should therefore not act on this Petition and should deny Initial Plan Endorsement until and unless the Petition is deemed to be substantively complete as to the comprehensive CAFRA compliance questions about coastal resource impacts and carrying capacity that the NJDEP will have to resolve in the coastal centers context.

For this Petition to sufficiently address CAFRA compliance with respect to natural resource capacity, we recommend that the Township revise or add to the Petition package with the following items: 

· Updated build out analyses under proposed density for the center if coastal center status is approved.

· Water supply or allocation permit applications and analyses that acknowledge regional aquifer studies and supply limitations.
· Sewer capacity and plans, with specific timelines, for revising WQMPs to remove proposed PA5 areas from within SSA boundaries and for any additions to the WQMP that would be necessary to service the proposed center.

· Storm water control measures and management plans, specifically addressing regional C1 designations, sensitive downstream habitat areas and/or downstream water quality impairments in the Barnegat Bay.  Status of local compliance with storm water management program and newly promulgated regulatory deadlines should be included.  Any necessary changes in storm water management plans associated with center-based development should be specified.  
· Updated open space plans that address not only the present inventory but also any changes – additions or eliminations – that are associated with the Petition or development that will be associated with it.  Public access areas for any and all waterfront areas should be specified, as should any proposed or anticipated changes for them.  All present and future pedestrian or multi-use paths and or lands targeted for addition to or removal from the ROSI should be specified, and the Petition should clarify how these proposals comport with the County’s open space and land conservation program.  Any foreseeable Green Acres diversions should be noted and explained in terms of their public necessity in light of development plans.  Options to diversion as well as replacement land and natural resource values at stake must also be discussed in this updating process.  

· Primary and secondary road improvements and/or construction.  We note that general statements about coordination with the Route 9 Corridor Coalition are insufficient to prove the absence of adverse impacts on the coastal environment that will be associated with any road improvements or construction outside the center boundary.  In this Petition, it is particularly important that the Township clarify and make public its intentions regarding the expansion of Volunteer Way, how this will impact the proposed PA5 area and how mapped critical habitat will be protected if roads are proposed to be built in the area.  The Petitioner should demonstrate at this stage of Plan Endorsement that it has considered and would implement wildlife-sensitive options for engineering and design if road construction were to occur here.
· Groundwater uses and impacts.  

· Water quality impacts using watershed-level analyses, in particular addressing the Category 1 Barnegat Bay region.  In this context, the Petition should specify how its development goals impact or relate to the goals and planning documents of the Barnegat Bay Estuary Program and Ocean County on issues relating to water quality protection and land use.  
3)
Pre-Endorsement Land Use Plan Updates
Building on the concept of improving the substantive quality of the Petition package as it relates to natural resource capacity, the following Land Use Plan updates should be required prior to the Commission’s taking any action to approve or move the Petition further through the process.  These Land Use Plan updates are essential because regulatory compliance vis. a vis. CAFRA is only one side of the capacity coin because sub-CAFRA development, i.e. development that does not trigger CAFRA review, can as significantly affect carrying capacity bit-by-bit as can one large CAFRA-regulated project.  Moreover, local ordinances will be fundamental to controlling other kinds of activities that can adversely impact coastal resources and that may not themselves be subject to state permitting activities.  

The consequences of a failure to implement specific Land Use Plan updates in terms of the Township’s overall smart growth and environmental protection objectives could entirely undermine all other regulatory and planning activities.  The NJDEP noted the value of these Land Use Plan updates at the August 24 hearing, and we support their request that the Commission obtain assurances on these matters as a condition of Endorsement.  The proposed center-based development is a package of interrelated planning and compliance activities that are mutually supportive; a failure in one or two areas stands to undercut the potential success of all.  The Land Use Plan updates are thus like the housing element and specifications about infrastructure expansions, particularly primary and secondary roads and sewers – key and necessary pre-conditions for Endorsement that cannot and must not be relegated to the PIA as objects of future action.
We recommend the following Land Use Plan updates.  These are not only fundamental elements of sound and comprehensive planning but also address coastal resource capacity issues that will impact the NJDEP’s CAFRA coastal centers review.

· Sub-CAFRA ordinances should be proposed to control and manage the resource impacts of development that will be allowed in the new proposed PA5 areas as well as in any other growth areas that will remain outside the proposed center boundary.  

· Well head protection areas occurring within and outside of the proposed center boundary should be identified, and ordinances should be promulgated to control development in their vicinity.  

· Ordinances to down-zone new proposed PA5 areas should be provided for review with specific timeframes for promulgation.

· TDR should be explored and a plan proposed for its use to further target growth into the most appropriate and least environmentally sensitive areas of the township.  Working with the Pinelands Commission in this regard may be necessary to the extent there are lands within that Commission’s jurisdiction that are sought to be developed/preserved using TDR.  However, we caution the State Planning Commission to carefully review proposed TDR ordinances to be sure growth is not being pushed out of Pinelands areas and into environmentally sensitive coastal/CAFRA areas simply as a way to scale back overall growth in the Pinelands region.  Capacity issues vis. how much growth can be sustained exist on both sides of the National Preserve boundary.  

· Cluster ordinances should be provided for review with timeframes for promulgation, specifically applicable to remaining growth areas outside the center and the new proposed PA5.  Additionally, clustering should be used to the maximum extent practicable in the center boundary so that development is directed away from any remaining undeveloped waterfront or lagoon areas.  

· Stream corridor protection and/or erosion control ordinances should be provided for review with specific timeframes for promulgation, applicable to remaining growth areas outside the center and the new proposed PA5.  

· Species and/or Habitat Management Plans should be developed for all federal and state listed species, including plants, that are present in Ocean Township.  These plans should be coordinated and prepared with federal and state fish and wildlife experts, the NJ Endangered and Non-game Species Program (ENSP) and other relevant county and/or regional officials, perhaps associated with the Barnegat Bay Estuary Program in particular.  These Plans should be proposed for formal inclusion within the Township’s master plan.  The NRI that will be completed prior to further action on the Petition will identify what species are present and where, and the Plan will enable the Township to develop strategies and ordinances, where appropriate, to limit growth in habitat areas, to limit tree cutting in upland forests, to require tree planting and re-vegetation as a condition of building permits, etc.  The Plan will also provide a mechanism for the Township to use in seeking funds from state and/or federal agencies for restoration or enhancement projects that can either replace previously-degraded or developed habitat or improve buffers or corridors that are vital to species survival in our heavily developed coastal region.  The value of these Plans in protecting vital habitat in the Barnegat Bay region cannot be underestimated.  The Plans represent a comprehensive, pro-active and ecologically informed approach to protecting species and habitat that will be bolstered by and in some ways improve on existing regulatory programs.  
Conclusion
As we testified to the Plan Implementation Committee on August 24, the Ocean Township Petition is extremely important in setting the standard for other coastal towns who seek to reap the benefits in density and impervious cover that are available through the CAFRA coastal centers program.  These rewards are substantial in terms of development and economic potential.  Because of the well-recognized sensitivity and statewide significance of the coastal resources at issue in these coastal centers, however, the potential for adverse environmental impacts is also great.  
The Plan Endorsement Guidelines and the CAFRA program work in tandem to set the bar for the procedural and substantive integrity for those Petitions for Plan Endorsement that also seek coastal center designation.  We ask that your Office and the State Planning Commission hold this Petition and all other similarly situated coastal petitions to the standards and policies contained in both and that you take seriously your role in presiding over the gateway to smart growth in the coastal zone.  

Sincerely,

Leann Foster-Sitar, Esq.
Policy Director

cc:
Bradley Campbell, Commissioner, NJDEP (via fax)


Jeanne Herb, Director, Office of Policy & Planning, NJDEP (via fax)


Rick Brown, Office of Policy & Planning, NJDEP (via email)


Danielle Stevens, Office of Smart Growth, DCA (via email)


Bill Harrison, Office of Smart Growth, DCA (via email)


Dave McKeon, Director, Ocean County Planning Department (via email)

� We note that the Petitioner’s consultant has stated that this element of the capacity analysis is satisfied; however our review of the Petition documents to date did not reveal an updated build out under projected, center-based zoning.  We acknowledge that there may be additions to the record/file that we have not yet reviewed but want to encourage the Commission to itself seek out and review the Petition package to be sure the updated build out is not only physically in the file, but also substantively acceptable.
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