New Jersey Conservation Foundation – New Jersey Highlands Coalition – North Byram Concerned Citizens

c/o 170 Longview Road, Far Hills, NJ 07931  908-234-1225

January 21, 2007

TO:
Office of Smart Growth

Plan Implementation Committee, State Planning Commission



c/o
Eileen Swan

Executive Director

Office of Smart Growth

State Planning Commission

Via email osgmail@dca.state.nj.us;  Eileen.Swan@dca.state.nj.us
RE:
Office of Smart Growth Draft Plan Endorsement Report for Sussex County
(dated Dec.14, 2006, revised Jan. 10, 2007)

  The New Jersey Highlands Coalition, New Jersey Conservation Foundation, North Byram Concerned Citizens and others take issue with the Office of Smart Growth Staff Recommendation recommending Initial Plan Endorsement for Sussex County’s Strategic Growth Plan. We emphatically urge the Plan Implementation Committee to reject this recommendation.  The Draft OSG Report fails to address significant issues regarding both Sussex County and the Highlands Region.

I.  THE TIMING AND CONTEXT OF THE SUSSEX COUNTY PLAN ENDORSEMENT PETITION REQUIRES ITS REJECTION AT LEAST UNTIL THE ADOPTION OF THE HIGHLANDS REGIONAL MASTER PLAN.

  The New Jersey State Development and Redevelopment Plan (2001) recognizes the Highlands region as the first Special Resource Area in New Jersey. SDRP 171. The SDRP Highlands Special Resource Area includes 90 municipalities in the Highlands, of which 13 are located in Sussex County (Andover Boro, Andover Township, Byram, Franklin, Green, Hamburg, Hardyston, Hopatcong, Lafayette, Ogdensburg, Sparta, Stanhope and Vernon). Appendix G, 349. The SDRP not only recognizes the Region, but also calls for a planning initiative to “identify and address the existing and prospective conditions, opportunities and challenges of the Highlands Region; secure the protection of water quality and water supply, natural resources, open space, unique landscape and community character.”  SDRP 173-74.

  SDRP major tasks for Highlands Regional planning initiative include: 

· Undertake a regional capacity analysis to determine levels and locations of growth that can be sustained within the Highlands Region while maintaining the functional integrity of the regional ecosystems, agriculture, water supplies and local community character.

· Establish sound planning, development and water use practices to maintain and enhance the quality and function of the water ecology – including ground water, aquifer recharge areas, headwater streams, rivers, lakes, reservoirs and the forested areas that support system funcions – and the sustainable management of water resources for both local and extra-regional use….

  The SDRP recommendations were codified into law by the Highlands Water Protection and Planning Act (2004).  The Highlands Act, like the State Planning Act, recognizes the importance of regional planning, and requires the adoption of the Highlands Regional Master Plan (RMP) in order to protect and enhance the significant values of the entire Highlands Region.  The Master Plan currently being created for the region is the outcome and legally mandated implementation of the SDRP recommendation, and is de facto an extension of the SDRP. Thus, the Highlands RMP supercedes the SDRP in the entire Highlands Region, and Plan Endorsement should not be considered for any part of the Highlands Region until the Highlands Regional Master Plan has been adopted. 

 On January 11, 2007 the Highlands Council reaffirmed its policy in this regard, and resolved to recommend that the State Planning Commission defer endorsement petitions in the Highlands Planning Area until the Highlands Regional Master Plan is adopted, in order to minimize potentially differing guidance, policy and standards among state agencies. 

  Our review of the OSG Draft Report reveals that it contains but one minimal reference to the Special Resource Area, namely its recognition by the County (p 23). Therefore, we request the addition of the first three paragraphs above to the OSG Plan Endorsement Report for Sussex County.

Secondly, NONE of  Sussex County should be approved for Plan Endorsement until the Highlands RMP is adopted.  Almost every new development in the County, as well as proposed transportation initiatives, will have impacts on the Highlands Region. For example, three potential developments – a 600-unit Beazer Homes project, a proposed transit village and a potential Toll Brothers project – are currently proposed for Andover Borough and Township, which are not included in the Highlands Act or RMP.  However, these projects will directly impact Green and Byram Townships, which are included in the Highlands RMP. (See attached Andover jpg)

All three projects will impact a tributary of the Pequest River which leaves the Highlands (Preservation Area) in Byram Township, to flow through Andover Township and the Borough of Andover, and then re-enter the Highlands (Planning Area) in Green Township, with disturbances and a proposed sewage treatment plant, for which permit renewal is sought. All three projects will impact Byram and Route 206 in the Highlands with increased traffic.  All three will require water withdrawal from a Highlands HUC-14.  

Other developments on the “fringe” of the Highlands may have similar impacts on the Highlands Region.  For example, other projects outside the Highlands but with significant Highlands impacts include:

· the Newton/Hampton Center and any additional development there, which may include high density development and TDR receiving areas, will use Highlands water from Morris Lake, and will increase traffic on Routes 15 and 206 in the Highlands (See attached NJ Herald, Filtration plant gets applause);

· County road widening projects outside the Highlands that will increase traffic into the Highlands (See attached NJ Herald, Roadwork draws early protest);

· Development in Wantage and Sussex Borough (possibly 1300 and 300 units) will impact traffic on Routes 15 and 23 in the Highlands;

· The proposed Outlet Mall/Town Center at Ross’s Corner will impact traffic on Routes 15 

and 206 in the Highlands.

 Approving Plan Endorsement for any part of Sussex County at this time would leave impacts on the Highlands such as these entirely unaddressed.  The legislative relationship between the State Planning Act and the Highlands Act further highlights the demand for deference to regional natural resource-based planning.  The Highlands Act specifically amended the State Planning Act to require the State Planning Commission to "rely on the plans and regulations" of the Highlands Council.  N.J.S.A. 52:18A-206. 

The Highlands RMP will be finalized and submitted for Plan Endorsement within the year.  At that time, the County's petition for plan endorsement should be considered and any inconsistencies with the endorsed RMP should be amended. Any other approach undercuts the explicit goals of the Highlands Act and the State Plan's internal recognition of, and planning and implementation strategies for, the Highlands as a Special Resource Area.  SDRP 2001, 171-174

II.  CONVERSATIONS WITH SUSSEX COUNTY RESIDENTS AND MUNICIPAL REPRESENTATIVES HAVE MADE CLEAR THAT NUMEROUS SUSSEX COUNTY MUNICIPAL OFFICIALS ARE OPPOSED TO MAJOR ASPECTS OF THE SUSSEX COUNTY STRATEGIC GROWTH PLAN.  

  The emphasis on and facilitation of growth, the impact of unwanted centers directly adjacent in a neighboring municipality, proposed highway expansions and reactivation of the Lackwanna Cutoff, which will have broad regional implications, are major points of disagreement.  However, municipal officials are afraid to speak out against the SGP for fear of retribution, such as denial of project or open space funding, by Sussex County elected or appointed officials. Some municipalities originally supported the SGP but have had changes in leadership and are now opposed to the Plan. It has been pointed out to me that county officials do not suffer the unwanted consequences of growth that municipalities experience directly, as towns are left to pay as more and more services are demanded by a growing population, while the rural quality of life declines.  In addition, private citizens state that views that diverged from that of the Plan’s pro-development proponents have been stifled and ignored by the County throughout the process. 

III.  UNDUE CONSIDERATION AND DEFERENCE HAS BEEN GRANTED SUSSEX COUNTY OFFICIALS FOR A PLANNING EFFORT THAT DOES NOT LIVE UP TO THE CLAIMS MADE FOR IT BY THOSE INVESTED IN THE PROCESS. (OSG report, pp 4, 6) 

Sussex County claims of collaborative efforts between County officials,  residents, and local officials are highly questionable.  The $300,000 Smart Growth Planning grant allocated to the County in 2000 by the Office of Smart Growth set a number of important goals and requirements that were never fulfilled. (See below.)

The disappointing quality of the Sussex County public hearing held June 1, 2006 and the County presentation to the PIC on August 23 are indicative. Both meetings were uninformative, as at neither of these two occasions was the Plan itself presented in any substantive fashion. 

The County’s visioning process neither met the standards of Plan Conformance nor did it  satisfy the Scope of Work outlined in the Sussex County Grant Application for a Smart Growth Planning Grant (2/14/00). 

RE “Community Vision and Public Participation.” (p. 13) The OSG report states that members of the Strategic Growth Advisory Committee (SGAC) attended numerous “visioning meetings” held County-wide. Based on the experience of citizens who attended those meetings, that is a misnomer. 

The Sussex County Grant Application for a Smart Growth Planning Grant (2/14/2000) called for project consultants to prepare for [a] visioning process by identifying “areas of rapid growth, existing or proposed developments with regional impacts, areas of potential conflict as zoned with environmental constraints or carrying capacity…” The consultants were also to “complete a Capacity Analysis focusing on, among other factors “wastewater facilities, water supply (including analysis of watershed groundwater budget maps… water quality and transportation infrastructure…” Public participation was to include a "countywide visioning process …widely publicized through a media plan and …[with] a minimum of four public workshops ... throughout the county to garner public input….The visioning process will facilitate a countywide discussion of the relevant issues associated with different development and conservation scenarios. ..the visioning will focus on determining broad areas for development and conservation within the county..." (Sussex Co. Smart Growth Grant Application pages 5 – 6)

 Little, if any, of this analysis was provided to the County by its consultants, nor was there county-wide discussion of alternative development and conservation scenarios. The initial series of public meetings in June 2002, although billed as “Visioning Meetings,” were primarily focussed on municipal review of maps, rather than broad discussions what citizens and local officials wanted for their county in the future.

Minutes of the Sussex Co. Strategic Growth Advisory Committee dated July 31, 2002 include the following account of these meetings:  

"Donna [Traylor] thanked everyone that participated in the visioning meetings,… Meeting discussion [included] Review of Visioning meetings and process - There was a great deal of discussion on the technical issues, mapping, the product, data and the municipal meetings. All agreed the build out needs to be corrected, the mapping was flawed and the data was not trustworthy… Also, the capacity analysis was not done."

"There was also discussion on the feedback from the meetings…the same issues exist throughout the County… For the most part, residents are concerned about property taxes, development occurring… downtown economic development rather than "big box", stores and traffic.  They did not want additional residential development and were for preservation of open space… It was felt that the questions from the [Strategic Growth Advisory] Committee did not elecit the feedback needed and that the meetings were not set up to examine regional issues." (emphasis added)

Lou Cherepy, a member of the Strategic Growth Advisory Committee, submitted "Thoughts on the Sussex County Strategic Growth Plan," a memo summarizing his perception of the municipal meetings. His critical observations included the following:

“The clearest message from the municipal visioning meetings was that the plan should preserve the current character of Sussex County.  Without an emphasis on farmland preservation , open space and water resource protection, maintenance of the small town atmosphere, preservation of country roads and viewsheds, etc., the plan will not have municipal acceptance…

“I believe the municipalities and the interested public are looking for feedback on what were the overall or county-wide messages to come out of the visioning meetings.  The question will surely be raised in the next round of meeetings, and we should have an answer.”  However, that answer never came.

IV.  ALTHOUGH THE STRATEGIC GROWTH ADVISORY COMMITTEE EVENTUALLY DEVELOPED A “VISION” WITH SIX GOAL STATEMENTS, THE IMPLEMENTATION STRATEGIES PROPOSED ARE INADEQUATE TO ACCOMPLISH THE STATED GOALS.

The six goal statements are:

· Maintain the quality of life in Sussex County

· Encourage protection of agricultural production areas

· Protection of private property rights

· Preserve environmentally sensitive areas

· Maintain and enhance surface and groundwater quality/water quantity

· Direct future growth into areas which can support and sustain proposed development uses, intensity and economic development opportunities.

The inadequate implementation strategies exemplify obvious deficiencies in the Sussex SGP. (OSG draft report p 14) Goal 4, “preserve environmentally sensitive areas”, for example, appears to be implemented by only 2, perhaps 3 strategies. One is to “protect areas of steep slopes and view sheds.  In areas with steep slopes of 35% or greater, recommend and encourage low density ‘mountain conservation’ development of one dwelling unit per 10 acres.”  This standard  is deficient and contrasts sharply with the Natural Resource Conservation Service recommendation that no development at all be permitted at slopes 25% or greater.  The Highlands Council is recommending graduated restrictions above 10% slope.  

The second mechanism proposed for environmental protection is “establish and maintain a 150 foot buffer along all stream segments mapped by the NJDEP (75 feet on either side of stream).”  This standard does not resemble current legal standards.  Sussex County has many Category One streams, and they are required by the DEP to have 300 foot buffers on either side.

A third strategy, which is also a strategy for the goal to “direct future growth into areas which can support and sustain proposed development uses, intensity and economic development opportunities,” is: “Encourage downtown and highway corridor revitalization while simultaneously encouraging future growth in areas which do not destroy environmentally sensitive areas of the County.”  Since virtually the entire county is, or prior to center designation was, mapped as PA 5 (Environmentally Sensitive) and PA 4 (Rural) in the State Plan, one questions exactly where such development would be located.  

Obviously, steep slopes and streams do not form the entirety of environmentally sensitive areas. OSG should require that Sussex County address the full spectrum of environmentally sensitive areas, as described in the Natural Resources Inventory (NRI) required by the OSG Plan Endorsement Guidelines:

· Habitat for threatened,endangered, and priority species,…areas identified as necessary to protect, sustain or restore plant or animal populations identified in state or federal recovery or management plans;.

· Areas of critical water supply including but not limited to important water supply areas, Category 1 drainage areas, wellhead protection areas, aquifer recharge areas, source water protection areas, and …buffer areas defined under Freshwater Wetlands Protection Act;

· Wetlands defined under Freshwater Wetlands Protection Act…;

· Open space, public lands, including natural areas and private conservation areas or wildlife refuges, and conservation easements, including those entered pursuant to the farmland preservation program;

· Natural features such as steep slopes, …geology, soils, forest cover, and hydrography,          including Wild and Scenic River data;  

· Watershed boundaries (HUC 14);

· Critical Environmental Sites as identified by the State Planning Commission.

· Streams, lakes and ponds, headwater streams and seeps, stream buffers, flood prone areas and riparian zones, as per DEP Plan Endorsement requirements.

Relevant Planning Activities (OSG draft pp 15-16 and PIA) :  Plan Endorsement requirements include stormwater management and wastewater management plans.  Sussex County was directed by DEP to submit a County Wastewater Management Plan (WMP) update by September 1, 2006.  The WMP update must comply with Executive Order 109 guidance and be consistent with the SGP and petition. We question whether this has been done. An updated WMP could require substantial changes to the SGP.  Plan Endorsement should not take place prior to the updated WMP.  Further, the Highlands Council has the authority to review all amended WMP’s, whether in the Preservation or the Planning Area.  The appropriate standard against which the Sussex County WMP should be measured is the Highlands resource assessment and RMP, which is not yet available. Therefore, consideration of Plan Endorsement should be held until the Highlands RMP has been adopted.
 The Sussex SGP does not appear to meet the completeness requirements for Plan Endorsement.  According to the Draft Report, the County is in the process of preparing a Regional Housing Element, Circulation Plan, amendments to the Water Quality Management Plan and the Solid Waste Management Plan, as well as beginning an inventory of historic and cultural sites.  A required stand-alone Natural Resources Inventory was not submitted with the original application, and it is not clear that it has been submitted at this time.  One could make a judgement that the plan endorsement petition is not yet complete, and should therefore not be considered by the PIC.

Transportation: (OSG draft pp 16, 17, 27, 29):  The SGP has advanced a circular argument, as follows: In order to reduce reliance on the private automobile, which is causing traffic problems, because of increased population in the County, which grew 10.1% from 1990 to 2000,  the SGP proposes increased population growth.  The SGP states:  “High densities in center development will give rise to the required critical population needed to economically justify mass transit facilties, thus advance the target set forth in State Indicator 15 (vehicle miles traveled per capita).”  The Policy on Transportation (page 29) states “transit oriented development will provide a stong impetus to economic development.  The concentration of development within centers will help the county to achieve the critical mass needed to provide efficient mass transit opportunities.  The increase of mass transit opportunities will have a dramatic effect on the current 98% of commuters who use individual automobiles.” This is a case of the tail wagging the dog.

It is also difficult to see how this aggressive development/transportation policy advances the six goals stated above.

Statement of Planning Coordination (OSG report, page 19).  The statement in regard to the Highlands is inadequate.  It needs to acknowledge the primacy of the Highlands RMP in the entire Highlands Region (see above), not merely in the Preservation Area. It also needs to acknowledge the Plan Conformance process for the Planning Area, and address the coordination that will be required by the program. The same comment applies to page 23, the Policy on Special Resource Areas. 

Plan Implementation Agreement:  The PIA is silent about Highlands RMP Plan Conformance, and about helping municipalities opt in.  

In sum, we do not believe that the Petition as currently framed can legitimately be awarded Preliminary Plan Endorsement.  The Petition for Plan Endorsement for Sussex County should be held until the Highlands Council has completed its statutorily mandated work assessing the natural resources and the RMP has been adopted.  At that time, Sussex County’s plan must be revised to be consistent with the Highlands RMP.

We reserve the right to submit additional comments as more information becomes available.

Sincerely,

Julia Somers, Executive Director

Wilma E. Frey, Highlands Project Manager

New Jersey Highlands Coalition

New Jersey Conservation Foundation

Scott Olson

North Byram Concerned Citizens

Cc:

Lisa Jackson, Commissioner, NJDEP

Debbie Mans, Policy Advisor to the Governor

John Weingart, Chair, NJ Highlands Council

Monique Purcell, Deputy Commissioner, NJDOA

Liz Semple, NJDEP

Dante DiPirro, Executive Director, NJ Highlands Council

Tom Borden, Deputy Director, NJ Highlands Council
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