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June 30, 2006

Eileen Swan, Executive Director

NJDCA Office of Smart Growth

P.O. Box 204

Trenton, NJ 08625-0204



Via email osgmail@dca.state.nj.us







Via email Eileen.Swan@dca.state.nj.us
RE:
Sussex County Strategic Growth Plan Initial Plan Endorsement Petition

Dear Ms. Swan:

Please accept the New Jersey Highlands Coalition's comments on Sussex County's petition to the State Planning Commission for Initial Plan Endorsement of its Strategic Growth Plan (SGP). The New Jersey Highlands Coalition is a membership organization that includes over 75 statewide, regional and local environmental organizations committed to the protection of the New Jersey Highlands' special resources.  The Coalition submits these comments to address its serious concerns about the context of the petition, substance of the petition, and the opportunity for the public to comment meaningfully on the petition.

Before addressing those concerns directly, we want to urge you to keep the public comment period open.  We understand that the Highlands Council has indicated that it will not comment on the Petition before the fall and that DEP has identified a significant body of information that is lacking from the petition.  In light of this, the public cannot meaningfully comment on the petition without the opportunity to review both the agency input and any additional information submitted by the County in response thereto.   In the interest of transparency, and actually facilitating real public involvement, the Office of Smart Growth should keep the comment period open until the agencies' comments are submitted and the County submits any additional information. 

THE TIMING AND CONTEXT OF THE PETITION REQUIRES ITS REJECTION AT LEAST UNTIL THE ADOPTION OF THE HIGHLANDS REGIONAL MASTER PLAN.

Of Sussex County's 23 municipalities, 10* are within the jurisdiction of the Highlands Water Protection and Planning Act and some part of 7 of those municipalities (Byram, Green, Hardyston, Hopatcong, Ogdensburg, Sparta and Vernon) are located within the Highlands Preservation Area.  As a result, any decisions concerning resource protection and land use can only be made with careful consideration of the goals and standards of the Highlands Act adopted in 2004 which include the preservation of open space and protection of the state's greatest diversity of natural resources including the precious water resources that supply drinking water to more than half of New Jersey's residents.  [*Byram, Franklin, Green Hardyston, Sparta and Vernon Townships, plus Hamburg, Hopatcong, Ogdensburg and Stanhope Boroughs] 

The Highlands Water Protection and Planning Act, like the State Planning Act, recognized the importance of regional planning.  It therefore required the adoption of the Highlands Regional Master Plan (RMP) in order to protect and enhance the significant values of the Highlands Region in accordance with the purposes of the Highlands Act.  The RMP is intended to provide the framework to secure both the protection of natural resources while supporting a sustainable economy.  In doing so, it will provide additional natural resource data layers, more complete analyses of sustainability, and more current information than the Sussex County SGP.
For whatever reason, Sussex County is anxious to force its plan through the plan endorsement process in advance of the RMP.  This should not be permitted for several reasons.  First, to the extent the Petition includes the Preservation Area, the State Planning Commission simply has no authority to endorse a County plan.  As the Highlands Council itself said in its June 27, 2006 letter to the Office of Smart Growth, "the Highlands Act provides the Highlands Council with the specific authority for the development of a plan and map for the Preservation Area as well as oversight of county and municipal planning in the Preservation Area."  Thus, whatever the Sussex County  Strategic Growth Plan states about the seven municipalities in the Preservation Area is wholly irrelevant.  

Consideration of the petition and the investment of resources in that consideration is a waste of scarce resources and reflects the County's refusal to acknowledge the legislative determination of the Highlands Council's primacy in this area.  The County's insistence on review of the petition should be questioned in light of the fact that "The Highlands Act specifically requires mandatory Plan Conformance for each municipality and county located wholly or partially in the Preservation Area, and requires the submission of revisions to municipal and county master plans and development regulations (“Plan Conformance”), as applicable to the development and use of land in the Preservation Area." See 6/27/06 letter to OSG.   The State Planning Act “shall not be construed to affect the plans and regulations” of the Highlands Council as it relates to the Preservation Area. N.J.S.A. 52:18A-206.  OSG and the SPC must implement the State Planning Act, not frustrate it.  Any review and any steps toward adoption of the Sussex County petition in advance of the Highlands RMP would undermine both acts..
With respect to the Planning Area, the Highlands Act requires the submission to the State Planning Commission of the Regional Master Plan within sixty days of adoption.   N.J.S.A. 13:20-8.b. The State Planning Commission must review the Highlands Council's process and plans for  the Planning Area according to the plan endorsement regulations. The legislative relationship between the State Planning Act and the Highlands Act further highlights the demand for deference to regional natural resource-based planning.  The Highlands Act specifically amended the State Planning Act to require the State Planning Commission to "rely on the plans and regulations" of the Highlands Council.  N.J.S.A. 52:18A-206. 

According to the Highlands Council, the RMP will be submitted for endorsement within the next year.  At that time, the County's petition for plan endorsement should be considered and any inconsistencies with the endorsed RMP should be amended.  Any other approach undercuts the explicit goals of the Highlands Act and the State Plan's internal recognition of the Highlands as a Special Resource Area.  SDRP 2001, p. 171-174.

THE PETITION FAILS TO SATISFY THE PLAN ENDORSEMENT GUIDELINES

The Sussex County Strategic Growth Plan fails to demonstrate compliance with a number of parameters in the Plan Endorsement Guidelines:
The Sussex County SGP Fails to Provide An Accurate Statement of Planning Coordination  

The Plan Endorsement Guidelines require county petitioners to submit a statement on consistency of the proposed plan with applicable regional plans. In addition, the State Planning Commission has clearly articulated the importance of planning efforts that demonstrate:

Coordination of plans with planning and regulatory activities of other governmental agencies, i.e., municipal boards (utility and education), state and regional planning and regulation for wastewater management, regional agency planning and regulation, neighboring jurisdictions;

Importantly, the New Jersey State Development and Redevelopment Plan adopted March 1, 2001 recognized the Highlands region as the first Special Resource Area in New Jersey. The SDRP stated that it sought “to foster communication and cooperation among state agencies, counties and municipal governments and to establish a receptive environment for regional planning efforts…The state has an interest and responsibility to steward the special resources of the state…The Commission intends that the recognition of a region as a Special Resource Area should prompt action to implement and support integrated regional planning for the purpose of sustaining and protecting the resource and amenity value of the areas.”  (Emphasis added.) 
As anticipated by the SDRP, the Highlands Water Protection and Planning Act of 2004 recognized this Special Resource Area.  As described above, the Act and the RMP mandated by the Act, must govern any planning in the Highlands region.  Any other plan must demonstrate consistency with the Highlands Act and the Highlands Regional Master Plan, once adopted.

Clearly, the Sussex County SGP fails to do so.  It neither addresses the statutory requirements of the Highlands Water Protection and Planning Act, nor acknowledges the inherent confusion and potential conflict caused by seeking Plan Endorsement in advance of the RMP which is now less than six months away.  The only concession to the need for regional planning for this critical resource area is a reference to the Highlands Task Force Recommendations that preceded the Act (Sussex SGP pp 34-36).  Thus, the petition is deficient and, moreover, it is impossible to assess in the absence of the required statement of consistency. 
Sussex County's misplaced reliance on the goals articulated in the McGreevey Executive Order #70 (which created the Highlands Task Force) is inconsistent with the Highlands Water Protection and Planning Act .
 

As discussed above, Sussex County's SGP must be coordinated with State and regional goals.  The goals articulated in the Highlands Water Protection and Planning Act are the legislative mandate for the Highlands.  Sussex County failed to acknowledge these goals in its petition and instead relies on EO #70 which provides:  "Provision of smart-growth opportunities, including economic development and redevelopment in the Highlands region through regional planning, including coordination of transportation infrastructure investments and administrative agency activities, consistent with the State Development and Redevelopment Plan."  

This goal has been superseded by the goals of the Act itself which state that land use policies should: 
“encourage, consistent with the State Development and Redevelopment Plan and smart growth strategies and principles, appropriate patterns of compatible residential, commercial, and industrial development, redevelopment, and economic growth, in or adjacent to areas already utilized for such purposes, and discourage piecemeal, scattered, and inappropriate development, in order to accommodate local and regional growth and economic development in an orderly way while protecting the Highlands environment from the individual and cumulative adverse impacts thereof.”

The Sussex County SGP  fails to include a Natural Resources Inventory (NRI) as required by the OSG Plan Endorsement Guidelines.  The Plan Endorsement Guidelines set forth the parameters for a Natural Resource Inventory  (p. 15):

1. Habitat for threatened,endangered,  and priority species,…areas identified as necessary to protect, sustain or restore plant or animal populations identified in state or federal recovery or management plans;.

2. Areas of critical water supply including but not limited to important water supply areas, Category 1  drainage areas,  wellhead protection areas, aquifer recharge areas, source water protection areas,  and …buffer areas defined under Freshwater Wetlands Protection Act;

3. Wetlands defined under Freshwater Wetlands Protection Act…;

4. Open space, public lands, including natural areas and private conservation areas or wildlife refuges, and conservation easements, including those entered pursuant to the farmland preservation program;

5.  Natural features such as steep slopes, …geology, soils, forest cover, and hydrography,          including  Wild and Scenic River data;  
6. Watershed boundaries (HUC 14);

7. Critical Environmental Sites as identified by the State Planning Commission.
Streams, lakes and ponds, headwater streams and seeps, stream buffers, flood prone areas and riparian zones, should also be included, as per DEP Plan Endorsement requirements.

When compared with the list above, the Sussex SGP Natural Resources Element is severely deficient in many of the parameters required by the Plan Endorsement Guidelines and the DEP. 

In its Smart Growth Planning Grant application to OSG (February 14, 2000), Sussex County identified a number of data sets to be included in its natural resource inventory.  Despite the fact that in July 2002, two years into the planning process, data including threatened/endangered species habitat, groundwater recharge, and a capacity analysis based on wastewater facilities and water quality/quantity was still missing, the SGP project consultants deemed data collection and analysis complete.  There is simply no way that this process could result or has resulted in either an accurate natural resource inventory and capacity analysis or in a land use plan that is based on natural resource information and protective of the resource constraints.

First and foremost, there is simply no question that within the Highlands Region the NRI must be consistent with the Resource Assessment of the Highlands Regional Master Plan.  The Sussex County petition is not, and it should not move forward until such time as the Highlands Council completes its assessment.  
The Sussex County SGP fails to demonstrate how natural resources information informs proposed land uses so that they are compatible with natural resources and environmental constraints.
For example, a Natural Heritage Priority Site is directly adjacent to a Designated Center. While DEP states that it will address this issue in the context of individual municipal plan endorsement, it is the Coalition's view that no plan should be endorsed that fails to respect natural resource constraints.  The Sussex SGP states that “As nearly all of Sussex County, not only the Highlands, is considered to be suitable for Federal or State threatened or endangered species of plants and animals, there is no way for the important benefits … to be realized without environmental impact.” P. 166. Certainly, the County's strategy that "Where habitat  suitable for threatened or endangered species is to be developed as part of a Center, offsetting habitat management practices shall be incorporated." is not only inconsistent with the State Plan, it is potentially in violation of several statutes including New Jersey's Endangered and Nongame Species Conservation Act; the Highlands Water Protection and Planning Act, the federal Endangered Species Act and Migratory Bird Treaty Act.  

The Sussex County SGP Natural Resources Element discusses water availability as a determinant of development density.  P. 157. The SGP notes that between 32 and 80 acres would be required to support the consumption of a 100,000 square foot commercial facility and at an overall recharge rate of sixteen inches per year, 52 acres would be required. P.161  Appendix C contains buildout calculations. A chart of Commercial Square Footage Potential by Zone Buildout identifies a total of 7,673 Acres zoned and developable for commercial use in the County, yielding a total of 32,873,199 square feet of planned commercial space. Pp. 311-320.  Based on the previous calculations at a recharge rate of 16 inches per year, 17,094 acres would be required to provide the necessary water – nearly three times the acreage available. There is little evidence that the SGP has utilized these or any other environmental constraints to development in the creation of a geographically map-based plan.  

The County identifies job creation centers in environmentally sensitive areas.  Other inconsistent strategies include improving availability of sewer, water and gas to the Rural Planning Area and the County's failure to ensure that infrastructure is not extended outside center boundaries and does not exceed actual and permitted capacity.  These misguided strategies demonstrate clearly that the plan does not inform proposed land uses so that they are compatible with natural resources and environmental constraints. 
The Petition Seeks to Designate New Centers and Nodes But Fails to Comply With The Requirements for Doing So.

Sussex County has 11 Designated Centers, a number equaled only by Burlington, Cumberland and Somerset counties, of which 6 are in the Highlands region, including Andover Borough, Byram, Hopatcong, Sparta, Stanhope and Vernon.  According to the SGP, three additional center applications, of which two are in the Highlands - Hardyston-Franklin-Hamburg-Ogdensburg and Andover Township, “remain under consideration by the Office of Smart Growth”, while three additional centers will “be pursued through the Plan Endorsement Process,” including one in Green Township. 
In its cover letter, Sussex County clearly states its intention to designate new centers and growth areas:  "The proposals for additional centers and nodes are the only specific changes recommended to the State Plan Policy Map."  As discussed above, these centers and growth areas are inconsistent with the State Plan because of the County's failure to demonstrate that they reflect environmental constraints.  Moreover, Sussex County failed to comply with §6.2 of the Plan Endorsement Guidelines.  There is no statement of consistency with the State Plan; no submission of the required technical information and no narrative demonstrating and/or justifying the boundaries.

The Sussex County SGP fails to satisfactorily address significant Plan Endorsement requirements including stormwater management and wastewater management.

Sussex County is currently in non-compliance with the requirements of their stormwater permit.  Without proof of compliance with the Stormwater Permit requirements, the DEP can not make a consistency determination.  Furthermore, the County Wastewater Management Plan (WMP), while currently up-to-date, is set to to expire. 
The WMP update must comply with Executive Order 109 guidance and be consistent with the SGP and petition.  Sussex County has been directed by DEP that they must submit a WMP update by September 1, 2006.  An updated WMP could require substantial changes to the SGP.  Plan Endorsement should not take place prior to the updated WMP.  Further, the Highlands Council has the authority to review all amended WMP’s, whether in the Preservation or the Planning Area.  The appropriate standard against which the Sussex County WMP should be measured is the Highlands resource assessment and  RMP.

The County’s visioning process does not meet the standards of Plan Conformance or  the County’s Smart Growth Planning Grant Proposal. 

The Sussex County Grant Application for a Smart Growth Planning Grant (2/14/2000) called for project consultants to prepare for [a] visioning process by identifying areas of rapid growth and developments with regional impacts, areas where zoning may conflict with environmental constraints or carrying capacity, and for muncipal build-out analyses. Public participation was to include a "countywide visioning process will be widely publicized through a media plan and will include a minimum of four public workshops ... throughout the county to garner public input….The visioning process will facilitate a countywide discussion of the relevant issues associated with different development and conservation scenarios, ..the visioning will focus on determining broad areas for development and conservation within the county..." (page 5)  It appears that little, if any, of this analysis was provided to the County by its consultants, nor was there county-wide discussion of alternative development and conservation scenarios.

In June 2002, after spending two years building its GIS database, the Sussex County Strategic Growth Advisory Committee held a series of municipal meetings on the planning work that had been done thus far, which were called “Visioning Meetings,” but were, in fact, primarily focussed on municipal review of mapping. Directly after the conclusion of this series of public meetings, the July 31, 2002 minutes of the Sussex Co. Strategic Growth Advisory Committee include the following account:  

"Donna [Traylor] thanked everyone that participated in the visioning meetings,… including hosting municipalities… Meeting Discussion [included] Review of Visioning meetings and process - There was a great deal of discussion on the technical issues, mapping, the product, data and the municipal meetings. All agreed the build out needs to be corrected, the mapping was flawed and the data was not trustworthy… Also, the capacity analysis was not done.  Contractual issues between the County and the Consultant were also discussed."

"There was also discussion on the feedback from the meetings.  It was noted that the same issues exist throughout the County… For the most part, residents are concerned about property taxes, development occurring… downtown economic development rather than "big box", stores and traffic.  They did not want additional residential development and were for preservation of open space… It was felt that the questions from the [Strategic Growth Advisory] Committee did not elecit the feedback needed and that the meetings were not set up to examine regional issues." (emphasis added)

Lou Cherepy, director of the NJ Division of Parks and Forestry, Northern Office at that time, and a member of the Strategic Growth Advisory Committee, submitted a report summarizing his perception of the municipal meetings, entitled "Thoughts on the Sussex County Strategic Growth Plan."  His observations included the following:


“1. Elements of Governor  McGreevey's initiatve to control growth and limit sprawl must be included in the plan or it will not receive endorsement by the State.

“2.The clearest message from the municipal visioning meetings was that the plan should preserve the current character of Sussex County.  Without an emphasis on farmland preservation , open space and water resource protection, maintenance of the small town atmosphere, preservation of country roads and viewsheds, etc., the plan will not have municipal acceptance.  The eight strategies outlined in step four of our visioning process all support the character preservation aspect.

“3. The plan must be resource based not issue driven.  If done correctly, a resource based plan will address the issues and eventually resolve, not compound the issues."


“ 4. I believe the municipalities and the interested public are looking for feedback on what were the overall or county-wide messages to come out of the visioning meetings.  The question will surely be raised in the next round of meeetings, and we should have an answer.  Time should be spent on a very general report that would be presented at the beginning of the next meetings. 


5. "Since we have nearly exhausted the grant, who is going to write the drafts and final plan and comply with the voluminous requirements set forth in the Plan Endorsement Guidelines adopted December 5, 2001?"

Many questions remain to be answered about the Sussex County Strategic Growth Plan, including  whether it in fact ever met the requirements of the state’s smart growth planning grant.

Review of Sussex County’s Plan Endorsement petition at this time undermines basic goals of Plan Endorsement, including streamlining the planning process and creating consistency.  . 
It raises questions about how individual municipal plans and their petitions for endorsement, which may differ from the Sussex County Plan, will be affected by Sussex County endorsement. It will cause additional confusion about the relationship of Sussex County municipalities to the Highlands RMP, where municipalities have the opportunity to "opt in" to the RMP and secure planning, financial and legal benefits through the Plan Conformance process.  Perhaps above all, it is a waste of taxpayer’s money for OSG staff to spend their time in reviewing it now, when it will be superceded by a Plan based on much sounder information. Further, other municipalities in the State which are seeking Plan Endorsement will suffer needlessly as they wait their turn.  
In sum, we do not believe that the Petition has currently framed can move forward through the endorsement process.  It is inconsistent with the Plan Endorsement Guidelines, the State Planning Act, the State Development and Redevelopment Plan and the Highlands Water Protection and Preservation Act.  The Petition for Plan Endorsement should be held until the Highlands Council has completed its statutorily mandated work assessing the natural resources.  At that time the County's plan must be revised to be consistent with the Highlands RMP.  

We reserve the right to submit additional comments as more information becomes available and as changes are made to the County's Plan.

Sincerely,

Julia Somers, Executive Director

Wilma Frey, Projects Director

NJ Highlands Coalition


NJ Highlands Coalition

Cc: 
John Weingart

Dante DiPirro

Tom Borden

NJ Highlands Coalition Executive Committee
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