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SPECIAL PROVISIONS 
 

Route 80 
EB & WB Rockfall Mitigation MP 21.9 

Milepost 21.9 
Contract No. 022053480 

Federal Project No. IM-080-5 (080) 
Township of Allamuchy - Warren County 

Township of Byram - Sussex County 
 

AUTHORIZATION OF CONTRACT 
The Contract for this Project is authorized by the provisions of Title 27 of the Revised Statutes of New Jersey and 

supplements thereto, and Title 23 of the United States Code - Highways. 
 

SPECIFICATIONS TO BE USED 
The 2001 U.S. Customary English Standard Specifications for Road and Bridge Construction, of the New Jersey 

Department of Transportation as amended herein will govern the construction of this Project and the execution of the 
Contract. 

These Special Provisions consist of the following: 
 

Pages 1 to 73 inclusive for General, Road, and Bridge Provisions. 
 

Required Contract Provisions, Federal-Aid Construction Contracts (Form FHWA-1273) pages 1 to 10 inclusive, 
dated January 2007. 

Standard Federal Equal Employment Opportunity Construction Contract Specifications (Executive Order 11246), 
pages 1 to 5 inclusive, dated January 2007. 

Notice of Requirement for Affirmative Action to Ensure Equal Employment Opportunity (Executive Order 11246), 
pages 1 and 2, dated January 2007. 

State of New Jersey Equal Employment Opportunity for Contracts Funded by FHWA, page 1, dated January 2007. 
Emerging Small Business Enterprise Utilization Attachment, FHWA Funded Contracts, pages 1 to 7 inclusive, 

dated January 2007. 
Equal Employment Opportunity Special Provisions, pages 1 to 11 inclusive, dated January 2007. 
Special Contract Provisions for Investigating, Reporting, and Resolving Employment Discrimination and Sexual 

Harassment Complaints, pages 1 and 2 inclusive, dated January 2007. 
General wage determinations issued under Davis-Bacon and related acts, published by US Department of Labor, 

may be obtained from the Davis-Bacon web site at http://www.access.gpo.gov/davisbacon/nj.html under the appropriate 
county, select the construction type heading:  HIGHWAY. 

The Contractor shall pay the minimum wage rates determined by the United States Secretary of Labor and the New 
Jersey Department of Labor.  If the minimum wage rate prescribed for any craft by the United States Secretary of Labor 
is not the same as the minimum wage rate prescribed for that craft by the New Jersey Department of Labor, the higher 
rate shall be the rate paid. 

State wage rates may be obtained from the New Jersey Department of Labor (Telephone:  609-292-2259) or by 
accessing the Department of Labor’s web site at  http://www.nj.gov/labor/lsse/lspubcon.html  The State wage rates in 
effect at the time of award will be made a part of this Contract, pursuant to Chapter 150, Laws of 1963 (NJSA 34:11-
56.25, et seq.). 

In the event it is found that any employee of the Contractor or any subcontractor covered by the Contract, has been 
paid a rate of wages less than the minimum wage required to be paid by the Contract, the State may terminate the 
Contractor’s or subcontractor’s right to proceed with the Work, or such part of the Work, as to which there has been a 
failure to pay required wages and to prosecute the Work to completion or otherwise.  The Contractor and its sureties 
shall be liable to the State for any excess costs occasioned thereby. 

http://www.access.gpo.gov/davisbacon/nj.html
http://www.nj.gov/labor/lsse/lspubcon.html
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DIVISION 100 - GENERAL PROVISIONS 

 
SECTION 101 - GENERAL INFORMATION 

 
101.03 Terms. 
 
THE FIRST SENTENCE IS CHANGED TO: 

When the following terms are used in the Contract Documents, the intent and meaning shall be strictly construed as 
follows: 

 
THE FOLLOWING TERMS ARE ADDED: 

 
ADDITIONAL COMPENSATION.  A monetary payment(s), sought by the Contractor, premised upon (1.) an 

adjustment or modification to the Contract pay item(s) for particular work or (2.) any or all forms of compensation 
over and above that which is specifically provided under the various individual Contract Pay Items or Contract 
payment provisions. 

 
COMPLETION OF THE CONTRACT.  The event termed “Completion of the Contract”, under the Specifications and 

the Contractual Liability Act NJSA 59:13-1 et seq., shall be deemed to have occurred as of the date the Contractor 
accepts or accepts with reservation of specific claims, in writing in accord with forms supplied by the Department, 
the Final Certificate issued by the Department or the 31st day after issuance of said Final Certificate by the 
Department, whichever event may be the first to occur. 

 
CLAIM.  The Contractor has reason to believe it is entitled to additional compensation and/or an extension of contract 

time, in accordance with and subject to the Contract Documents and the provisions of the Contractual Liability Act, 
N.J.S.A.  59:13-1 et seq., arising out of or relating to the happening of an event, thing or occurrence or an act or 
failure to act by the Engineer.  A claim accrues when it arises, meaning when a situation or occurrence takes place 
or comes about which has or possesses the potential to support or become the basis for additional compensation 
and/or an extension of time. 

 
DISPUTE (AS TO A CLAIM).  A disagreement between the Department and the Contractor with regard to the Work or 

Contract Documents arising out of a claim by the Contractor for additional compensation or an extension of time. 
 
FINAL CERTIFICATE.  It is the final payment document that sets forth the total amount payable to the Contractor, 

including therein an itemization of said amount segregated as to Pay Item quantities, Extra Work, and any other 
basis for payment; it also includes therein any retainage to be released and all deductions made or to be made from 
prior payments as required pursuant to the provisions of the Contract Documents, which may result in either a Final 
Payment to the Contractor or a Credit (payment) due the Department. 

 
NON-BINDING MEDIATION. The fourth and final step in the Department’s Contractual Claim Resolution Process for 

claims arising under the Contract utilizing a non-binding mediation forum wherein an independent mediator is 
engaged in an attempt to resolve a claim presented by a Contractor. 

 
PARCEL.  Property to be acquired for transportation purposes, described by metes and bounds. 
 
SECRETARY, DEPARTMENT CLAIMS COMMITTEE.  The individual employed by the Department who gathers 

information and provides administrative assistance to the members of the Department Claims Committee.  This 
individual is the conduit between the Department Claims Committee members and the Contractor.  Contact by the 
Contractor regarding any issue involving the Claims Committee or Mediation shall be through the Secretary. 

 
THE FOLLOWING TERMS ARE CHANGED: 
 
THE THIRD ITEM LISTED UNDER THE TERM “COMPLETION” IS CHANGED TO: 
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3. the Contractor has satisfactorily executed and delivered to the Engineer all documents, which is to 
include the federal form FHWA-47 “Contractor’s Statement of Materials and Labor” according to 
23CFR 635, for Federal Funded Projects, certifications, and proofs of compliance required by the 
Contract Documents, it being understood that the satisfactory execution and delivery of said documents, 
certificates, and proofs of compliance is a requirement of the Contract. 

 
DEPARTMENT CLAIMS COMMITTEE.  A contractual body available to review and resolve claims that arise under 

the Contract. The Committee consists of three voting members with the Director of Design Services as the 
chairperson, one member is the Department’s Chief Financial Office, and one member is selected from the other 
directors within Capital Program Management.  Additional non-voting members are a Deputy Attorney General, 
the Secretary of the Department Claims Committee, and a member of the Federal Highway Administration (for 
federally funded projects). 

 
DESIGN UNIT.  The term “Design Unit” means the Department’s consultant engineering firm, the in-house design 

unit(s), or both that prepared the Contract Documents for a project.  The design unit(s) for any particular project 
shall be as designated by letter to the awarded Contractor. 

 
EXTREME WEATHER CONDITIONS.  When, solely as a result of adverse weather, the Contractor is not able to work, 

the Contractor is entitled to claim that progress of the Work has been affected by extreme weather conditions and 
may seek an extension of Contract Time consistent with the provisions of Subsection 108.11. 

 
HOT MIX ASPHALT (HMA) PAVEMENT.  The combination of base course, intermediate course, and surface course 

of hot mix asphalt. 
 
ON-DUTY POLICE.  The term “on-duty” with regard to municipal police shall mean that the work of providing traffic 

safety services shall be an extension of regular employment for, and sanctioned by, the municipality, even if it is on 
an overtime pay rate basis.  The municipal police, while so working, shall be covered by the municipality’s liability 
insurance coverage; and must have successfully completed a traffic safety program approved by the Department. 

 
PAVEMENT STRUCTURE.  The combination of surface, intermediate and base courses, and when specified, a subbase 

course, placed on a subgrade to support the traffic load and distribute it to the roadbed (see Figure 101-1).  These 
various courses are defined as follows: 

1. Surface Course.  One or more layers of specified material of designed thickness at the top of the 
pavement structure. 

2. Intermediate Course. One or more layers of specified material of designed thickness placed on the base 
course.  

3. Base Course.  One or more layers of specified material of designed thickness placed on the subgrade or 
subbase. 

4. Subbase.  One or more layers of specified material of designed thickness placed on the subgrade. 
 
PLANS.  The approved plans, profiles, typical sections, cross-sections, approved working drawings, and supplemental 

drawings, or exact reproductions thereof, which show the location, character, dimensions, quantities, and details of 
the Work to be done.  This includes the latest version of all Standard Construction Details in effect at the time of 
Advertisement.  Certified working drawings are not plans and not part of the Contract Documents. 

 
PROPOSAL: The term “Proposal” means the offer of a Bidder, properly signed and guaranteed, to perform the Work for 

the prices quoted therein.  
 
PROPOSAL FORM: The term “Proposal form” means the Department approved proposal form produced from the 

Expedite software downloaded from the Department’s Bid Express web site at http://www.bidx.com, prepared and 
submitted for the Work.  

 
REGIONAL DISPUTE BOARD.  A three-member Board, comprised of one member from the Division of Project 

Management, one member from the Bureau of Construction Engineering, and the Regional Construction Engineer 
(Chairperson), that is available under the terms of the Contract to review Disputes which have not been resolved by 
the Resident Engineer. 

http://www.bidx.com/
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REMEDIATE.  The term “remediate” means the process that is approved by the New Jersey Department of 

Environmental Protection to address all regulated discharges. 
 
SPECIFICATIONS.  The compilation of provisions and requirements for the performance of prescribed work contained 

in the Standard Specifications, as supplemented by the Supplemental Specifications and Special Provisions, and 
modified by Addenda which, before the receipt of bids, are transmitted to prospective Bidders. 

1. Standard Specifications.  The term “Standard Specifications” means the 2001 Standard Specifications 
for Road and Bridge Construction of the New Jersey Department of Transportation, which has been 
approved for general application and repetitive use. 

2. Supplemental Specifications.  Approved additions and revisions to the Standard Specifications. 
3. Special Provisions.  Revisions to the Standard and Supplemental Specifications applicable to an 

individual project. 
4. Electrical Materials Specifications.  Approved standards for electrical materials, equipment, and 

installations that are in addition to the above specifications. 
 
SUBSTANTIAL COMPLETION.  The term “Substantial Completion” means the point at which the performance of all 

Work on the Project has been completed except landscaping items (including the planting of trees, shrubs, vines, 
ground covers, and seedlings), final cleanup, and repair of unacceptable work, and provided the Engineer has solely 
determined that: 

1. the Project is safe and convenient for use by the public, and 
2. failure to complete the Work and repairs excepted above does not result in the deterioration of other 

completed Work; and provided further, that the value of landscaping work remaining to be performed, 
repairs, and cleanup is less than two percent of the Total Adjusted Contract Price. 

 
THE FOLLOWING TERMS ARE DELETED: 
 

ADDENDA 
 
COMPUTER DISK 
 
CLAIMS REVIEW BOARD 
 
DISPUTE 
 
101.04  Inquiries Regarding the Project. 
 
THE FOLLOWING IS ADDED: 

 
Inquiries regarding the various types of work of this Contract shall be directed to the following representatives of 

the Department having offices at P.O. Box 600, Trenton, New Jersey 08625, or such other individuals as may hereafter 
be designated: 
 

1 Before Award of the Contract.  All inquiries shall be e-mailed directly to the Bureau of Quality Assurance at 
 
QATEAM6@dot.state.nj.us 

 
All inquiries shall include the following: 

a. Name of the company; 
b. Contract number and project description 
c. Specifics of the inquiry, including anticipated impacts. 

 
The deadline for submitting inquiries will be 12:00 noon on the 3rd STATE BUSINESS DAY prior to the bid 
date. 

 
The Department will investigate the information provided in the inquiry and then respond through an 
addendum only. 
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Requests for postponement of bids will not receive a response.  The Department will issue an addendum 
postponing bids if warranted. 

 
2. After Award of the Contract.  All inquiries shall be directed to the Resident Engineer through the following 

Regional Construction Office: 
 

North 
Mr. Carl F. Kneidinger, Regional Construction Engineer 
200 Stierli Court 
Mt. Arlington, NJ  07856-1322 
Telephone:  973-770-5025 

 
SECTION 102 - BIDDING REQUIREMENTS AND CONDITIONS 

 
THE ENTIRE SECTION IS CHANGED TO: 

 
102.01 Qualifications to Bid.  

The Department will not accept bids from Bidders who fail to meet all of the following criteria: 
1. The Bidder has been prequalified according to Regulations Covering the Classification of Prospective Bidders 

as required by N.J.S.A. 27:7-35.1 et seq. 
2. Before delivery of the bid the Bidder has disclosed ownership as required by N.J.S.A. 52:25-24.2. 
3. At the time the bid is delivered, the Bidder has an effective maximum and project ratings of not less than the 

amount of its bid. 
4. If the Bidder is a corporation not incorporated in the State, the Bidder has been authorized to do business in 

the State as required by N.J.S.A. 14A:15-2 et seq. 
5. For wholly State funded projects, the Bidder is in compliance with N.J.S.A. 19:44A-20.13 et seq. (P.L. 2005, 

c.51). 
6. For wholly State funded projects, the Bidder has a valid business registration with the Division of Revenue in 

the New Jersey Department of Treasury as required by N.J.S.A. 52:32-44. 
7. For wholly State funded projects, the Bidder has a valid, current registration with the New Jersey Department 

of Labor, Division of Wage and Hour Compliance as required by “Public Works Contractor Registration 
Act,” N.J.S.A. 34:11-56.48 et seq. 

 
102.02 Bidder Registration and Downloading of the Bid Documents. 

This project is being bid by use of an electronic bidding process.  Electronic bidding information is available on the 
Department’s website.  Registration and a subscription fee are required to access the bid documents.  The Bidder shall 
download the bidding software.  When installing the bid program the Bidder enters its Vendor code assigned by the 
Department. 

The Bidder shall download all Bid Documents from the Department’s website.  The bid shall consist of the 
completed Bid Documents that are submitted by the Bidder to the Department at the time for the opening of bids.  The 
Department assumes no responsibility for errors or omissions in the downloaded documents except as specifically 
provided for in the Contract.  The Bidder shall address questions or problems with downloading or using the electronic 
files, not the requirements of the Contract, to the contacts on the website. 

The Proposal Form states the location and description of the Project, and shows the estimate of the various 
quantities and kinds of Work to be performed.  The Proposal includes a schedule of Pay Items for which bid prices are 
invited, and the date and time of the opening of bids.  The Special Provisions state the number of days or date in which 
the Project shall be completed.  Other documents of the Contract are considered part of the bid whether attached or not. 

The Bidder is required to submit the bid via the Internet using the appropriate software.  No alteration to that 
software is permitted. 
 
102.03 Examination of Contract and Site of Project. 

The Bidder shall carefully examine the site of the proposed Project, the Contract, and all other information before 
submitting a bid.  If site conditions are inconsistent with the Contract or there are discrepancies, errors, omissions or 
patent ambiguities within the Contract, the bidder shall immediately notify the Department as specified in 101.04.  The 
Bidder shall evaluate subsurface conditions as necessary to determine how these conditions may affect the methods and 
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cost of construction.  The Bidder shall evaluate, with respect to possible material sources, the quality and quantity of 
material available, applicable regulatory requirements, and the type and extent of processing that may be required to 
produce material conforming to the requirements of the Contract.  It is understood and agreed that the Bidder has 
considered in its Proposal all of the permanent and temporary utility facilities in their present, new, or relocated positions 
to the extent required by the Contract and as revealed by its own investigations; and is aware that utility service 
demands, adverse field conditions and emergencies may affect the Utility’s ability to comply with the proposed 
schedules for utility work.  Submission of a bid is confirmation that the Bidder has made such independent evaluation 
and examination, including the information specified below, and is fully aware of the requirements of the Contract, 
including all restrictions.  Further, the Bidder warrants that the proposed contract prices in the bid include all costs to 
complete the Work. 

The Bidder shall provide written notice to the Regional Construction Engineer as specified in the Special 
Provisions, at least 24 hours in advance of any visits to the site.  The Bidder shall ensure staff at the site has proper 
identification. 

Items 1 through 3 below are not a part of the Contract and are made available for information only.  The boring 
logs and pavement cores are part of the Contract, but any reports or interpretations of them are considered information.  
The Department makes no representation, warranty, or guarantee, expressed or implied, by making available such 
information.  It is the Bidder’s responsibility to obtain such information. 

 
1. Evaluation of Subsurface and Surface Conditions.  The Bidder may inspect the records of the 

Department’s subsurface investigation through the Department’s Engineering Documents Unit, 1035 Parkway 
Avenue, P.O. Box 600, Trenton, New Jersey 08625.  This investigation is not a substitute for the Bidder’s 
own evaluation or judgment in preparing a bid.  The Bidder should not rely on any estimates and quantities 
included in these investigations.  The conditions indicated by such investigations or records thereof, and as 
shown by the cross-sections in the Plans, may not be representative of those existing throughout such areas, 
and materials other than, or in proportions different from those indicated, may be encountered. 

The Bidder is charged with knowledge of the State’s physical geography, and in performing its site 
evaluation shall be fully aware of the available publications on that subject matter. 

 
3. Existing Plans and As-Builts.  The Bidder may inspect as-built plans of Department-owned facilities or 

order copies upon written request through the Engineering Documents Unit.  Contour maps may be available 
for some Projects and the Bidders may inspect such maps or the Bidder may obtain copies for their use upon 
written request to the Engineering Documents Unit.  The Bidder shall obtain plans of municipal-owned or 
County-owned facilities through the municipality or county.  The Bidder shall verify any information 
obtained from the existing documents with regard to its application for bidding and completing the Project.  
The Department will provide a list of existing structures within the Project on the Plans.  The Department will 
list the existing plans and as-builts used in the development of Contract in the Special Provisions. 
Existing Plans and As-builts used are as follows: 
 
a. New Jersey, State Highway Department, ENTIRE TRACT MAP, Route 80 (1953), SECTION 1 G, 

Pequest River to Waterloo Road 
b. New Jersey, State Highway Department, GENERAL PROPERTY PARCEL MAP, Route 80 (1953), 

SECTION 1 G, Pequest River to Waterloo Road 
c. State of New Jersey, Department of Transportation, PROFILES, Route 80, SECTION 1 K, From County 

Route 517 Interchange to Abandoned Morris Canal 
d. State of New Jersey, Department of Transportation, Plans of ROUTE 80, SECTION 1AM, From West of 

Stoney Brook to East of the Musontcong River, AS BUILT 
 
102.04 Interpretation of Quantities in the Proposal Form. 

The quantities appearing in the Proposal Form are estimates and are used for the comparison of bids.  The 
Department may increase or decrease the scheduled quantities of Work, or may eliminate Pay Items in their entirety, in 
its sole discretion. 

The Department will pay only for the quantities of Work completed as specified in the Contract.  The Department 
will make payment at the original unit prices for the quantities of Work accepted by the RE.   
 
102.05 “If and Where Directed” Items. 
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The Proposal Form may include Pay Items that may be incorporated into the Project “if and where directed” by the 
RE.  Such items may or may not be shown on the Plans.  The estimated quantities set out in the Proposal Form for “if 
and where directed” items are presented for the purpose of obtaining a representative bid price, but are not indicative of 
the Department’s intent regarding incorporation into the Project.  The Department may or may not incorporate “if and 
where directed” items into the Project, in its sole discretion.  If the Department incorporates such “if and where directed” 
items, the actual quantity may be many times the estimated quantity or only a fraction thereof. 
 
102.06 Preparation of the Proposal Form. 

The Bidder shall submit a Proposal Form produced from the software that was downloaded from the Department’s 
electronic bidding website.  The Bidder shall include all addenda on the Proposal Form.  The Bidder shall specify a price 
in figures for each Pay Item.  The Bidder shall insert the price solely in the box provided for the lump sum item under 
the column designated as “Amounts.”  For unit price items, the Bidder shall insert the per unit price under the column 
designated “Unit Price” in the appropriate box at the location provided therefore.  When the Bidder intends to bid zero 
($0.00) for a Pay Item, the Bidder shall insert a “0” in the “Unit Price” and “Amounts” columns for unit price items or in 
the “Amounts” column for lump sum items.  When the Proposal Form contains alternate items, the Bidder shall insert 
only the unit price and amount for the lowest priced alternate item.  When alternate items in the proposal have a lump 
sum pay quantity, the Bidder shall insert only the amount for the lowest priced alternate item.  The Bidder shall construct 
the alternate item for which a price has been provided.  When the proposal contains alternate groups of items, the Bidder 
shall insert only the unit price and amount for each item within the lowest priced alternate group.  The Bidder shall 
construct the alternate group of items for which a price has been provided. 

The only entries permitted in the proposal form will be the unit or lump sum prices for items that shall be bid.  The 
software will perform all extensions of the unit or lump sum prices and calculate the total bid amounts. 

The Bidder shall check the bid before submission using the software.  The Bidder shall select “tools” and then 
select “check bid” and ensure there are no errors prior to submitting the electronic bid.  For bids submitted by Joint 
Ventures select “tools” from the software menu and mark the electronic bid as “Joint Bid.”  The Bidder may print a 
completed Proposal Form for their records after completing the bid. 

Where no figure is provided by the Bidder in either the “Unit Price” or the “Amount” columns for one or more Pay 
Items, or where no figure is provided in the “Amount” column for one or more lump sum Pay Items, the Department will 
consider the amount bid to be zero ($0.00) for that item. 
 
102.07 Balanced Bids. 

The Bidder shall reflect in each Pay Item the actual cost the Bidder anticipates incurring for the performance of that 
particular item, together with a proportional share of the Bidder’s anticipated profit, overhead, and costs to perform work 
for which no Pay Item is provided.  
 
102.08 Proposal Bond. 

The Proposal Bond guarantees execution of the Contract by the Bidder receiving the award. 
With the bid submission, the Bidder shall complete the included electronic bond form.  The Bond must be 

satisfactory to the Department and for a sum of 50 percent of the total bid amount.  
The Bidder shall ensure that the Proposal Bond is properly completed and furnished by a surety company or 

companies authorized to do business in this State as are listed and authorized to issue bonds in at least the amount of the 
Proposal bond as established by the current US Treasury Department Circular 570 as of the date for receipt of bids for 
the particular Project. 

The Bidder shall ensure that the Proposal Bond has a power of attorney executed by the surety company or 
companies.  The power of attorney shall set forth the limits of authority of the attorney-in-fact who has signed the bond 
on behalf of the surety company to bind the company and shall further certify that such power is in full force and effect 
as of the date of the bond. 

Proposal Bonds that do not comply in all respects with the provisions of N.J.A.C. 16:44-5.1(d) and that are not 
substantiated by a valid power of attorney executed by the surety company will not be accepted.  
 
102.09 Revisions Before Submitting a Bid. 

Any written, graphic, or electronic information to clarify, correct, or change the Bid Documents, Contract, or 
bidding notices will be issued only as addenda (or “addendum” can be used interchangeably) posted on the website 
before the opening of bids.  The Department will post no addenda less than 24 hours before the time set for the receipt of 
bids, with the exception of addenda postponing the bid opening date and time. 
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Acknowledgment thereof shall be made by the Bidder for all addenda posted through the Department’s website.  
All addenda shall be acknowledged or the Department will not accept the bid.  It is the obligation of the bidder to check 
the Department’s website for addenda. 
 
102.10 Submission of Bids. 

Once the Bidder has completed its bid and made all desired changes, the Bidder shall submit the electronically 
signed bid via the Internet.  The Bidder shall ensure delivery of its bid with all required components and attachments, 
including, but not limited to the following: 

1. Schedule of items 
2. Updated Financial Statement form DC-74B 
3. Addenda acknowledgement 
4. For wholly State funded contracts, acknowledgement of compliance with the two registrations as specified in 

102.01 
5. For wholly State funded contracts, acknowledgement of compliance with N.J.S.A. 19:44A-20.13 et seq.  
6. Proposal Bond form  
7. Other related documents as specified in the Contract 
When the Bidder submits bids for two or more Projects on which bids will be accepted on the same day, a single 

Updated Financial Statement is acceptable instead of a separate statement for each Project. 
The Bidder is solely responsible for any and all errors and for timely submission of the bid, all components thereof, 

and all attachments thereto, through the electronic bidding system; the Department assumes no responsibility for any 
claim arising from the failure of any Bidder or of the electronic delivery system to cause any bid, bid component, or 
attachment to not be delivered to the Department on or before the time set for bid opening. 
 
102.11 Withdrawal of Bids. 

A Bidder may withdraw a bid after it has been submitted to the Department, provided the request for such 
withdrawal is received by the Department, in writing or fax, before the time set for opening bids. 

The Bidder may not withdraw a bid after the time designated for the public opening of such bid, except that when 
bids for more than one project are to be opened at the same time, a Bidder, at its option, may submit a written request to 
withdraw its bid for the second or succeeding project before the time set for opening of those bids.   
 
102.12 Public Opening of Bids 

The Department will open and read bids publicly at the time and place indicated in the Advertisement or such other 
time and place as may be established by addenda.  The Department invites Bidders, their authorized agents, and other 
interested parties to be present. 
 
102.13 Consideration of Proposals. 

The Department reviews proposals for conformity with the Contract and compares proposals on the basis of the 
correctly determined summation of the correctly determined products of all the quantities for Pay Items shown in the 
Proposal multiplied by the unit prices bid together with the sums bid for lump sum Pay Items.  The Department will 
make the total bid amount for all bids available. 
 
102.14 Irregular Bids. 

The Department will consider bids irregular and will reject bids if the Department determines that the bid contains 
a material defect. 
 
102.15 Disqualification of Bidders. 

The Department will disqualify a Bidder and reject a bid submitted by that Bidder if the Bidder is determined by 
the Department to lack responsibility.  Factors demonstrating a lack of responsibility include but are not be limited to: 

1. Evidence of collusion among Bidders. 
2. Uncompleted work, which in the opinion of the Department, might hinder or prevent completion of additional 

work if awarded. 
3. Failure to satisfy the pre-award requirements for Disadvantaged Business Enterprise (DBE) or Emerging 

Small Business Enterprise (ESBE) as specified in the Special Provisions for federally funded contracts. 
4. Failure to satisfy the pre-award requirements for Small Business Enterprise (SBE) as specified in the Special 

Provisions for wholly State funded contracts.  
5. Materially unbalanced bid. 
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6. Lack of competency or lack of adequate machinery, plant, or other equipment. 
7. Unsatisfactory performance on previous or current contracts. 
8. Questionable moral integrity as determined by the Attorney General of New Jersey or the Department. 
9. Any other outward actions or lack of action that demonstrates the Bidder is not responsible. 
10. Disqualification, suspension, or debarment of an individual, firm, partnership, corporation, or any 

combination as required by N.J.S.A. 16:44-8.1. 
 
102.16 Rejection of All Bids. 

The Department may reject all bids when the Department deems it advisable to do so in the best interest of the 
State or public. 
 

SECTION 103 - AWARD AND EXECUTION OF CONTRACT 
 
THE TEXT OF THE ENTIRE SECTION IS CHANGED TO: 

 
103.01 Consideration of Proposals.  
THE CONTENT OF THIS SUBSECTION HAS BEEN DELETED AND IT IS INTENTIONALLY LEFT 
BLANK  
 
103.02 Award of Contract. 

The Department will award the Contract to the lowest responsible Bidder whose bid conforms in all respects to the 
requirements set forth in the Contract.  The Department will make Award on the basis of the Total Contract Price.  The 
Department will award the Contract or reject all bids within 30 State Business Days after the bids are received.  The 
Department may make a Conditional Award pending the approval of the Federal Government, another State 
governmental body, or private party.  If the Department does not award the Contract or conditionally award the Contract 
within 30 State Business Days, all Bidders have the right to withdraw their bids.  However, the Department and the 
lowest responsible Bidder, the second lowest responsible Bidder, or both can agree to extend the time within which the 
Department may make an award or conditional award by mutual consent. 

At the time of Award or Conditional Award to a Bidder not a resident of the State, such Bidder shall appoint, on 
the form furnished by the Department, a proper agent in the State on whom service can be made in event of litigation of 
any type arising under the Contractor or as a result of performance of the Contract.  Said agency shall remain in effect 
during the performance of the Contract and for 6 years following Acceptance. 

The Award or Conditional Award is not binding upon the Department until the Department has executed the 
Contract.  No person shall perform any Work in furtherance of the Contract until notified that the Contract has been 
executed, and then only as specified in 108.03. 

The term “State Business Day” as used in this Subsection is synonymous with the term “Working Day” as used in 
N.J.S.A. 27:7-31 and N.J.S.A. 27:7-33 and is any day exclusive of Saturdays, Sundays, State recognized legal holidays, 
and such other holidays or State office closings as declared by the State. 
 
103.03 Cancellation of Award. 

The Department reserves the right to cancel an Award or Conditional Award at any time before the execution of 
said Contract by all parties without incurring any liability of any kind. 
 
103.04 Release of Proposal Bond. 

The Department will release all Proposal Bonds except those of the 2 lowest Bidders within 5 days after receipt of 
bids. 

The Department will release the Proposal Bond of the lowest and next lowest Bidders when the Contract and 
Performance Bond and Payment Bond have been executed and delivered as specified in 103.06, or, if not executed, 
when other disposition of the matter has been made by the Department.  
 
103.05 Performance Bond and Payment Bond.  

Within ten State business days of the date of Award or Conditional Award, the Bidder to whom the Contract has 
been awarded shall complete and deliver a Performance Bond and a Payment Bond on forms furnished by the 
Department. 

Each bond shall be the sum of not less than the Total Contract Price less the lump sum bid for the Pay Item 
“Performance Bond and Payment Bond” and shall be maintained by the Contractor until Acceptance.  In the event of the 
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insolvency of the surety or if the Performance Bond and Payment Bond have not been properly authorized or issued by 
the Surety company, the Contractor shall furnish and maintain, as above provided, other surety satisfactory to the 
Commissioner. 

All alterations, extensions of Contract Time, extra and additional work, and other changes authorized by the 
Contract Documents may be made without securing the consent of the surety or sureties of the bonds. 
The surety corporation bonds shall be furnished by only those sureties listed in the US Treasury Department Circular 
570 and authorized to do business in the State.  The bonds shall be accompanied by a certification as to authorization of 
the attorney-in-fact to commit the surety company and a true and correct statement of the financial condition of said 
surety company. Reinsurance is prohibited pursuant to NJAC 16:44-6.1(b)6. 

Payment for the Performance Bond and the Payment Bond will be made upon commencement of work on the basis 
of the lump sum bid or the actual cost (gross premium), whichever is less, upon submission of a paid bill and the report 
of execution issued by the Surety showing the gross premium of the bonds and the broker’s fee.  Upon Completion, the 
Department’s payment for the Performance and Payment Bond will be adjusted to reflect any increase or decrease in the 
actual cost of the bonds.  Any increase will be based upon the rate schedule certified by the Surety and submitted by the 
Contractor at the beginning of the Project.  If the certified schedule and the paid bill are not submitted at the beginning of 
the Project, no adjustment will be made.  Any increase or decrease in the actual cost of the bonds otherwise known as the 
adjustment of less than one hundred dollars will be disregarded.  The adjustment will be calculated on whichever of the 
following methods results in the lowest adjustment: 

1. The difference between the actual cost paid by the Contractor before the commencement of work and the paid 
final bill submitted by the surety company or agent. 

2. The difference between the actual cost paid by the Contractor before the commencement of work and the final 
amount as calculated by using the certified schedule submitted at the beginning of the Project. 

If the amount of this final bill reflects an increase in the cost of the Performance and Payment Bonds, the 
Department will pay the Contractor the amount as determined above in the final payment to be made to the Contractor 
after Acceptance.  If the amount of the final bill reflects a decrease in the cost of the Payment and Performance Bonds, 
the Department will deduct that amount from the final payment made to the Contractor after Acceptance. 

Any increase in the construction layout ratio will not be included in the Surety adjustment. 
Payment will be made under: 

Pay Item Pay Unit 
 
PERFORMANCE BOND AND PAYMENT BOND LUMP SUM 

 
103.06 Execution of the Contract. 

Within 14 days of the date of Award or Conditional Award, the Bidder shall properly and duly execute the Contract 
and deliver to the Department with the following: 

1. Performance Bond and Payment Bond as specified in 103.05. 
2 Request for Authorization Form (RFA) for the New Jersey Pollutant Discharge Elimination System 

(NJPDES) Stormwater General Permit for Construction and Mining Activity when specified for the Contract. 
3 Proof of the two registrations as specified in 102.01 for the Department of Treasury and the Department of 

Labor. 
4. For wholly State funded projects, all completed Certification/Disclosure Forms for compliance with N.J.S.A. 

19:44A-20.13 et seq. (P.L. 2005, c.51). 
5 If the case of non-resident Bidders, the completed form regarding “Appointment of Agent” for compliance 

with N.J.S.A. 14A:15-2 et seq. 
If said Contract is not executed by the Department within 60 days following receipt from the successful Bidder of 

the executed Contract and Performance Bond and Payment Bond, the successful Bidder may, at its discretion, withdraw 
its bid without penalty.  Where the Bidder chooses not to withdraw before the Department executing said Contract, the 
Bidder shall be deemed to have waived any claim for additional payment or for an extension of time.  The Contract does 
not become effective until it has been fully executed by all parties. 
 
103.07 Failure to Execute Contract. 

Failure on the part of the Bidder, whom the Contract has been awarded, to execute and deliver the Contract, 
Performance Bond and Payment Bonds, and other documents as specified in 103.06, in the manner and within the time 
specified, is just cause for annulment of the Award or Conditional Award and for the exclusion of the Bidder from 
bidding on subsequent projects for such period as the Department may deem appropriate.  If the Award is annulled for 
the above reasons, the Proposal Bond, as specified in 102.08, shall become forfeited and the Department may proceed to 
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recover under the terms and provisions of the Proposal Bond.  The Department may award to the next lowest responsible 
Bidder, or may readvertise and construct the Work under contract, or otherwise, as the Department may decide in its sole 
discretion.  The successful Bidder may file with the Department a written notice, signed by the Bidder or the Bidder’s 
authorized representative, stating that the Bidder refuses to execute the Contract.  The filing of such notice has the same 
force and effect as the failure of the Bidder to execute the Contract and furnish a Performance Bond and Payment Bond 
within the time specified in 103.06. 
 
103.08 Acquisition of Documents. 

After the Award, additional sets of the Plans or additional copies of the Special Provisions are available to 
subscribers through the Department’s website or upon request to the Department’s Engineering Documents Unit, at a 
charge according to the Department rate. 
 

SECTION 104 - SCOPE OF WORK 
 
104.01 Intent.  
 
THE FIRST PARAGRAPH IS CHANGED TO: 

 
The intent of the Contract Documents is to describe a functionally complete and aesthetically acceptable Project to 

be constructed and completed by the Contractor in every detail according to the Contract Documents.  Any work that 
may be reasonably inferred from the Contract Documents as being required to produce the intended result shall be 
supplied whether or not specifically called for.  The Contractor is responsible to provide such elements to complete the 
Work under the pay items of the Contract for no Additional Compensation as provided under Subsection 109.02.  
However, as specified in the respective Subsections, adjustments may be allowed when the Department determines there 
is a discrepancy, error, omission, or latent ambiguity.  It is understood that only the best construction practice is to 
prevail and only materials and workmanship of the first quality are to be used. 
 
104.02 Changes 
 
THE SECOND SENTENCE OF THE NINTH PARAGRAPH IS CHANGED TO: 

 
Attention is directed to Subsections 102.07 and 107.27. 

 
104.05  Increased or Decreased Quantities. 
 
THE FOLLOWING IS ADDED: 

 
Those Pay Items listed below shall be considered as major Pay Items even though their Contract value may not be 

more than ten percent of the Total Contract Price: 
 
6N31R    ROCK CATCH FENCE 
6P23W    WIRE MESH 

 
104.11 Value Engineering  
 

4. Conditions. 
 

THE LAST TWO PARAGRAPHS ARE CHANGED TO: 
 

The proposal shall not change the Contract’s original design criteria, merely eliminate work, be based on 
an unknown factor, or delay the Project. 

 
All proposals for changes to bridges and structures shall conform to the current AASHTO Standard 

Specifications for Highway Bridges as modified by the NJDOT Design Manual for Bridges and Structures. 
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SECTION 105 - CONTROL OF WORK 

 
105.03 Plans and Specifications. 
 
THE ENTIRE TEXT IS CHANGED TO: 

 
The Contract Documents are essential parts of the Contract, and a requirement occurring in one is as binding as 

though occurring in all.  All components are complementary and describe and provide for the general completion of the 
Project.  The Contractor shall keep one set of Plans, Special Provisions, Addenda, Standard Specifications, Supplemental 
Specifications, and Standard Details available on the Project site at all times. 

In case of discrepancy, calculated dimensions will govern over scaled dimensions; Plans will govern over 
Specifications; Contract Documents will govern over Working Drawings, Right-of-Way Plans will govern over Plans 
when setting monuments; Special Provisions will govern over Supplemental Specifications; and Supplemental 
Specifications will govern over Standard Specifications. 

The Contractor shall not take advantage of any apparent discrepancy, error, omission, or patent ambiguity in the 
Contract Documents.  In the event the Contractor discovers any discrepancy, error, omission; or patent ambiguity in the 
Contract Documents, or if there is any doubt or question as to the intent or meaning of the Contract Documents, the 
Contractor shall immediately notify the Resident Engineer in writing with sufficient detail.  The Department will 
promptly make, in writing, such corrections and interpretations as deemed necessary.  The Contractor shall not be 
relieved of the obligation of completing an item of Work because of any discrepancy, error, omission, or patent 
ambiguity, and shall complete the Work as directed with adjustments as specified in Section 104.  The Contractor shall 
not commence with any changes to the Work as provided under the Contract Documents without written authorization 
from the Department. 
 
105.04  Working Drawings. 
 
THE SECOND SENTENCE OF THE THIRD PARAGRAPH IS CHANGED TO: 

 
Those provisions shall not apply to the review and approval of the design for proprietary walls, noise barriers, 

temporary sheeting, sheeting left in place, temporary structures, cofferdams, erection plans, traffic control/staging plans 
and precast concrete culverts or any other items where conceptual plans were included in the Contract Documents and 
the Contractor is required to complete the final design plans. 
 
THE FOLLOWING IS ADDED TO THE ELEVENTH PARAGRAPH: 

 
The design unit(s) shall be as designated for each Contract by letter from the Department. 

 
THE FOLLOWING IS ADDED TO THE END OF THE SEVENTEENTH PARAGRAPH: 

 
22. Precast Concrete Arch Structures 

 
 
105.07 Coordination of Contract Documents. 
 
THE SUBSECTION HEADING AND TEXT ARE CHANGED TO: 

 
105.07 Purchase of Contract Documents.  
 
THE CONTENT OF THIS SUBSECTION HAS BEEN DELETED AND IT IS INTENTIONALLY LEFT BLANK 
TO MAINTAIN SUBSEQUENT NUMBERING. 

 
105.09  Cooperation with Utilities. 
 
THE ENTIRE TEXT IS CHANGED TO: 
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A. General.  It is understood and agreed that the Contractor has considered in its Proposal all of the permanent 
and temporary utility facilities in their present, new, or relocated positions to the extent required by the 
Contract Documents and as revealed by its own investigations; is aware that utility service demands, adverse 
field conditions and emergencies may affect the Utility’s ability to comply with the proposed schedules for 
utility work; is cognizant of the limited ability of the Department to control the actions of the Utility(s), and 
has made allowances in its Proposal that it is not entitled to any Additional Compensation by reasons of 
delays, inconvenience or damage sustained by the Contractor due to any interference from utility facilities or 
the operation of moving or installing them.  Similarly, the Contractor is deemed to understand that only 
limited extensions of time may be granted as specified in Subsection 108.11. 

The Contractor shall notify, in writing, the Utility(s) involved of the nature and scope of the Project, and 
of its operations that may affect their facilities or property.  The notice shall include an inquiry for all 
information required to determine the location of the existing utility facilities and the Contractor shall also 
provide the portion of the approved Preliminary Schedule relative to that respective Utility.  Two copies of 
such notices and the Utility’s responses shall be sent to the Resident Engineer prior to the start of 
Construction Operations.  The Contractor shall also attend a Utility preconstruction conference prior to the 
start of Construction Operations.  

The Contractor shall provide each Utility the portion of the approved Baseline CPM Schedule related to 
the respective Utility and any approved updates or revisions that affect that Utility. 

Information on the Utility(s), including the work to be performed by the Utility(s) on the Project, will be 
provided in the Special Provisions. 

 
The corporations, companies, agencies, or municipalities owning or controlling the utilities, and the 

name, title, address, and telephone number of their local representative are as listed below: 
 

There are no known utilities located within the project limits. 
 
Bidders are advised to verify the above information as its accuracy and completeness is not guaranteed 

by the Department. 
 

The Contractor is advised that the design for this Contract did not identify any anticipated utility 
conflicts.  However, this Contract does require the Contractor to perform underground excavation and/or the 
driving of guide rail posts and is reminded to call the State’s One Call System as specified in Subpart C., to 
verify that a conflict does not exist. 

 
B. Existing Facilities.  The Contractor shall not proceed with any excavation operations until it has determined 

the exact location of the existing utility facilities within the Project from examination of the Contract 
Documents and information provided in Subsection 102.03, through inquiries to the respective Utility(s), and 
through its own subsurface site investigations, including test pits.  Test Pits shall be as specified in Subsection 
207.04.  The Contractor shall notify the Resident Engineer as specified in Subsection 105.03 if their 
examinations determine any conflicts to completing the Work.  

The Contractor shall notify the Resident Engineer at least 10 State Business Days in advance of the 
excavation of any test pits, or other subsurface investigations.  Bidders shall notify the Department in advance 
as specified in Subsection 102.03. 

Electrical installations, including Intelligent Transportation Systems (ITS) facilities as specified in 
Section 706, of the Department constructed either before or as part of the Contract shall be considered a 
Utility, and all provisions of this Subsection and Division 700 shall be applicable.   

Examinations of Department documents available on existing electrical installations shall be as specified 
in Subsection 102.03.  For any work in the vicinity of the Department’s fiber optic network, the Contractor 
shall submit a Traffic Operations Markout Form to the Traffic Operations location specified in the Special 
Provisions. The Contractor shall obtain and complete the form as specified on the Department’s web site, and 
provide the RE a copy of the form.  The Department will complete the markout within 10 State Business days 
after Traffic Operations receives the form.  The Contractor shall maintain the markout until construction 
operations in the vicinity of the Department’s fiber optic network are completed. 

 
C. Regulations.  The Contractor shall also comply with all other State and Federal rules, and regulations 

applicable to work on or in the proximity of utilities.  Specific attention is made to: 
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1. The State’s Underground Facility Protection Act.  The Contractor shall notify the State’s One Call 
System (1-800-272-1000) and identify itself as the State’s Contractor and specify the route and 
contract number of the Project before performing Work on the Project.   

2. High voltage line requirements according to NJSA 34:6-47.1 to 47.9, 29 CFR 1926.550, and the 
Utility Accommodation Policy, NJSA 16:25.  The Contractor shall obtain written approval from 
the Department of Labor, Office of Safety Compliance, and the respective Utility(s) if required, for 
any operations that do not provide the minimum clearances under these regulations.  The 
Contractor shall be responsible for any proposed power outage or de-energization associated with 
their operations.  A copy of the approvals shall be submitted to the Resident Engineer at least 5 
State Business Days in advance of starting those operations. 

 
D. Notices.  The Contractor shall make a written request to the Resident Engineer at least 10 State Business Days 

in advance of the notice requirements provided in the Special Provisions for the Department to notify 
Utility(s) to proceed with the Utility(s) utility work.  The Contractor shall be cognizant that where joint use 
poles or duct banks are used, the time frames for work performed by each user are cumulative. The Contractor 
shall guarantee the site availability for utility operations.  The Department will notify the Utility(s) to proceed 
if in the Department’s opinion the site will be available for a particular item of utility work.  The Contractor 
shall permit the Utility(s) or their agent’s access to their facilities at all times and shall cooperate with them in 
performing their work. 

The Contractor shall cooperate with the Utility(s) concerned and shall notify them, through the Resident 
Engineer, not less than 10 State Business Days in advance of the time it proposes to construct any utility item 
or perform any work that may endanger or affect their facilities.  The Contractor shall have the contractual 
obligation of coordinating its activities with those of the Utility(s).  The Utility(s) shall be given the 
opportunity to inspect the actual material to be installed as well as the installation. 

The Contractor shall provide 72 hour advance notice to the Resident Engineer of any meetings 
scheduled with Utility(s) and provide the Resident Engineer with a copy of any correspondence with the 
Utility(s). 

The Contractor shall make separate written notifications, with a copy to the Resident Engineer, a 
minimum of 4 State Business Days prior to when work may impact or be adjacent to Department electrical 
installations.  For ITS facilities, notification shall be to the Bureau of Traffic Operations at the location and 
telephone number provided in the Special Provisions.  For all other electrical installations, notification shall 
be made to the Regional Bureau of Electrical Maintenance at the location and telephone number provided in 
the Special Provisions.  No Department-owned installation shall be accessed, modified, removed, or disturbed 
in any manner, without first making such notifications and attending a meeting with the Department if 
requested. 

 
Bureau of Electrical Maintenance, North Region 
200 Stierli Court 
Mt. Arlington, NJ  07856-1322 
Telephone:  973-770-5065 
 
Bureau of Traffic Operations, North Region (TOCN) 
670 River Drive 
Elmwood Park, NJ 07407 
Telephone: 201-797-3575 

 
E. Damages.  The Contractor shall protect, support, and secure all in-place utility facilities so as to avoid 

damage to them and any interruption of service.  The Contractor shall not temporarily move existing or 
completed utility facilities without the Utility(s) written consent, and the facilities shall be as safe and 
permanent at completion as they were before the Contractor’s involvement.  In the event the Contractor 
damages a utility facility, including property service connections, the Contractor shall notify the Utility(s) 
immediately.  The Utility(s) may complete the repairs or allow the Contractor to complete the repairs, with 
the Contractor responsible for any applicable time and expense.  Repairs to Department electrical installations 
shall be as specified in Subsection 105.19 and the additional requirements for the fiber optic network of the 
Department ITS facilities as specified in this Subsection.  The fiber optic network includes the conduit/cable, 
junction boxes/cabinets, and hubs. 
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Within two hours of any damage by the Contractor to the fiber optic network, the Contractor shall notify 
the Resident Engineer, in writing with a copy to the Traffic Operations contact specified in the Special 
Provisions, that the Contractor shall complete the repairs within 48 hours and have the repairs underway 
within 12 hours after the damage has occurred.  If the written notice has not been received from the 
Contractor within two hours and/or the commencement of the repairs has not started within 12 hours, the 
Department may undertake and complete the repairs.  The cost of repairs made by the Department for 
damages that are determined by the Resident Engineer to be the Contractor’s responsibility shall be deducted 
from subsequent estimates.  If the Contractor does not complete the repairs within 48 hrs, damages for lost 
services will be assessed to the Contractor at a minimum of $1000 per hour, or increased based on costs 
calculated by the Department, and deducted from subsequent estimates.  

 
Should the Contractor, for its own convenience, cause the Utility(s) to incur costs not covered by the 

utility agreement, or delay the Utility(s), or incur costs without prior written approval of the Resident 
Engineer, the Contractor shall be responsible for these costs and delays.  The Contractor shall pay the 
Utility(s) within 30 days of the Utility(s) request for cost reimbursement of any repairs and other incurred 
costs.  If payment has not been made within 30 days, the Department may reimburse the Utility(s) for the 
Contractor generated costs and deduct these expenses from partial or final payment due the Contractor. 

 
105.11 Construction Stakes, Lines, and Grades. 

 
A. For Projects with Construction Layout as a Pay Item.   
 

 THE FIFTH PARAGRAPH IS CHANGED TO: 
 

The Contractor shall complete all utility work layouts required after approval of the insurance 
certificates as specified in Subsection 107.23 and the Safety and Health Program as specified in Subsection 
107.10.  The Contractor shall notify the Utility(s) as specified in Subsection 105.09. 

 
105.15 Field Office. 

 
1. Construction Field Offices. 

a Type A. 
 

THE FIRST PARAGRAPH IS CHANGED TO: 
 

Type A field office shall be of weatherproof construction located adjacent to the contractor’s 
field office having a floor area of not less than 576 square feet and a ceiling height of not less than 
7½ feet, and having partitions and doors providing three communicating rooms, one with a floor 
area of not less than 288 square feet and two with a floor area of not less than 144 square feet each. 

 
PART (1) IS CHANGED TO: 

 
(1) Two (2) multi-line touch-tone telephones and Two (2) telephone lines for use with the telephones 

installed as directed and operational in the Field Office and other facilities specified. 
(a) One (1) dedicated, operational telephone line for Fax machine and one (1) dedicated line for 

microcomputer system with dial-up modem use installed as directed in the Field Offices 
specified. 

(b) Two (2) portable hand held cellular phone(s) with two-way capabilities.  The cellular telephone 
plan shall provide for unlimited mobile to mobile in-network usage, unlimited push-to-
talk/walkie-talkie usage, for the anticipated usage of approximately 300 900 anytime minutes per 
telephone per month.  All cell phones must be on the same phone plan.  Each of the cellular 
phones shall have as a minimum the following features: 
1) Home rate with no roaming charges within the entire state 
2) 832 Channel Compatible 
3) Mute Function 
4) Back Light Display with Battery Saver 
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5) Signal Strength Indicator 
6) Individual Call Length Timer 
7) Full Lock Function 
8) 30 Memory Number Feature 
9) Low Battery Warning 
10) 70 Minute Continuous Use 
11) 12 hour Standby Mode 
12) Alphanumeric Display 
13) Transmission Power 0.6 Watt 
14) Passive Repeating Antenna for Vehicle 
15) Spare high capacity Battery Pack 
16) Home Charging Station 
17) Cigarette lighter power adapter /charger 
18) AC charging station 
19) Hands-Free headset 

(c) One (1) multi-line telephone answering machine or voice mail. 
 
PART (12) IS CHANGED TO: 
 

(12)  ONE (1) copy machine with letter, legal, and ledger size capabilities; automatic document feed, 15 
ppm tray size, and variable reduce/enlarge capability features. 

 
PART (14) IS CHANGED TO: 
 

(14) ONE (1) digital camera with auto-focus, rechargeable batteries and charger, 256 MB memory card, 
USB Memory Card Reader compatible with camera and field office computer, 1.5 inch LCD 
monitor, 5 mega pixel resolution, 10X optical zoom lens, built in flash, image stabilization, 
computer connections, and a carrying case. 

 
PART (17) 
 
THE FIRST SENTENCE OF THE FIRST PARAGRAPH IS CHANGED TO: 

 
(17) A microcomputer system compatible with the Department’s “ACES” system, whether purchased 

new or previously used.   
 
THE FIFTH PARAGRAPH IS CHANGED TO: 

 
The microcomputer system (after the project data has been erased from the hard drive by the 

Department), manuals, instructions, software, and literature shall be removed and retained by the 
Contractor when no longer required as determined by the Resident Engineer.  The data cartridges 
and data diskettes will become the property of the State. 

 
THE FOLLOWING ARE ADDED TO PART (17): 

 
The microcomputer system shall include the following: 

(a) Two (2)  base computer system(s) having at minimum: 
1) Pentium IV Processor at 3.5 GHz or faster, Intel processor with Hyper 

Threading technology, with 1024 MB RAM, 512 MB Video RAM, mouse, 
mouse pad, 200 Gigabyte hard drive or larger (must be designated as drive C:), 
one DVD (+/-) Writer Drive, one CD-R Recordable Drive, and one 3½-inch, 
1.44 MB floppy diskette drive with multi-media card reader installed as the “A” 
drive.  System must be USB 2.0 compactable. 

2) 56K baud data/fax modem. (e.g., 3Com U.S. Robotics 56K Fax modem, 3Com 
U.S. Robotics Courier V.Everything/V.34 - 56K ITU / x2 Technology, or 
Hayes Accura 56K). 
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3) One wireless network card for each base computer system specified, when more 
than one base computer is specified. 

4) One wireless Ethernet Hub Switch with appropriate number of ports and cables 
(e.g. Lynksys) and a print server. 

5) One dedicated telephone line per computer to be used in conjunction with each 
of the microcomputer modem. 

6) One high-speed broad band connection with a minimum speed of 3 Megabytes 
per second (mbps) with dynamic IP address per field office (DSL, Cable, etc.) 
for the duration of the project. 

7) 19 inch or larger Flat Screen LCD monitor with tilt/swivel capabilities. 
8) 250 Megabyte or larger Zip Drive internal or external with backup software for 

MS-Windows and DOS, and fifteen corresponding formatted data cartridges 
corresponding to the tape drive size (e.g., Iomega Zip Drive or equivalent). 

9) Three (3) USB 1 GB Flash/Stick/Jump Memory Drives. (e.g. SanDisk Cruzer 
Micro 1 Gigabyte). 

10) One Flatbed USB version 2.0 or greater Color Scanner (e.g. H.P. or Cannon) 
with automatic document feeder and latest version of PaperPort software. 

11) Uninterruptible power supply (UPS) - OMNI 1000 or approved equal (e.g., 
APC-1000 - American Power Corporation).  

12) Surge protector for the entire computer workstation to be used in conjunction 
with the UPS (e.g., Zero Surge Power, Inc. - Point of Use - 2R-15 amp/120 
volts). 

13) Static mat, floor type, 4 by 5 feet or larger with grounding capabilities. 
14) Computer workstation, printer stand, and/or table having both appropriate 

surface and chair height. 
15) Five boxes of 3½-inch floppy diskettes that match the drive density of the 1.44 

MB floppy diskette drive (ten per box). 
16) 150 CD-R 700 MB (or larger) recordable CD’s compatible to the CD drive and 

100 recordable DVD’s. 
17) One floppy diskette holder (holds 50, 3½-inch floppy diskettes), and dust 

covers for the microcomputer, monitor, keyboard, and printer. 
18) Two head cleaner kit for 3½-inch floppy diskette drive. 
19) One can of compressed air and screen cleaning solution every other month of 

the duration of the project. 
(b) One base printer having at minimum: 

1) Color laser printer having HP PCL 5 emulation, with a minimum of 192 
Megabytes of expanded memory, appropriate printer cable, and legal size paper 
tray (e.g., HP Color LaserJet 2500N or TN). 

2) One set of appropriate printer toner cartridges every other month for the 
duration of the construction project. 

3) One ten-ream carton of 8½" X 11" size paper (500 sheets per ream, weight: 2.2 
ounces per square yard, color: white, grain: long, for laser printers and copiers) 
every two months for the duration of the construction project. 

4) One ten-ream carton of legal size paper (500 sheets per ream, weight: 2.2 
ounces per square yard, color: white, grain: long, for laser printers and copiers) 
every three months for the duration of the construction project. 

(c) One software package, on CD-ROM with documentation, including: 
1) Microsoft Windows, latest version with future upgrades for the duration of the 

entire project. 
2) Microsoft Office Professional latest version.  Software package should contain 

the following: word processor, spreadsheet, and database. 
3) Norton’s System Works for Windows, latest version, or compatible software 

package with future upgrades and latest virus patches. 
4) Anti-Virus software, latest version with monthly updates for the duration of the 

entire project (e.g., McAfee Anti Virus, Dr. Solomon’s, or Norton’s Anti 
Virus). 
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5) Visio Professional Graphics Software for Windows, latest version. 
 (d)    One (1) base printer(s) for Primavera having at minimum: 

1) Color Inkjet printer of current technology, with appropriate printer cable. 
2) Ink cartridge replacements, one of each color, every other month for the 

duration of the construction project. 
3) One 10-ream carton of 8½ X 11 inches size paper (500 sheets per ream, weight:  

22 ounces per square yard, color: white, grain:  long, for laser printers and 
copiers) every three months for the duration of the construction project. 

 
 (e)    Two (2) Primavera Project Planner (P3) or equivalent software, latest version. 

 
To be approved as a Substitute or "Or Equal", the software must be completely compatible with the 

Department database that contains the Capital Program Management's design process schedule and budget, as 
well as the construction scheduling from design through construction.  The software shall be compatible with 
the hierarchy of the coding and able to import and export data within the Department’s Capital Program 
Management's database without distortion of any coding or relationships contained in the database. 

The Contractor shall only utilize equivalent or compatible software for a project, which has received 
written approval from the Department in accordance with the most current NJDOT Capital Program 
Management Construction Scheduling Standard Coding and Procedures for Designers and Contractors 
Manual.  The approved equivalent/compatible software utilized shall not vary throughout the construction 
phase. 
 
The following additional equipment shall be furnished by the Contractor for the exclusive use of the Resident 

Engineer.  This equipment shall conform to the applicable ASTM designation, when appropriate, and be in good 
working condition.  The Contractor shall repair or replace damaged equipment throughout the duration of the 
Contract.  The equipment shall become the property of the Contractor after Acceptance: 

 
THE FOLLOWING IS ADDED: 

 
(18) One (1) Date Received Stamp and ink pad. 
(19) One (1) illuminated measuring wheel. 
(20) One (1) digital infrared remote read thermometer. 
(21) One (1) Smart Level. 
(22) One (1) asphalt thermometer. 
(23) One (1) surface thermometer. 
(24) One (1) concrete thermometer. 
(25) One (1) Sledge Hammer (8 lb.) 
(26) One (1) 100’ steel measuring tape. 
(27) One (1) 100’ cloth measuring tape. 
(28) Four (4) six foot Carpenter rulers. 
(29) Four (4) lanterns with monthly battery replacements. 
(30) Four (4) sets of safety equipment consisting of: Safety vests – orange, 360 degree 

reflectorized high visibility, according to ANSI/ISEA Class 3, Level 3 standards (to be 
replaced yearly for the duration of the contract), Hard Hats, Eye and Ear Protection.  All 
equipment shall all most current OSHA requirements. 

(31) Four (4) sets of rain gear with reflective sheeting. 
(32) Concrete testing equipment to include one (1) each of the following: Wheelbarrow, 

square tipped shovel, concrete scoop, slump cone and base set (rod, slump cone, base, 
and funnel), tamping rod (12” long, 3/8” diameter with hemispherical ends), tamping 
rod (24” long, 5/8” diameter with hemispherical ends), 12” ruler, Forney air meter (or 
equivalent) - complete set, sponge and long handled scrub brush, rubber or rawhide 
mallet (2.25lb. +/- 0.50lb.), pointed trowel, five-gallon bucket, and concrete cylinder 
curing items in accordance with the governing specifications 

 
105.19 Maintenance During Construction. 
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THE THIRD PARAGRAPH IS CHANGED TO: 
 

Any damage to the Roadway due to the Contractor’s operations shall be repaired at no Additional Compensation, 
except as specified in Subsection 107.22.  The Contractor shall complete within 24 hours specific repairs directed by the 
Department, except where the requirements are specified by a Subsection.  Nothing in this Subsection shall be construed 
to limit or change the risks assumed by the Contractor as specified in Subsection 107.22. 
 
THE SIXTH PARAGRAPH IS CHANGED TO: 

 
The Department may direct the Contractor to construct Bituminous Concrete Patch as specified in Section 402 to 

maintain sections of traveled way and shoulders in a smooth riding condition at all times including seasonal shutdowns.  
Payment for Bituminous Concrete Patch will be made as specified in Section 402 except for those areas that are 
damaged or created by the Contractor’s operations. 
 

SECTION 106 – CONTROL OF MATERIAL 
 
106.03  Materials, Inspections, Tests, and Samples. 
 
THE SUBSECTION HEADING IS CHANGED TO: 
 

106.03 Materials, Inspections, Tests, Samples and Certified Training.  
 

B. Sampling and Field Testing of Soil Aggregates. 
 

THE SIXTH PARAGRAPH IS CHANGED TO: 
 

Sampling and testing of aggregates by the Department that meet the Specifications and are used in the 
Work will be performed without cost to the Contractor. 

 
THE FOLLOWING SUBPART IS ADDED: 

 
D. Sharing of Pay-Adjustments for Portland Cement Concrete.  Positive and negative pay-adjustments, as 

defined in Subsection 914.02, Subpart E, are awarded to encourage high quality construction and, when 
necessary, to recoup the anticipated extra costs to the Department resulting from poor quality construction.  
The manner in which positive and negative pay-adjustments are to be shared by the prime Contractor and 
Subcontractors or Producers is to be negotiated by the affected parties.  A letter signed by both parties, stating 
that an agreement has been reached between the parties shall be provided to the Engineer before 
commencement of Work.  Nothing contained herein shall create right of action either in law or equity against 
the Department. 

 
106.06  Materials Field Laboratory 
 
THE FOLLOWING IS ADDED AFTER THE FIRST PARAGRAPH: 

 
The Contractor shall annually pay all fees necessary to procure and maintain a Uniform Code Type Four Fire 

Permit according to regulations of the New Jersey Department of Community Affairs.  Additional information 
concerning the permit fees and processing of the application may be obtained by contacting the Bureau of Materials. 

 
1. Laboratory. 

b. 
THE FOLLOWING IS ADDED: 

 
(19) Hands-Free headset 

 
z. 
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THE FIRST SENTENCE OF SUBPART Z. IS CHANGED TO: 
 

 Equipment and test apparatus conforming to that listed in AASHTO T 310 when the Pay Item “Nuclear 
Density Gauge” appears in the Proposal. 

 
SUBPART (1) IS CHANGED TO: 

 
(1) Conformance to AASHTO T 310, 
 

aa 
 

THE ENTIRE PART AA TEXT IS CHANGED TO: 
 

aa Microcomputer workstation hardware and software requirements as indicated.  The microcomputer 
system shall include the following: 

(1) One base computer system(s) having at minimum: 
a) Pentium IV Processor at 3.5 GHz or faster, Intel processor with Hyper 

Threading technology, with 1024 MB RAM, 512 MB Video RAM, mouse, 
mouse pad, 200 Gigabyte hard drive or larger (must be designated as drive 
C:), one DVD (+/-) Writer Drive, one CD-R Recordable Drive, and one 3½-
inch, 1.44 MB floppy diskette drive with multi-media card reader installed as 
the “A” drive.  System must be USB 2.0 compactable. 

b) 56K baud data/fax modem. (e.g., 3Com U.S. Robotics 56K Fax modem, 
3Com U.S. Robotics Courier V.Everything/V.34 - 56K ITU / x2 Technology, 
or Hayes Accura 56K). 

c) One wireless network card for each base computer system specified, when 
more than one base computer is specified. 

d) One wireless Ethernet Hub Switch with appropriate number of ports and 
cables (e.g. Lynksys) and a print server. 

e) One dedicated telephone line per computer to be used in conjunction with 
each of the microcomputer modem. 

f) One high-speed broad band connection with a minimum speed of 3 
Megabytes per second (mbps) with dynamic IP address per field office (DSL, 
Cable, etc.) for the duration of the project. 

g) 19 inch or larger Flat Screen LCD monitor with tilt/swivel capabilities. 
h) 250 Megabyte or larger Zip Drive internal or external with backup software 

for MS-Windows and DOS, and fifteen corresponding formatted data 
cartridges corresponding to the tape drive size (e.g., Iomega Zip Drive or 
equivalent). 

i) 10 USB 1 GB Flash/Stick/Jump Memory Drives. (e.g. SanDisk Cruzer Micro 
1 Gigabyte). 

j) One Flatbed USB version 2.0 or greater Color Scanner. (e.g. H.P. or Cannon) 
k) Uninterruptible power supply (UPS) - OMNI 1000 or approved equal (e.g., 

APC-1000 - American Power Corporation). 
l) Surge protector for the entire computer workstation to be used in conjunction 

with the UPS (e.g., Zero Surge Power, Inc. - Point of Use - 2R-15 amp/120 
volts). 

m) Static mat, floor type, 4 by 5 feet or larger with grounding capabilities. 
n) Computer workstation, printer stand, and/or table having both appropriate 

surface and chair height. 
o) Five boxes of 3½-inch floppy diskettes that match the drive density of the 

1.44 MB floppy diskette drive (ten per box). 
p) 150 CD-R 700 MB (or larger) recordable CD’s compatible to the CD drive 

and 100 recordable DVD’s. 
q) One floppy diskette holder (holds 50, 3½-inch floppy diskettes), and dust 

covers for the microcomputer, monitor, keyboard, and printer. 
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r) Two head cleaner kit for 3½-inch floppy diskette drive. 
s) One can of compressed air and screen cleaning solution every other month of 

the duration of the project. 
(2) One base printer having at minimum: 

a) Color laser printer having HP PCL 5 emulation, with a minimum of 192 
Megabytes of expanded memory, appropriate printer cable, and legal size 
paper tray (e.g., HP Color LaserJet 2500N or TN). 

b) One set of appropriate printer toner cartridges every other month for the 
duration of the construction project. 

c) One ten-ream carton of 8½" X 11" size paper (500 sheets per ream, weight: 
2.2 ounces per square yard, color: white, grain: long, for laser printers and 
copiers) every two months for the duration of the construction project. 

d) One ten-ream carton of legal size paper (500 sheets per ream, weight: 2.2 
ounces per square yard, color: white, grain: long, for laser printers and 
copiers) every three months for the duration of the construction project. 

(3) One software package, on CD-ROM with documentation, including: 
a) Microsoft Windows, latest version with future upgrades for the duration of 

the entire project. 
b) Microsoft Office Professional latest version.  Software package should 

contain the following: word processor, spreadsheet, and database. 
c) Norton’s System Works for Windows, latest version, or compatible software 

package with future upgrades and latest virus patches. 
d) Anti-Virus software, latest version with monthly updates for the duration of 

the entire project (e.g., McAfee Anti Virus, Dr. Solomon’s, or Norton’s Anti 
Virus). 

e) Visio Professional Graphics Software for Windows, latest version. 
 

Hardware and software shall be acceptable to the Regional Construction and Resident 
Engineers before purchase/installation.  All software shall be compatible with the computer’s 
operating system. 

The microcomputer system, whether purchased new or previously used, shall be installed in 
the materials field laboratory. 

At the time of installation, the Contractor shall ensure that the system is fully operational and 
meets all Department requirements.  All software listed above shall be installed by the Contractor 
and maintained in the materials field laboratory.  The Contractor shall configure the software to 
operate with the hardware provided.  Any accessories for the microcomputer shall be compatible 
with the microcomputer. 

The Contractor will not be permitted to use this microcomputer system at any time.  It is 
being supplied solely for the Department’s use. 

The Contractor shall forward all manuals, instructions, software, and literature received with 
the microcomputer system to the Resident Engineer.  The Contractor is responsible for maintaining 
the microcomputer system in good working condition.  Any part of the microcomputer system that 
becomes inoperable or defective, during the duration of the construction project, shall be replaced 
by the Contractor within 48 hours. 

The microcomputer system (after the project data has been erased from the hard drive by the 
Department), manuals, instructions, software, and literature shall be removed and retained by the 
Contractor when no longer required as determined by the Resident Engineer.  The data cartridges 
and data diskettes will become the property of the State. 

 
THE LAST SEVEN PARAGRAPHS ARE CHANGED TO: 

 
Setting up the materials field laboratory shall consist of furnishing the laboratory and enclosure complete with 

furniture, equipment, electricity, water, heating, air-conditioning, installation and activation of telephone lines, telephone 
sets (touch tone and cellular), pager units, sanitary facilities, and lavatory supplies. 

Maintenance of the materials field laboratory, for the time required, shall consist of maintaining the furniture, 
equipment, and utilities which includes the cost of telephone fixed monthly service charges, cellular phone fixed 
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monthly service charges for the plan specified and pager services, providing lavatory supplies, janitorial and waste 
disposal services weekly, restocking of the first aid box, and snow removal services.  Maintenance of the materials field 
laboratory shall also include monthly rent. 

Payment for nuclear density gauge will be made by the number of units supplied. 
Payment for setting up the materials field laboratory will be made by the number of units. 
Payment for the maintenance of the materials field laboratory will be made for each month or fraction thereof that 

the materials field laboratory is required, except that payment will not be made for any month or fraction thereof in 
which the Contractor is assessed liquidated damages according to Subsection 108.16. 

Payment will be made under: 
Pay Item Pay Unit 
NUCLEAR DENSITY GAUGE UNIT 
MATERIALS FIELD LABORATORY SET-UP UNIT 
MATERIALS FIELD LABORATORY MAINTENANCE MONTH 

Payment for telephone service will be made according to Subsection 105.15. 
 
106.09 Storage and Handling of Materials.  
 
THE ENTIRE TEXT IS CHANGED TO: 

 
Materials shall be stored to ensure the preservation of their quality and fitness.  Stored materials, even though 

approved before storage, may again be inspected before their use on the Project.  Stored materials shall be located so as 
to facilitate their prompt inspection.  With the approval of the Department, portions of the ROW may be used for storage 
purposes and for the placing of the Contractor’s plant and equipment, but any additional space must be provided by the 
Contractor at the Contractor’s expense.  Equipment and materials shall be placed behind barriers or crash cushions, or 
stored more than 30 feet from the traveled way.  The barriers and crash cushions must be approved before installation.  
Furnishing, placing, and removing the barriers and crash cushions shall be at no Additional Compensation.  No materials 
shall be stored within restricted areas noted on the plans.  No materials shall be stored within 10 feet, plus the extended 
boom length of the largest crane on site, of overhead high voltage power lines.  The high voltage power line is defined as 
an aerial power line having a voltage differential in excess of 750 volts between any pairs of conductors or between any 
conductor and ground.  The Contractor shall be responsible for any power outage or de-energization associated with the 
Contractor’s activity in the vicinity of the power lines.  Private property shall not be used for storage purposes without 
written permission of the owner or lessee, and any other approvals, including those as specified in Subsection 107.05.  
Copies of such written permission shall be furnished to the Resident Engineer before storage.  Storage sites shall be 
restored to their original condition at no Additional Compensation. 
 
106.13 Fuel Price Adjustment. 
 
THE FIFTH PARAGRAPH IS CHANGED TO: 

 
The monthly fuel price index will be posted every month on the Department’s web site: 

www.state.nj.us/transportation/eng/CCEPM/PriceIndex.shtm.
 
THE FIRST SENTENCE OF THE SIXTH PARAGRAPH IS CHANGED TO: 

 
The basic fuel price index will be the previous month’s fuel price index before receipt of bids. 

 
THE EIGHTH PARAGRAPH IS DELETED. 

 
SECTION 107 - LEGAL RELATIONS AND RESPONSIBILITY TO PUBLIC 

 
107.01  Legal Jurisdiction. 
 
THE ENTIRE SUBSECTION IS CHANGED TO: 

 
1. Applicable Law.  This Contract shall be construed and shall be governed according to the Constitution and 

laws of this State. 
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2. Sovereign Immunity.  The State by entering into this Contract does not waive its Sovereign Immunity, 
except as provided by the New Jersey Contractual Liability Act, NJSA 59:13-1 et seq. The rights or benefits 
provided the Contractor in this Contract which exceed those provided under the Act are contractual in nature 
and shall not be deemed to expand the waiver of Sovereign Immunity as set forth in that Act. 

3. Litigation of Claims by Contractor.  The Contractual Claims Resolution Process is not an administrative 
procedure but is contractual in nature, intended to review properly filed and documented claims. Pursuant to 
N.J.C.A. 16:45-1.3, exhaustion of the Claims Resolution Process as set forth under the Specifications is not a 
prerequisite to the filing of a legal action against the Department or State.  The Contractor, however, must 
fully comply with all of the terms and conditions of the Contractual Liability Act, N.J.S.A. 59:13-1 et seq. 
prior to commencing a legal action.  Therefore, where a Contractor brings a legal action, arising out of a 
Contract, against the Department or State or any officials or employees, thereof, arising out of or related, 
directly or indirectly, to a claim pending against the Department; the Contractual Claims Resolution Process, 
at any step, shall terminate as to that claim(s) or related claims being litigated, no matter which level of 
review the claim may be at when the legal action is filed.  Furthermore, once the Contractor files a legal 
action any claim(s), related to that legal action will no longer qualify to be reviewed by the Claims Committee 
or to have the same claim(s) resolved under the Non-Binding Mediation Procedure or at any other Level of 
review.  Such claim(s) will, thereafter, be resolved under the legal action subject to the provisions of the 
Contractual Liability Act, N.J.S.A. 59:13-1 et seq. unless and until the legal action is dismissed with or 
without prejudice.  The Contractor may submit to the Department for processing through the various steps of 
the Contractual Claims Resolution Process any claims that are unrelated to the pending litigation subject to 
the terms of the Specifications and the Contractual Liability Act N.J.S.A. 59:13-1 et seq. 

4. Completion of the Contract.  The Completion of the Contract shall control as to any issue that may arise 
regarding the particular point in time when a Contractor may be barred from recovering against the State as 
provided under N.J.S.A. 59:13-5 et seq.  The Contractual Claims Resolution Process and the various steps 
thereof may continue beyond the Completion of the Contract; however, the Contractual Claims Resolution 
Process will not in any manner, expressed or implied, extend any statute of limitation that may apply as to a 
claim.  The Contractor by entering into the Contract with the Department agrees no further notice to the 
Contractor regarding the provisions stated in this Section are required. The Contractor also agrees to be 
responsible for compliance with all statutes of limitation and compliance with the various provisions of the 
Contractual Liability Act, N.J.S.A. 59:13-1 et seq. 

5. Subcontractor(s).  Pursuant to Subsection 108.02, the Department will not process or review any claims 
submitted by a subcontractor(s) or supplier(s) at any tier.  All claims submitted by the Contractor must be an 
obligation or liability of the Contractor and cannot be merely a pass through of a claim by a subcontractor or 
by a supplier. 

 
107.02 Notice of Potential Claim and the Administrative Process for the Resolution of Contract Disputes. 
 
THE HEADING AND THE ENTIRE SUBSECTION IS CHANGED TO: 

 
107.02  Notice of Claim and the Contractual Claim Resolution Process. 
 

1. Notice. 
a. Obligations.  The various notice provisions set forth in this Contract are contractual obligations 

assumed by the Contractor by the act of executing the Contract.  The Contractor shall be responsible to 
notify the Department in writing within the time frame as may be mandated in an applicable Subsection 
of the Specifications as well as within 90 days of any situation or occurrence which may potentially 
result in or be the basis of a belief that additional compensation or an extension of time is due from the 
State, except where permission to file a “late notice of claim” has been obtained by the Contractor from 
the Superior Court in accordance with N.J.S.A. 59:13-6.  The Department is not authorized to expand, 
reduce or waive either the contractual or statutory time limitations within which a notice of claim is to be 
filed with the Department.  Any required notice shall be given only on the Contractual Notice Form 
provided by the Department.  Submission of a Contractual Notice Form is required in order to comply 
with the notice requirements of the New Jersey Contractual Liability Act, N.J.S.A. 59:13-5 et seq., 
provided such notices are given within the time limits established by that Act.  The Contractor, by 
executing the Contract, agrees that the only evidence of compliance with the notice provisions of the 
Contractual Liability Act, N.J.S.A. 59:13-5 et seq., and the Specifications shall be the filing of a fully 
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completed (except that the amount of the claim need not be stated when unknown) Contractual Notice 
Form with the Department, and that no other documents sent or delivered to the Department or any of its 
officers or employees shall satisfy the statutory and/or contractual notice requirements. 

b. Time.  The Contractor, by the act of executing the Contract, acknowledges that it will be forever barred 
from recovering against the State if it fails to give timely notice in accordance with N.J.S.A. 59:13-5 et 
seq., on the Contractual Notice Form required under this Subsection of any happening of an event, thing, 
or occurrence or of an act or failure to act, by the Department and that the Contractor is solely 
responsible for complying with the various notice requirements and the timeliness of a claim as set forth 
under the Contractual Liability Act, N.J.S.A. 59:13-5 et seq. and the Specifications. 

c. Notice Form.  The Contractual Notice Form shall be completed in its entirety for each and every claim 
and shall be signed by an authorized representative of the Contractor.  Any Contractual Notice Form 
filed which does not provide all of the minimum information listed in this Subsection will be considered 
incomplete for the purpose of processing the claim under the Contractual Claim Resolution Process and 
no formal discussions or meetings concerning a claim filed on an incomplete Form will take place.  A 
Contractual Notice Form which identifies the amount of the claim as being unknown may be considered 
by the Department as only satisfying the notice requirements as set forth under the Contractual Liability 
Act, N.J.S.A. 59:13-5 et seq., as long as the notice of claim is timely filed and provides all of the other 
minimum information on or attached to a properly executed Contractual Notice Form.  However, for any 
claim requesting Additional Compensation, it shall not be sufficient to begin the Claim Resolution 
Process until the exact amount is provided according to 3.j. below.  The Contractor’s act of executing the 
Contract shall be construed to be an acknowledgment by the Contractor that it understands that the 
processing of a claim by the Department at any step of the Contractual Claims Resolution Process shall 
not constitute a waiver by the State of any defense that a claim was filed out of time and is thereby 
barred under the terms of the Contractual Liability Act or of any defense that there is no merit to the 
“claim being asserted by the Contractor”. 

2. Steps of Review.  The Contractual Claim Resolution Process is sequential in nature and is composed of the 
following steps: 

Step I: Review by the Resident Engineer; 
Step II: Review by the Regional Dispute Board; 
Step III: Review by the Department Claims Committee; 
Step IV: Non-Binding Mediation. 

Processing through the steps is subject to the following conditions: 
a. No claim will be accorded a particular level of review unless and until the claim has been reviewed at 

the preceding step. Additionally, there will be no further review of the claim, unless and until the 
Contractor provides, in writing, that the decision of a review step within the specified timeframe is 
unacceptable and further requests that the claim be forwarded to the next step. Absent the written 
submittal of this information the claim will be considered withdrawn from the Contractual Claim 
Resolution Process. If at any step in the process, a claim is resolved, the Contractor must sign an 
unconditional release, furnished by the Department, as to any and all matters arising from the claim. 

b. In order to begin the Contractual Claim Resolution Process the Contractor must state in writing that all 
documentation in support of the claim, as required under this Subsection, has been provided to the 
Department as part of or attached to the contractually required Contractual Notice Form and that the 
Contractor has requested that the review process, as outlined above, begin.  The Resident Engineer will 
take no formal action until this notification is received and the Resident Engineer independently 
determines that the Contractor has in fact satisfied the requirements of this Subsection.  If the 
documentation submitted by the Contractor is determined to be incomplete, the Resident Engineer will 
notify the Contractor that the review process cannot begin and include a list of missing components 
required to start the process. When the additional material is submitted, the Contractor is required to 
again notify the Resident Engineer in writing that all documentation in support of the claim has been 
provided and the Contractual Claim Resolution Process should begin.   The Contractor shall be limited 
to the documentation provided to the Resident Engineer at the beginning of Step I, in support of a claim, 
throughout all steps of the Claim Resolution Process.  The submission of additional information by the 
Contractor at any step beyond Step I, shall be cause for the claim to revert back to Step I for review at 
each and every Step.  The Resident Engineer will provide written notice to the Contractor when Step I 
was begun. 
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c. When the value of the claim submitted by the Contractor is $20,000 or less, the Step II review will be 
the final step in the Contractual Claim Resolution Process.  In such a case, the decision of the Regional 
Dispute Board will be final and there will be no further contractual review.  

d. Where there has been a determination, at both Step I and Step II, that the specifications do not provide a 
contractual basis for the resolution of the claim submitted by the Contractor or that the Notice of Claim 
was filed late without obtaining permission of the Superior Court, the Department reserves the right to 
conclude the Contractual Claim Resolution Process at the end of the Step II review.  In such instance, 
the Secretary of the Department Claims Committee will provide the Contractor with the reason(s) for the 
no further review determination and rejection of the claim.  However, where the Claims Committee does 
review a claim, there shall not be deemed a waiver by the Department of any defense that the Notice was 
filed late or that there does not exists a contractual basis for resolution. 

3. Information Required.  As a minimum, all of the following information must accompany each claim and be 
incorporated into or attached to the contractually required Contractual Notice Form: 
a. A detailed factual statement of the claim providing all necessary dates, locations, and items of work 

affected by the claim. 
b. The date on which facts arose that gave rise to the claim. 
c. A copy of any notice given to the Department pursuant to any other Subsection of the Contract which 

relates to the matter giving rise to the claim. 
d. The name, function, and activity of each State individual, official, or employee involved in or 

knowledgeable about the claim. 
e. The specific provisions of the Contract which support or mitigate against the claim and a statement of 

the reasons why such provisions support or mitigate against the claim. 
f.  If the claim relates to a decision of the Department which the Contract leaves to the Department's 

discretion or as to which the Contract provides that the Department's decision is final, the Contractor 
shall set out in detail all facts supporting its contention that the decision of the Department was 
fraudulent, arbitrary or capricious. 

g. The identification of any documents and the substance of any oral communications relating to such 
claim attaching same to the Form. 

h. A statement as to whether the additional compensation or extension of contract time sought is based on 
the operation of the provisions of the Contract or an alleged breach of contract. 

i.  If an extension of contract time is sought, the specific days sought and the basis for such claim, 
supported by the Contractor’s approved baseline progress schedule and updates, as well as a fragment, 
which will include a time impact evaluation, depicting the delay according to Subsection 108.04. 

j.  If additional compensation is sought, the exact amount sought and a breakdown of that amount into the 
following categories: 
(1)  Direct Labor 
(2)  Direct Materials 
(3) Direct Overhead as specified in Subsections 109.03 and 109.04. 
(4)  Subcontractor's Work 
(5)  Other categories as specified by the Contractor.  
(6)  The basis and manner of the Contractor’s calculations of the additional compensation claimed. 
The Department will not determine liability separate and apart from damages.  The Contractual Claims 

Resolution Process shall not be bifurcated.  The Department shall review liability and damage valuation 
issues at the same time. 

4. The Procedures for the Process. 
a. Step I, Resident Engineer Review.  The Resident Engineer will render a written decision regarding the 

claim presented within 30 State Business Days of the Resident Engineer’s determination that the 
information provided by the Contractor on the Contractual Notice Form in support of the claim satisfied 
the requirements to begin Step I.  This time limit may be extended by mutual agreement of the parties.  
Within 15 State Business Days of the receipt of the decision by the Resident Engineer, the Contractor 
shall either accept or reject the decision in writing; or upon failure to complete this, the claim will be 
considered withdrawn from the Contractual Claim Resolution Process and there will be no further 
review of the claim.  If the Contractor accepts the decision, such acceptance shall include execution of 
an unconditional release furnished by the Department effective upon payment. 

b. Step II, Regional Dispute Board Review.  If the Contractor provides a written rejection of the Resident 
Engineer’s decision and a request to forward the claim to Step II, the Resident Engineer will forward the 
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claim and supporting information previously submitted by the Contractor to the Regional Dispute Board 
within five State Business Days. The Regional Dispute Board will schedule and hold a meeting to 
review the claim with the Contractor within 30 State Business Days of receipt of the said claim 
information from the Resident Engineer.  This time limit may be extended by mutual agreement of the 
parties.  The Regional Dispute Board will issue a written decision regarding the claim within 20 State 
Business Days of the meeting. 

Within 15 State Business Days of receipt of the Regional Dispute Board decision, the Contractor 
shall either accept or reject it in writing; or upon failure to complete this, the claim will be considered 
withdrawn and the Contractual Claim Resolution Process shall be considered to be concluded for that 
particular claim.  If the Contractor accepts the decision, such acceptance shall include execution of an 
unconditional release furnished by the Department effective upon payment. 

The Director, Construction Services and Materials, may request an informal meeting with the 
Contractor to discuss the then pending claim(s) after the Step II decision has been issued and sent to the 
Contractor, but prior to the matter being reviewed at the next step, subject to the mutual consent of the 
Contractor and the Department. 

c. Step III, Claims Committee Review.  A written request for a Step III review of the claim is to be made 
to the Secretary of the Department Claims Committee, P.O. Box 600, Trenton, New Jersey 08625-0600 
with a copy to the Director, Construction Services & Materials.  The Contractor may request that the 
Department Claims Committee immediately review claims, which are unresolved after review by the 
Regional Dispute Board,, when the following conditions are met: 
1. A claim or the combination of claims exceed $250,000; or 
2. It is mutually agreed to by the Contractor and the Department. 

However, when a project becomes 75 percent complete by contract time or dollar amount, which 
ever first occurs, claims that are unresolved at Step II will be reviewed at a single session of the 
Department Claims Committee after the Completion of the Work. 

Additionally, the Contractor may request at the time of issuance of the Final Certificate that all 
unresolved claims, with the exception of the exclusionary cases as provided for in this Subsection, that 
have gone through the Steps I and II of the Contractual Claim Resolution Process, and which have not 
been presented at Step III of the Contractual Claim Resolution Process, be reviewed by the Department 
Claims Committee as provided for in this Subsection.  The Contractor's written request must accompany 
its exceptions to the Final Certificate, with a copy sent to the Secretary of the Department Claims 
Committee and shall be made no later than 30 State Business Days after the issuance of the Final 
Certificate. 

The Secretary of the Department Claims Committee will schedule a Claims Committee meeting 
with representatives of the Contractor and the Region, to be held within 45 State Business Days of the 
receipt of the claim information.  This time limit may be extended by mutual agreement of the parties.  
The Department Claims Committee will notify the Contractor in writing of its decision on the claim(s) 
within 45 State Business Days of the meeting, stipulating the terms of any resolution of the claims.  If 
the Department Claims Committee determines after review of the claims that no resolution and no 
further payment is warranted, it shall notify the Contractor in writing of its decision.  Within 15 State 
Business Days of the receipt of the Department Claims Committee decision, the Contractor shall either 
accept or reject it in writing, or upon failure to complete this, the claim will be considered withdrawn 
and the Contractual Claim Resolution Process shall be considered to be concluded for that particular 
claim.  If the Contractor accepts the decision, such acceptance shall include execution of an 
unconditional release furnished by the Department effective upon payment.  If the Contractor rejects the 
decision, there will be no further review of the claim unless the Contractor submits a written request for 
the utilization of Non-Binding Mediation. 

d. Step IV, Non-Binding Mediation. 
(1) Conditions.  The Contractor may request at any time during the Project, but no later than 30 State 

Business Days after issuance of the Final Certificate, that any claim unresolved by the Department 
Claims Committee be elevated to Step IV.  The request must be in writing to the Secretary, 
Department Claims Committee, P.O. Box 600, Trenton, New Jersey 08625-0600.  No claim will be 
elevated to Step IV unless all of the following conditions are satisfied: 
(a.) The claim has been reviewed by the Department Claims Committee. 
(b.) The Contractor has escrowed its bid preparation documents as required under Subsection 

103.06 and the documents are still being held in escrow. 
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(c.) The Contractor has entered into a Non-Evidential agreement to the effect that any statement 
or information provided during the Non-Binding Mediation proceedings shall not be 
evidential in any legal proceeding unless obtained by other discoverable means. 

(d.) The Contractor has entered into a cost sharing agreement to equally share the cost of using 
Non-Binding Mediation in accord with Department issued forms. 

(e.) The utilization of Non-Binding Mediation has been mutually agreed to by the Department and 
the Contractor; and 

(f.) Prior to the commencement of the Non-Binding Mediation the parties shall confer with one 
another for the purpose of resolving the format of presenting the claim summary, supporting 
information, opening statements, and responses. 
Failure by the Contractor to request Non-Binding Mediation within the required time period 

shall constitute a waiver by the Contractor of any utilization of the Non-Binding Mediation Step. 
(2) Forms.  Where the Contractor requests that Non-Binding Mediation be conducted, the Department 

will forward to the Contractor the required Non–Evidential and cost sharing agreement forms 
which shall be executed by the Contractor and returned to the Department within ten State 
Business Days.  The failure by the Contractor to return the fully executed Non-Evidential and cost 
sharing agreements to the Department within the ten-day period shall constitute a waiver by the 
Contractor of the availability of Step IV. 

(3) Mediator.  The Department will select the Mediator to be utilized for the Non-Binding Mediation 
from a list of candidates submitted by the Contractor.  The Contractor shall submit the names of six 
proposed Mediators, along with a biographical background listing the experience and qualifications 
of each candidate.  Candidates may be from the same employment category or disciplines, such as 
construction, mediation, partnering facilitation, consulting engineer, attorney, judiciary (retired), 
accountant, architect, etc. 

A candidate may have been used for mediation purposes for this Project or another project but 
shall not have any other relationships with either the Department or the Contractor for a period of 
two years preceding the request for Step IV.  If the Department determines that none of the 
candidates submitted are acceptable, the Department will request and the Contractor shall submit 
four additional Mediator candidates.  The Contractor shall submit this additional list within five 
State Business Days of the receipt of the written request.  Upon mutual agreement, the Mediator 
can be an individual proposed by the Department. 

(4) Escrow Documents.  Once the Contractor has fully executed the required Non-Evidential and cost 
sharing agreements, its escrowed bid documents will be released upon request of the Department 
Claims Committee Chairperson solely for the exclusive use of the Mediator, the Department’s 
selected Negotiator(s), the Department Regional Representative(s) and the Contractor 
Representative(s) participating in the Mediation session.  These documents will be used by the 
Department as part of the Contractual Claims Resolution Process only to resolve the pending 
claims except it may seek such documents through the discovery process in the event mediation is 
not successful and litigation ensues. 

(5) Meeting.  The Secretary of the Department Claims Committee will schedule a meeting for the 
Non-Binding Mediation of the submitted claims to be held within 30 State Business Days of the 
return of the executed Non-Evidential and cost sharing agreements.  The meeting time limit may be 
extended by mutual agreement of the parties.  The Secretary of the Department Claims Committee 
will issue the recommendations of the Department’s Negotiator to the Commissioner for action 
within 15 State Business Days of the Non Binding Mediation session. The Commissioner, or their 
designee, will accept, reject, or modify the recommendation of the Department Negotiator and 
notify the Contractor of the decision within 15 State Business Days. 

(6) Decision.  The Contractor shall accept or reject the decision within 15 State Business Days of 
notification of the Commissioner's decision. If the Contractor accepts the decision of the 
Commissioner, or their designee, such acceptance shall be in writing and include execution of an 
unconditional release furnished by the Department effective upon payment.  If the Contractor fails 
to accept or reject the Commissioner’s decision within 15 State Business Days, the decision of the 
Commissioner will be withdrawn and the Contractual Claims Resolution Process shall be deemed 
concluded as to that particular claim under review. 

After submission of the recommendation to the Commissioner, the bid documents released 
from escrow will be returned to the escrow agent for continued escrow in the designated repository. 
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107.22  Risks Assumed by the Contractor 
 
THE FIRST PARAGRAPH UNDER SUBPART 1 IS CHANGED TO: 

 
1. Risks of Loss or Damage to the Permanent Construction.  Until Acceptance, and within the limits of the 

Project’s work, the Contractor shall bear the risk of all loss or damage to all permanent construction and 
temporary construction performed under this Contract and to materials, whether or not it has received 
payment for such construction or materials under Subsection 109.05, 109.06, or 109.07, except payment will 
be made to the Contractor for the repair or replacement of any permanent element of the construction which 
has not been accepted by the Department, if the element of the work damaged is completed to the stage of 
serving its intended function and is subsequently damaged by accident by public traffic.  In order to receive 
payment, the Contractor must supply satisfactory evidence that such damage was caused by a public traffic 
accident which was not caused by vandalism or by the equipment of the Contractor or any of its 
subcontractors or suppliers.  Satisfactory evidence shall generally be limited to:  accident reports filed with 
the Division of Motor Vehicles, police agencies or insurance companies; statements by reliable, unbiased eye 
witnesses; identification of the vehicle involved in the accident.  Physical evidence that the damage was 
caused by a motor vehicle (such as tire marks or broken headlight glass) will not be sufficient unless it can be 
clearly shown that the damage was not caused by the Contractor’s vehicles or by vandalism.  The Contractor 
shall take every precaution, as allowed by the Contract against injury or damage to any part of the 
construction or to materials by the action of the elements, the traveling public, vandalism, or from any other 
cause, whether arising from the execution or the non-execution of the work.  The Contractor shall promptly 
repair, replace, and make good any such damage or loss without cost to the Department. The Contractor shall 
not bear such risk of loss or damage, which arises from acts of war or floods, tidal waves, earthquakes, 
cyclones, tornadoes, hurricanes, or other cataclysmic natural phenomenon unless such loss or damage is 
covered by insurance. 

 
SECTION 108 - PROSECUTION AND PROGRESS 

 
108.02 Subcontracting. 
 

There are no Specialty Items in this Project. 
 

THE FOLLOWING IS ADDED TO THE END OF THE FIFTH PARAGRAPH: 
 
The Contractor shall also attach to that form (application for subcontracting form) proof of the Subcontractor’s valid, 
current registration with the New Jersey Department of Labor, Division of Wage and Hour Compliance as required by 
“Public Works Contractor Registration Act,” N.J.S.A. 34:11-56.48 et seq. (P.L. 2003, c. 91).  Pursuant to P.L. 2003, c. 
91, the Department will not consent to the proposed subcontracting, and the Subcontractor shall not perform any work 
under the Contract, unless the Contractor first provides the required proof of the Subcontractor’s valid, current 
registration with the New Jersey Department of Labor, Division of Wage and Hour Compliance as required by  “Public 
Works Contractor Registration Act.”  The Contractor shall ensure full compliance with the Public Works Contractor 
Registration requirements by their Subcontractors. 
 
108.03  Commencement of Work. 
 
THE THIRD SENTENCE OF THE FIRST PARAGRAPH IS CHANGED TO: 

 
Construction operations shall not begin until the Contractor has supplied, and the Engineer has accepted, the preliminary 
schedule and other certifications, forms, schedules, and any other information required by the Contract Documents, and 
until the Contractor has established a field office as required by Subsection 105.15. 
 
THE FOLLOWING IS ADDED TO THE END OF THE FIRST PARAGRAPH: 

 
The Contractor shall notify the Resident Engineer in writing at least twenty-one calendar days in advance of the date of 
the start of Work at the Project site.  No work at the Project Site will be permitted prior to the date given in the notice. 
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Notices submitted prior to the Pre-Construction meeting shall be addressed to the contacts specified in Subsection 
101.04. 
 
THE LAST PARAGRAPH IS CHANGED TO: 

 
The Contractor shall give the Resident Engineer in writing a notice 72 hours in advance of starting Construction 
Operations. 
 
108.04  Progress Schedule and Prosecution of the Work. 
 
THE ENTIRE SUBSECTION IS CHANGED TO: 

 
In scheduling and executing the Work, the following shall be complied with: 
1. Progress Schedules. The progress schedule shall conform to and incorporate the following requirements: 

a. General. 
(1) The work shall be monitored by a detailed CPM schedule.  The CPM schedule shall be developed 

utilizing the most current NJDOT Capital Program Management Construction Scheduling Standard 
Coding and Procedures for Designers and Contractors Manual and the NJDOT Primavera template 
project containing the latest standard coding.  The manual and template are available from the 
Bureau of Quality Management Services. 

The CPM schedule shall consist of diagrams and accompanying mathematical analyses. The 
scheduling of submittals, procurement, construction, and all else necessary to complete the Work 
as described in the Contract Documents, is the responsibility of the Contractor.  The requirement 
for the CPM schedule is included to ensure adequate planning and execution of the Work and to 
assist the Department in appraising the reasonableness of the proposed schedule, as well as its 
compliance with Contract requirements.   

The CPM schedule is the Contractor’s committed plan to complete all work within the 
allotted time.  The Contractor assumes full responsibility for the prosecution of the Work as shown.  
The CPM schedule shall be based on and derived from detailed schedules used to complete all 
Contract activities. 

(2) No claim for extension of time due to extra work or any other type of delay will be considered 
unless the baseline schedule has been approved and monthly updates are current and submitted 
within the time limits stated. 

(3) No claim for additional compensation as specified in Subsection 109.04 will be considered unless 
the baseline schedule has been approved and monthly updates are current and submitted within the 
time limits stated. 

(4) The CPM preliminary, baseline, and updated schedules shall be submitted in electronic format on a 
floppy diskette or compact disk, in addition to the required number of copies specified in b. (1) and 
b. (2) below. 

(5) Once the CPM baseline schedule has been approved, the Contractor shall not deviate therefrom 
without first notifying the Engineer in writing and schedule is updated in accordance with 1.h. and 
1.i. below. 

b. Submittals.  The CPM schedule shall consist of the following two distinct initial submittals: 
(1) Preliminary Schedule. No later than 10 State Business Days after execution of the Contract, the 

Contractor shall submit to the Engineer for review and approval or rejection and return a 
preliminary schedule. The contractor shall submit six copies of: 

(a) A CPM time-scaled diagram defining the Contractor’s planned activities during the first 90 
Calendar Days. For projects with a construction cost over $ 40 million, a CPM time-scaled diagram 
defining the Contractor’s planned activities during the first 120 Calendar Days. 

(b) A summary network for the remainder of the Contract time.  The preliminary schedule shall 
indicate all milestone activities expected to be completed or partially completed before submission 
and approval of the CPM baseline schedule as specified in b. (2) below. 

(c) All multiple shifts per day and anticipated production rates shall be detailed in the Contractor’s 
narrative accompanying the preliminary schedule. 

(d) The Work shall not begin until the preliminary schedule has been approved.  Five State Business 
Days will be required for review and approval or rejection and return of the preliminary schedule. 
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(2) Baseline CPM Schedule. In accordance with the time frames listed below, the Contractor shall 
submit six copies of the Baseline CPM Schedule documents depicting the Contractor’s work plan 
for the entire Contract. 

 

Project Construction Cost 
($ million) 

Time Frame After Approval of 
Preliminary Schedule for Submission 

of the Baseline CPM Schedule 
(State Business Days) 

< 5 10 
5 -  15 15 
15 - 40 20 
>  40 30 

 
The Contractor shall submit to the Engineer for review and approval or rejection and return: 

(a) Computer generated tabular schedule and logic reports in accordance with 1.e. below. 
(b) Time-scaled computer generated Layout Output in conformance with 1.f. below. 
(c) A written narrative explaining the schedule and the Contractor’s general approach for achieving 

Substantial Completion and the date of Completion as specified in Subsection 108.10 of these 
Special Provisions. Multiple shifts per day and anticipated production rates shall be detailed in the 
Contractor’s narrative accompanying the Baseline CPM Schedule. 

(d) Electronic version as specified in 1.a. (4) above. 
c. CPM Schedule Requirements for the Baseline and Updates. 

(1) The CPM schedule and updates shall contain the following: 
(a) The order in which the Contractor proposes to prosecute the Work; the starting dates of the various 

work stages, operations, and principal items of work including procurement of materials and plant, 
and the contemplated dates for completing the same. 

(b) List dates for all required submissions. 
(c) A clear outline of the intended maintenance of traffic. 
(d) The locations and timeframes for the installation of temporary and permanent soil erosion and 

sediment control measures to be installed.  
(e) All unusual requirements specific to the project included in the Contract Documents or as deemed 

appropriate for the project. 
(f) Special consideration to sensitive areas such as wetlands, floodplains, waterways, and parklands to 

ensure that appropriate staging and seasonal constraints are considered in order to maximize the 
effectiveness of the soil erosion and sediment controls. 

(g) The time frames when work is restricted in sensitive areas as reflected in present and future permits 
as anticipated or known. 

(h) Updates to reflect permit conditions if changed. 
(i) Include a detailed, step-by-step outline of any clean-up operations regarding contaminated 

material. 
(j) The work of the Contractor, subcontractors, suppliers, the Department, permitting agencies, utility 

companies, and all others that affect progress shall be shown and identified on the schedule by 
responsibility codes. 

 (k) Procurement activities shall be shown, including plans, permits, materials, individual working 
drawings, fabrication, and delivery of the material.  15 State Business Days will be required for 
review and certification or rejection and return of fabrication working drawings.  15 State Business 
Days will be required for review and approval or rejection and return of working drawings for 
items that were included as conceptual and the Contractor is required to complete final design 
plans.  The time frames set forth in this paragraph are provided for scheduling purposes only.  The 
Department reserves the right to enlarge such time periods for review by a reasonable amount of 
time where circumstances necessitate, within the sole discretion of the Engineer. 

 (l) Traffic staging, delivery of Department - furnished labor/equipment, project phasing, right-of-way 
availability dates, and any other requirements specified in Divisions 200 through 900 shall be 
shown. 
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(m) The CPM schedule shall contain sufficient activities to adequately depict the Work, and will be 
subject to the review and approval of the Engineer. 

(n) The logic and activity time durations established by the Contractor shall be consistent with the 
Contract Documents and be reflective of proper coordination between trades. 

 (o) The CPM schedule shall contain sufficient activities for notification of the Department by the 
Contractor for changes to the traffic patterns and staging, including the following: 
1) An activity with a duration of at least twenty-eight calendar days, but not more than sixty 

calendar days, shall be shown in advance of the date of establishing a new permanent traffic 
pattern.   

2) An activity with a duration of at least fourteen (or seven) calendar days shall be shown in 
advance of the date of starting establishing a new permanent traffic pattern. 

3) An activity with no duration shall be shown for 8 am of each Friday for temporary weekend 
closures and temporary weekend traffic impacts. 

 (2) The CPM schedule shall operate as follows: 
(a) The CPM schedule shall be of the precedence type. 
(b) One activity for each discrete component part of each Pay Item scheduled in the Proposal.  The 

Engineer may allow grouping of similar Pay Items into one activity. No work activity shall have a 
duration greater than 30 Calendar Days, except as approved by the Engineer. The activities shall be 
consistent with the Work Breakdown Structure (WBS), and shall also include discrete component 
parts of the Contractor’s submittal preparation, Department approval, procurement, and 
construction work activities with sufficient detail such that all the relationships with all direct and 
non-direct parties to the Work are shown. 

(c) The system shall be based upon network diagrams and accompanying mathematical tabulations as 
described hereinafter.  Diagrams shall show the order and interdependence of activities and the 
sequence and quantities in which work is to be accomplished.  The basic concept of network 
scheduling shall be followed to show how the start of a given activity is dependent on the 
completion of preceding activities and how its completion may affect the start of subsequent 
activities.  The critical path shall be distinguished from other paths on the network. 

(d) The completion date of the CPM schedule shall be the date of Completion specified in Subsection 
108.10 of these Special Provisions, except as specified in Subsection 108.04 subpart 5, which shall 
be input as a Finish Milestone with a Late Finish Constraint.  All Intermediate Milestones required 
in the Contract shall be shown in proper logical sequence and input as a  “Start-no-Earlier-Than” 
constraint for entrance into an area or start activity or a “Finish-no-Later-Than” constraint date for 
completions. 

(e) Activities shall be described such that the Work is readily identifiable for assessment of start and 
completion, as well as intermediate status.  Descriptions shall utilize activity codes for physical 
locations at each stage such as distance-markers, structures, and elevations where possible to define 
the Work.  Activity descriptions of “Start,” “Continue,” “Completion,” “X percent,” “Y percent,” 
“Z percent” or similar nonspecific descriptions will not be allowed. 

(f) The CPM schedule shall be calculated in Working Days.  The Working Day to calendar date 
correlation shall be based upon the Contractor’s proposed work week with adequate allowance for 
weekends, legal holidays and any special requirements of the Contract.  Activities shall indicate the 
calendar being used.  Durations for activities shall not be less than one workday.  Multiple shifts 
per day and anticipated production rates shall be detailed in the Contractor’s narrative 
accompanying the baseline schedule and subsequent updates. 

(g) Constraint dates are permitted only on milestone activities, unless otherwise approved by the 
Engineer. 

(h) All activities with the exception of the Project Start Milestone and Project Completion Milestone 
shall have predecessors and successors.  The start of an activity shall have a Start-to-Start or 
Finish-to-Start relationship with preceding activities.  The completion of an activity shall have a 
Finish-to-Start or Finish-to-Finish relationship with a succeeding activity.  Start-to-Finish 
relationships are not acceptable. 

(i) CPM schedules, which have been resource leveled, are permissible, provided the effects of leveling 
are incorporated in the schedule using “Start-no-Earlier-Than” date constraints. 

d. Computer Program Requirements. The computer program requirements shall be the same as that 
specified in Subsection 105.15 subpart 1.e. of these Special Provisions. 
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e. Tabular Reports. 
(1) CPM schedule reports shall be provided for the following sort orders: 
(a) Total float, then early start for activities with float less than 20 days. 
(b) Grouped by responsibility, then by early start. 
(c) Grouped by WBS, area, then sorted by early start. 
(2) The minimum activity information required for each of the above reports in (1), shall include the 

following: 
(a) A unique activity ID for each activity. 
(b) A description of the Work represented by the activity. 
(c) Location code identification. 
(d) Work responsibility code identification. 
(e) Original activity duration and remaining activity duration in Working Days. 
(f) Early and late, start and finish dates calculated according to CPM principles. 
(g) Total float. 
(h) Historical (actual) dates for activities completed or underway shall replace the appropriate 

calculated dates. 
(i) Stages. 
(j) Calendar used for each activity. 

f. CPM Time-Scaled Layout Output. 
(1) The network displayed on the schedule diagram shall depict the exact detail of the CPM schedule 

reports. 
(2) The network diagram shall be of the precedence type and drawn by using early dates.   
(3) The layout output shall be time-scaled.  The length of the activity representation shall be 

proportional to the activity duration. 
(4) The activity display shall include the: 
(a) Activity description. 
(b) Activity identification. 
(c) Activity original duration and remaining duration. 
(d) Activities coded by area, responsibility, and WBS. 
(e) Activity total float. 
(f) Activities early start dates. 
(g) Activities finish dates. 
(5) The activities, which are displayed on the network diagram, shall be grouped by WBS and sorted 

by area.  The title of these components shall appear on the left-hand side of the plot. 
(6) The critical path shall be identified on the plot. 
(7) Vertical lines indicating the start and the end of each month shall be shown. 
(8) The data date shall be indicated on the plot in the activity display and in the title at the top or 

bottom of the plot. 
(9) Completed activities shall be indicated on the plot. 
(10) The Contract title shall be displayed on the plot. 
(11) A legend shall be provided which indicates the various symbols used and their meanings. 
(12) Milestone Activity shall be indicated by a prominent symbol. 
(13) Different line types shall indicate the critical path and completed Milestone and activities. 

g. Review and Approval.  The Engineer will review a submitted preliminary schedule for approval or 
rejection within five State Business Days of receipt and will thereafter return same to the party having 
submitted it.  There will, in turn, be allotted ten State Business Days for review and approval or rejection 
by the Engineer of the submitted baseline schedule, which will thereafter be returned to the party having 
submitted it.  The Engineer will review revised preliminary or revised baseline submittals within five 
State Business Days of receipt.  The time periods set forth in this paragraph are provided for scheduling 
purposes only.  The Department reserves the right to enlarge such time periods for review by a 
reasonable amount of time where circumstances necessitate, within the sole discretion of the Engineer. 

h. Updating and Revisions. 
(1) Within ten State Business Days after review by the Engineer, all preliminary and baseline 

schedules that are not approved shall be revised and resubmitted by the Contractor until the 
Engineer’s approval is received. 
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(2) The Contractor shall update the CPM schedule monthly whether or not the Engineer has accepted 
the schedule, to reflect actual activity progress.  The update shall include the historical record of 
actual start and actual finish dates for activities in progress, or completed, and the remaining 
duration based on the amount of workdays required to complete the activity. 

(3) Monthly progress meetings shall be held. The updated CPM schedule shall be the basis for the 
monthly progress review meetings. Activity progress shall be prepared in advance of the meeting.  
At this meeting, attended by the Engineer, all progress during the calendar month shall be 
presented and reviewed for incorporation into the schedule by the Contractor.  Within a period of 
ten State Business Days from the date of this progress meeting, the Contractor shall submit the 
schedule update to the Engineer with the agreed upon changes.   

(4) The monthly schedule update submission shall consist of three copies of electronic format on 
floppy diskettes or compact disks and three copies of the following: 

(a) Updated CPM schedule reports (see Item e. above). 
(b) Layout output. (See item f. above) 
(c) CPM progress narrative. 

The CPM progress narrative report submitted as part of the update analysis shall include, but 
not be limited to, the: 

1. Description of schedule status. 
2. Discussion of current and anticipated delaying problem areas and their estimated impact. 
3. Schedule slippage, pay revisions, and/or progress along the critical path in terms of days ahead or 

behind the allowable dates, and if the Work is behind schedule, progress along other paths with 
negative float.  This shall be in addition to and not a substitute for requirements in Subsection 
108.11. 

4. Logic changes and an explanation of the revisions.  Revisions to activities not worked on during 
the period, including changes in duration, or revisions to activity relationships are to be considered 
logic revisions.  Out-of-sequence activities are not acceptable and shall be corrected in logic 
revisions prior to submission to the Department. 

(5) When, in the Engineer’s opinion, the CPM schedule fails to reflect the Contractor’s actual plan and 
method of operation, or the Contractor’s completion date as indicated by the CPM is more than one 
month behind the Contract completion date, the Engineer may require the Contractor to submit for 
review within ten State Business Days, a recovery plan for completion of the remaining work 
within the Contract completion date. A recovery plan shall include, but not be limited to, a revised 
CPM schedule and additional manpower and equipment that shall be utilized to complete the 
project by the date of Completion. 

(6) When the Contractor adds activities that are not Extra Work Items to the CPM schedule, they shall 
be added in a method that completion dates of any succeeding baseline activities are not affected.  
All revisions shall be submitted to the Engineer for approval before incorporation into the CPM 
schedule. 

(7) The Engineer shall have the right, within its sole discretion, to prepare its own update(s) or 
revision(s) to the baseline schedule in the event of a dispute between the parties regarding the 
appropriateness of the submitted revision(s) or updates to the baseline schedule or by reason of a 
failure on the part of the contractor to prepare same, which update(s) or revision(s) may reflect 
what the Engineer has determined to be the actual status of the project progress, actual sequencing 
of the Work and appropriate scheduling logic required under this Subsection.  The Engineer may 
thereupon rely on its own revision(s) or update(s) of the baseline schedule in the administration of 
the project, review of claims and/or the imposition of liquidated damages.  

i. Changes and Delays.  To ensure that the CPM schedule continues to accurately reflect the Contractor’s 
plan for the Work and that it incorporates the impact of all changes and delays as soon as the Work 
scope can be defined, the Contractor shall use the following procedure to incorporate changes and 
delays. 

When Extra Work or a change is proposed or claimed, the Contractor shall submit a Time Impact 
Evaluation form. Each Time Impact Evaluation must identify in a CPM fragnet sketch, additional work 
required as a result of the proposal and its interrelationship to the CPM schedule.  Each change or delay 
shall be represented by adding a new activity or activities. These activities shall be clearly identified. 
This sketch shall show all activities, logic revisions, duration changes, and new activities with all the 
predecessors and successors. The Time Impact Evaluation form shall also include any associated cost 
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changes for performing the Work in question.  Upon the Engineer’s approval of the Time Impact 
Evaluation, the Contractor shall incorporate the fragnet’s illustrating the influence of changes and delays 
into the baseline schedule and the working schedule in the next schedule update.  An extension of time 
may only be considered when the Time Impacted scheduled completion date exceeds the date of 
Completion.  For cases where the Contractor is behind schedule, an extension will be granted for only 
the amount of time that the Department is responsible as supported by a Time Impact Evaluation. In the 
event of a dispute, the Engineer may prepare an update, which is believed to be the true impact on the 
project. No additional compensation will be paid to the Contractor for preparing these revisions.  Any 
request for extension of time shall be verified by CPM analysis and shall be in accordance with 
Subsection 108.11. Compensation for additional expense to the Contractor and allowance of additional 
time for completion of the Work shall be as set forth in a Construction Order in accordance with 
Subsections 108.11 and 109.03. 

2. Staging.  The Contractor shall schedule the Work using such procedures and staging as may be specified in 
the Contract Documents.  Work designated as part of separate stages may be performed simultaneously where 
provided by the Contract Documents or where approved. 

When the Contract Documents provide for staging or specific procedures, the Contractor may present, 
for written approval of the Engineer, a detailed, written alternate staging plan or procedure which incorporates 
the requirements of the Department.  If the Contractor proposes an alternate-staging plan, two CPM schedules 
shall be submitted. One based on the original staging and one based on the Contractor’s alternate staging. As 
a condition of the Engineer’s reviewing of the alternate staging plan or procedure, the Contractor agrees that it 
is not entitled to additional Contract Time or compensation arising from possible delays to construction due to 
the time spent in reviewing the Contractor’s staging plan or procedure, regardless of whether the Department 
accepts or rejects it.  The Engineer will review and approve or reject and or return, with comments, the 
staging plan within ten State Business Days.  If such staging plan or alternate procedure is approved in 
writing, the Contractor shall then finalize the progress schedule consistent with the alternate approved staging. 

3. Prosecution of the Work. 
a. At or prior to the preconstruction conference, the Contractor shall furnish the name and location of the 

solid waste facilities to be utilized as well as the fee structure of each of the facilities.  Failure to provide 
such information shall make the Contractor ineligible for adjusted compensation as provided for in 
Subsection 104.07. 

b. The Contractor shall provide sufficient materials, equipment, and labor to guarantee the Completion of 
the Project in accordance with the Contract Documents and within the time set forth under Subsection 
108.10. 

c. The Contractor shall supply the Engineer with a weekly work schedule indicating the Contractor’s 
planned work, the subcontractor’s planned work, the dates when materials and submissions are to be 
delivered, and a forecast of lane closings. 

d. The Contractor shall notify the Engineer, in writing, prior to discontinuing work for any reason and at 
least 24 hours in advance of resuming operations. 

e. The Contractor shall arrange and prosecute the Work so that each successive construction operation at 
each location shall follow the preceding operation as closely as the requirements of the various types of 
construction permit. 

f. Underground structures for traffic signals, except for pressure detector installations shall be constructed 
prior to completion of the intersecting road. 

g. Work, which closes or alters the use of existing roadways shall not be undertaken until adequate 
provisions, conforming to the requirements of Section 617, have been made by the Contractor and 
approved. 

h. The Engineer may revise stage construction and maintenance of traffic, if deemed necessary, by the 
Engineer due to unforeseen circumstances that may arise during construction. 

i. When possible, the construction of subsurface structures adjacent to traffic shall be performed while 
traffic is being diverted from such areas.  If traffic must be maintained in such areas, the Work shall be 
done expeditiously in stages, as approved, and with minimum interference with traffic. 

j. Subsurface structure excavation adjacent to traffic shall not remain open overnight unless adequately 
protected by approved safety devices. 

k. The Contractor shall proceed with the Work of demolition of the various buildings that are identified 
with a demolition number as and when they become available for demolition. If any of the buildings to 
be demolished is not available for demolition at the time the Contractor begins work on the Project, the 
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Contractor shall temporarily defer its work in the vicinity of the building and complete the Work when 
the building is made available for demolition. 

l. Operations adjacent to traffic shall be confined to only one side of the traffic at any one time unless 
otherwise specified in the Contract Documents. 

m. Concrete curbs constructed adjacent to flexible base and surface courses shall be completed, cured, and 
backfilled before the flexible base and surface courses are constructed.  

n. Bituminous paving operations shall be staged to progress up to the bottom of the surface course.  The 
top layer of the bituminous concrete surface course for the full width of the traveled way, shoulder, and 
auxiliary lanes shall be paved as a single stage of construction and as the final paving operation. 

4. Acceleration and Default.  If, in the opinion of the Engineer, the Contractor falls behind its baseline 
schedule, and cannot complete the Work within the time prescribed under Subsection 108.10, as modified 
pursuant to Subsection 108.11, the Contractor shall take such steps as may be necessary to improve its 
progress.  The Engineer may require the Contractor to increase the number of shifts, begin overtime 
operations, work extra days including weekends and holidays, or supplement its construction plant and to 
submit for approval such supplementary schedule or schedules, as may be deemed necessary to demonstrate 
the manner in which the agreed rate of progress shall be regained, all at no cost to the State. 

Failure of the Contractor to comply with the requirements of the Engineer under this Subheading is 
grounds for the determination that the Contractor is not prosecuting the Work with such diligence as to ensure 
Completion within the time specified.  Upon such determination, the Engineer may terminate the Contractor’s 
right to proceed with the Work or any separate part thereof in accordance with Subsection 108.17. 

5. Intent, Responsibility, and Time.  Scheduling of construction shall be the responsibility of the Contractor. 
The Contractor’s shall determine the most feasible order of work commensurate with the Contractor’s abilities 
and the Contract Documents.  The CPM schedule will be used for determining extensions or reductions of 
Contract Time pursuant to Subsection 108.11. 

It is not intended that the Engineer, by approving the CPM schedule, agrees that it is reasonable in any 
or all respects or that following the CPM schedule can result in timely completion of the Project.  The 
progress schedule is not a part of the Contract. 

If, in the preparation of the CPM schedule, the Contractor reflects a completion date different than that 
specified under Subsection 108.10, this in no way voids the date set therein.  The date as specified in that 
Subsection governs.  Where the CPM schedule reflects a completion date earlier than that specified as the 
Contract Time, the Engineer may approve such schedule with the Contractor specifically understanding that 
no claim for additional Contract Time or compensation shall be brought against the State as the result of 
failure to complete the Work by the earlier date shown on the CPM schedule. 

6. Payment.  Payment for the accepted progress schedule will be made on a lump sum basis for the costs for 
schedule preparation, maintenance, updating, facilities, personnel, computer hardware and software 
requirements, schedule submittals and reproduction as specified. Twenty-five percent of the lump sum bid 
will be paid upon approval of the baseline submission, and the balance paid on approval of updates at a 
prorated sum based upon the number of anticipated updates to be submitted during the Contract Time. 

Payment will be made under: 
Pay Item Pay Unit 
PROGRESS SCHEDULE LUMP SUM 

 
108.05  Mobilization. 
 
THE ENTIRE SUBSECTION IS CHANGED TO: 

 
Mobilization shall consist of the preparatory work and operations necessary for the movement of personnel, 

equipment, supplies, and incidentals to the Project site, and other work performed or costs incurred prior to beginning 
Work. 

Payment for mobilization will be made on a lump sum basis regardless of the fact that the Contractor may have, for 
any reason, shut down its work on the Project or moved equipment away from the Project and back again. 

Payment will be made in accordance with the following schedule: 
1. When five percent of the Work is completed and the Baseline Progress Schedule is approved by the Engineer, 

25 percent of the lump sum bid for mobilization or 2.5 percent of the Total Contract Price, whichever is less, 
will be paid. 
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2. When ten percent of the Work is completed and all required CPM Progress Schedule Updates are approved by 
the Engineer, 50 percent of the lump sum bid for mobilization or five percent of the Total Contract Price, 
whichever is less, will be paid. 

3. When 15 percent of the Work is completed and all required CPM Progress Schedule Updates are approved by 
the Engineer, 75 percent of the lump sum bid for mobilization or 7.5 percent of the Total Contract Price, 
whichever is less, will be paid. 

4. When 20 percent of the Work is completed and all required CPM Progress Schedule Updates are approved by 
the Engineer, 100 percent of the lump sum bid for mobilization or ten percent of the Total Contract Price, 
whichever is less, will be paid. 

5. When all Work on the Project is complete, payment for the lump sum bid for mobilization in excess of ten 
percent of the Total Contract Price will be made. 

6. The percentage of Work completed shall be the total of payments earned compared to the Total Contract 
Price.  The total of payments earned excludes the amount paid for this item and the amount paid for materials 
furnished but not incorporated into the Work in accordance with Subsection 109.06, as shown on the monthly 
estimates of the approximate quantities of Work performed, prepared in accordance with Subsection 109.05. 

7. No payment will be made for mobilization until a Baseline Schedule is approved, except when all Work on 
the Project is complete, then 50 percent of the lump sum bid for mobilization will be paid and no further 
payment(s) will be made for the lump sum bid for mobilization. 

Payment will be made under: 
Pay Item Pay Unit 
MOBILIZATION LUMP SUM 

When mobilization is not a Pay Item, all costs for the Work shall be included in the prices bid for various Pay Items 
scheduled in the Proposal. 
 
108.09 Unusual Site Conditions. 
 
THE FIRST SENTENCE OF THE SECOND PARAGRAPH IS CHANGED TO: 

 
Upon written notification, the Engineer will investigate the conditions, and if the Engineer determines that the 

conditions materially differ and could not have been discovered by the Contractor pursuant to Subsection 102.03 and if 
they cause an increase or decrease in the cost or time required for the performance of any work under the Contract, an 
adjustment, excluding loss of anticipated profits, will be made and the Contract modified in writing accordingly.   
 
108.10  Time of Completion. 

 
A. All work required for Substantial Completion of the Project shall be completed on or before 21 Aug. ‘08. 

 
B. The entire Work of the Project shall be completed on or before 18 Sept. ‘08. 

 
108.11 Extensions and Reductions of Contract Time. 
 
THE ENTIRE TEXT IS CHANGED TO: 

 
A. Basis for Adjustment.  Extensions or reductions to the Contract Time may be provided by Construction 

Order, however, such extensions or reductions will be allowed only to the extent that the increase or decrease 
in the Work or delays of the types indicated below affect the Critical Path of the current approved Progress 
Schedule update and the Completion of the Work and/or Substantial Completion Dates provided in 
Subsection 108.10.  However, when the Finish Milestone(s) for the Substantial Completion Date or 
Completion of the Work Date identified on the current approved schedule is a date or dates prior in time to the 
dates specified in the Contract, the Department will consider the time between the dates projected in the 
schedule and that in the Contract as constituting float in the schedule which shall offset the amount of 
allowable delay contributable to the actions of the Department, third parties, or the Contractor, or caused by a 
combination of those factors, and other factors beyond the control of the Contractor as determined by the 
Department which ever first occurs.   
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An extension will also provide only for those Working Days adversely impacted where operations were 
on an approved schedule, including all shifts of Work.  No extension can be requested unless all submittals 
and approvals have been completed as specified in Subsection 108.04. 

The Contractor may be granted an extension of Contract Time and not be assessed liquidated damages 
for any portion of the delay beyond the Completion of the Work and/or Substantial Completion Dates as 
specified in Subsection 108.10 caused by reasons beyond the control and without the fault or negligence of 
the Contractor, and subject to all due diligence by the Contractor to avoid and mitigate the delay.  Reasons 
may include, but are not restricted to, those provided for in the Specifications and the following: 

1. acts of civil or military authorities, terrorism, war, or riot; 
2. fire; 
3. floods, tidal waves, earthquakes, cyclones, tornadoes, hurricanes, sustained severe winds exceeding 

75 mph, or other cataclysmic natural phenomenon (except on working day contracts); 
4. Extreme Weather Conditions (subject to Item 1 of subpart B) (except on working day contracts); 
5. epidemics or quarantine restrictions; 
6. strikes or labor disputes beyond the control of the Contractor that prevent work on the construction 

operations that are critical to the completion of the Project; 
7. shortages of materials (subject to Item 2 of subpart B) or freight embargoes; 
8. acts of the State in its sovereign capacity; 
9. court orders or injunctions; 
10. discovery of Regulated Hazardous Waste; 
11. acts by others consistent with Subsections 105.10 and 107.09; 
12. failure of the Engineer to furnish interpretations of the Contract Documents (subject to Item 3 of 

subpart B). 
Unless specifically provided for in the Specifications or where the delay is caused by the negligence, bad 

faith, active interference, or other tortuous conduct of the Department or its employees, the Contractor shall 
not make any claim for damages or Additional Compensation for any delay, and agrees that any such delay 
shall be fully compensated for by an extension of Contract Time if granted.  In such a case where the delay is 
shown by the Contractor to have been caused by such tortuous conduct of the Department or its employees, 
the Contractor's remedy for Additional Compensation shall be as specified in Subsection 109.04.  Negligence 
of consultants, other contractors, Utility(s), other public entities or any other person or entity, shall not be 
imputed to the Department.  The Contractor shall not be entitled to Additional Compensation or an extension 
of Contract Time for any delay contemplated or that which should have been contemplated by the Contractor 
at the time the Contract was awarded. 

Extensions of Contract Time will not be granted due to delays caused by, or in any way related to, the 
financial condition of the Contractor, subcontractors, sub-subcontractors, material, personnel, fabricators, or 
suppliers.  The Contractor and its surety assume full responsibility for ensuring that the financial condition of 
any of the above does not delay completion of the Contract. 

If the Work required is reduced or altered so that the time required for Completion is reduced, the 
Department may reduce the Contract Time as specified in Subsection 108.10.  The Engineer will evaluate the 
facts and the extent of the reduction.  The Department’s findings thereon will be final and conclusive. 

The Contractor or surety is not relieved of liability for liquidated damages for any period of delay in 
completion in excess of that expressly provided for in this Subsection. 

 
B. Requests for Extensions.  Request for extension of Contract Time will not be evaluated or granted unless 

they meet the provisions of A. above and the Contractor has notified the Resident Engineer in writing of the 
causes of delay within 15 State Business Days from the beginning of any such delay on forms provided by the 
Department.  The effect of the delay on the Progress Schedule shall be documented by the Contractor as 
specified in Subsection 108.04.  The Department will evaluate the facts and the extent of the delay, and the 
Department’s findings will be final and conclusive.  Request for extensions shall also be based on the 
following: 

1. If the Contractor submits daily documentation of such conditions, Extensions of Contract Time for 
Extreme Weather Conditions may be granted according to the following: 
a.  The specified completion dates anticipate that the number of total Working Days available 

for Construction Operations, subject to the requirements of the Contract Documents, during 
the period of April through November inclusive is at least 145 for road and bridge work. 
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b. The specified completion dates anticipate that the number of total Working Days available 
for Construction Operations, subject to the requirements of the Contract Documents, during 
the four month winter period of December through March inclusive is 35 for road work and 0 
for bridge work. 

c.  When the actual number of Working Days available for Construction Operations is less than 
the anticipated number provided for in the Special Provisions, an extension of one day for 
each day less may be allowed. 

2. Extensions of Contract Time will not be granted for a delay caused by a shortage of materials unless 
the Contractor furnishes the following: 
a.  Documentary proof that it has diligently made every effort to obtain such materials from all 

known sources within reasonable distance from the Work. 
b. Proof that the inability to obtain such materials when originally planned, could not be 

compensated for by revising the sequence of the Contractor's operations.  The term "shortage 
of materials" applies only to raw and fabricated materials, articles, parts, or equipment which 
are standard items and does not apply to materials, parts, articles, or equipment which are 
processed, made, constructed, fabricated, or manufactured to meet the specific requirements 
of the Contract.  Only the physical shortage of materials and not the cost of materials will be 
considered. 

3. Extensions of Contract Time will not be granted for failure of the Engineer to furnish interpretations 
of the Contract Documents unless such request for an interpretation of the Contract Documents is 
reasonable and made in good faith, and the failure to respond was palpably unwarranted and was 
furnished more than 20 State Business Days after the written request was received by the Resident 
Engineer. 

4. Extension of Contract Time for utility work delays will only be granted when the Utility does not 
complete their work within an additional 30% of the estimated durations for the Utility as specified 
in Subsection 105.09.  A day for day extension will be allowed for each day extended beyond the 
30% time that the Critical Path is affected. 

 
108.16 Failure to Complete on Time. 
 
THE SUBSECTION HEADING AND TEXT ARE CHANGED TO: 

 
108.16 Liquidated Damages and Incentive Payments For Early Completion. 

A. Liquidated Damages.  The Contractor and the Department recognize that delay in Completion results in 
damages to the State in terms of the effect of the delay on the use of the Project, upon the public convenience 
and economic development of the State, and also results in additional costs to the State for engineering, 
inspection, and administration of the Contract.  Because it is difficult or impossible to accurately estimate the 
damages incurred; therefore, the parties agree that if the Contractor fails to complete the Contract within the 
time stated in these Special Provisions, or within such further time as may have been granted in according to 
the provisions of the Contract, the Contractor shall pay the State liquidated damages according to those 
provided in the Special Provisions.  Such liquidated damages shall be paid for each and every day, as 
hereinafter defined, that the Contractor is in default to complete the Contract. 

Liquidated damages shall be as follows: 
 
1. For each Working Day that the Contractor fails to complete the Work as specified in Subpart A of 

Subsection 108.10 of these Special Provisions, for Substantial Completion, the Contractor shall pay 
liquidated damages consisting of Road User Costs and Construction Engineering Costs to the State 
in the amount of $3,800.00 per day. 

2. For each Working Day that the Contractor fails to complete the entire Work of the Project as 
specified in Subpart B of Subsection 108.10 of these Special Provisions, for Completion of the 
Work, the Contractor shall pay liquidated damages consisting of Construction Engineering Costs to 
the State in the amount of $750.00 per day, provided that the Work as specified for Substantial 
Completion is actually completed. 
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 The Department will recover all liquidated damages specified above by deducting the amount thereof 
from any monies due or that may become due the Contractor, or from the Contractor or from its surety on this 
or any other contract being performed for the Department. 

 
B. Incentive Payment for Early Completion.  As provided for in the Special Provisions. 

 
No Incentive Payment for Early Completion is specified for this project. 

 
108.19  Lane Occupancy Charges. 
 
THE SECOND PARAGRAPH IS CHANGED TO: 

 
Except as specifically excluded in the Special Provisions, a Lane Occupancy Charge will be collected by deducting 

the appropriate charge, calculated according to this Subsection, from the monthly estimate, whenever a lane or lanes are 
not promptly made available to the traveling public during the lane closure limits for the following reasons: equipment 
breakdowns; non-extreme weather related causes; late start of work; shortage of labor, materials, fuel, machinery or 
equipment or by reason of the Contractor’s negligence or fault or that of its workers, employees, subcontractors or 
suppliers.  This charge will be collected for that period of time each lane is unavailable to the traveling public beyond the 
lane closure limits.  This charge will be calculated by multiplying the length of time of the delayed opening, in minutes, 
by the rate of $10 per minute per lane, unless otherwise set forth in the Special Provisions.  
 
THE THIRD PARAGRAPH IS CHANGED TO: 

The total amount of the Lane Occupancy Charge collected from a Contractor shall not exceed $10,000.00 per day. 
 
THE FOURTH PARAGRAPH IS CHANGED TO: 
 

The Resident Engineer will keep record of each occurrence as well as the cumulative amount of time that a lane is 
kept closed beyond the lane closure limits.  After each occurrence the Contractor will be notified.  For every three such 
occurrences, one day will be deducted from the Substantial Completion date or days.  For every 60 minutes of lane 
closures recorded beyond the lane closure limits, one additional day will be deducted from the Substantial Completion 
date or days.  The Substantial Completion date or days will be re-established.  The Contractor will be notified of such 
action, and the Contractor shall not make any claim against the Department as a result of such action.  The Resident 
Engineer also reserves the right to suspend all Work until the next allowable lane closure time period, where the 
Contractor exceeds the lane closure limits.  Before deduction of any charge from a monthly estimate for occupancy of a 
lane beyond the allowable lane closure hours, the Department will provide the Contractor with a statement of the charges 
to be collected and the supporting calculations. 
 
THE FOLLOWING IS ADDED: 

 
The rate or rates to be applied in the calculation of a Lane Occupancy Charge shall be in accordance with the 

following: 
 

Description 
Two or Three Lanes Maintained 
One Lane Maintained 

Rate per Minute  
$10/minute 
$10/minute 

 
SECTION 109 – MEASUREMENT AND PAYMENT 

 
109.02 Scope of Payment.  
 
THE SECOND PARAGRAPH IS CHANGED TO: 

 
The “Basis of Payment” clause in the Specifications relating to any Pay Item in the proposal encompasses all 

compensation for Work to complete that Pay Item and no other Pay Item.  All elements of the Work related to that Pay 
Item will not be measured or paid for under any other Pay Item in the Contract Documents unless it is stated in the 
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“Basis of Payment” clause for that Pay Item that a portion of the Work will be paid for under another Section or 
Subsection of the Specifications. 
 
109.03 Force Account Payment. 
 
THE FIRST, SECOND, THIRD, AND FOURTH PARAGRAPHS ARE CHANGED TO: 

 
When the Department has directed the Contractor to do Work on a Force Account basis it will be compensated as 

specified in this Subsection. 
The total direct costs for labor, materials, equipment, bonds, insurance, and tax as provided below, together with 

applicable markups constitute full compensation for all direct and indirect costs (including overhead and profit), and are 
deemed to include all items of expense not specifically designated.  Any adjustments to Performance Bond and Payment 
Bond will be made as specified in Subsection 103.05.  Force Account payments will be adjusted for those costs incurred 
determined to be the fault of the Contractor.  The Force Account payment will be further adjusted where the Contractor’s 
prices in its Proposal for any affected original items of work did not properly include all the costs to complete the 
affected work as originally provided in the Contract Documents. 

When Work that is paid on a Force Account basis is performed by forces other than the Contractor's organization, 
the Contractor shall reach an agreement with such other forces as to the distribution of payments made by the State for 
such Work, with a copy of all such completely executed agreements to the Resident Engineer.  Additional payment will 
not be made for any reason due to the performance of the Work by a subcontractor or other forces, or for costs outside 
that covered by the agreement. 

It is understood that a Contractor’s remedy for Additional Compensation for Extra Work or for any other reason as 
specified in these Specifications, when an action is brought before the Superior Court as specified in the Contractual 
Liability Act, NJSA 59:12-1 et seq., shall not exceed the amount that would be specified in these provisions had a Force 
Account been carried out.  However, damages sought by the Contractor in a court proceeding shall be limited to actual 
additional costs incurred by the Contractor resulting directly from the Extra Work or by other reason specifically 
permitted under the terms of the Specifications as specified in the Contractual Liability Act.  As a condition predicate to 
seeking Additional Compensation under the claims process or in the Superior Court, the Contractor shall have the 
burden of proof to demonstrate compliance with the requirements of this Subsection and other applicable Subsections, 
and shall have kept all records required under this Subsection even if the Department has not directed that the Contractor 
do such Work on a Force Account basis. 
 

Force Account payment will be limited to the following: 
1. Labor.  

 THE FIRST PARAGRAPH IS CHANGED TO: 
 

For all necessary direct labor and foremen in direct charge of the specific operations, whether the 
employer is the Contractor, subcontractor, or another, the Contractor shall receive the rate of wage (or scale) 
actually paid as shown in its certified payrolls for each and every hour that said labor and foremen are actually 
engaged in such Work. 

For specific extraordinary operations the Department may allow supervising or other special type 
employees to be considered direct labor, but only that time in direct labor or direct charge to complete the 
specific construction operations. 

 
2. Bond, Insurance, and Tax.  

 THE ENTIRE TEXT IS CHANGED TO: 
 

For bond premiums; property damage, liability, and workers compensation insurance premiums; 
unemployment insurance contributions; and social security taxes on the Force Account work, the Contractor 
shall receive the actual incremental cost thereof, necessarily and directly resulting from the Force Account 
work.  For payment, the Contractor shall furnish satisfactory evidence of the rate or rates paid for such bond, 
insurance, and tax. 

Payment for Performance Bond and Payment Bond adjustments will be as specified in Subsection 
103.05. 

 
4. Equipment and Plant. 
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a. Contractor Owned Equipment and Plant. 
   THE SECOND AND THIRD PARAGRAPHS ARE CHANGED TO: 

 
The Blue Book will be used in the following manner: 
(1) The estimated “rental” hourly rate will be determined by dividing the monthly rate by 

176 and then applying a 20% reduction factor.  The weekly, hourly, and daily rates will 
not be used. 

(2) The estimated operating costs per hour will be the Blue Book rates. 
(3) The number of hours to be paid for will be the number of hours that the equipment or 

plant is actually used on a specific Force Account activity each day, as presented in 
Daily Equipment Work Sheets, received from the Contractor and verified by the  
Department.   

(4) The current revisions will be used in establishing rates.  The current revision applicable 
to specific Force Account work is as of the first day of work performed on that Force 
Account work and that rate applies throughout the next six months of the period the 
Force Account work is being performed.  The rates will be adjusted for each six-month 
period thereafter. 

(5) Area adjustment will not be made.  Equipment life adjustment will be made in according 
to the rate adjustment tables. 

(6) Overtime shall be charged at the same rate indicated in Item (1) and (2) above. 
(7) Idle time for equipment will not be paid for, except where the equipment has been held 

on the Project site on a standby basis at the request of the Engineer and, but for this 
request, would have left the Project site.  Such payment will be made at one-half the rate 
established in Item (1) above and will be limited to the total hours worked for any Force 
Account activity on that particular day. 

(8) The rates established above include the cost of fuel, oil, lubrication, supplies, small 
tools, necessary attachments, repairs, overhaul and maintenance of any kind, 
depreciation, storage, overhead, profits, insurance, all costs (including labor and 
equipment) of moving equipment or plant to, on, and away from the site, and all 
incidentals. 

(9) Operator costs will be paid only as provided in Subheading 1 above. 
 

All equipment shall, in the opinion of the Department, be in good operating condition.  The 
State will not provide payment of any type for equipment that is determined to be unsuitable by the 
Department for the Force Account Work or that is inoperable during periods of breakdown or 
repair.  Equipment used by the Contractor shall be specifically described and be of suitable size 
and suitable capacity required for the work to be performed.  In the event the Contractor elects to 
use equipment of a higher rental value than that suitable for the Work, payment will be made at the 
rate applicable to the suitable equipment.  The equipment actually used and the suitable equipment 
paid for will be made a part of the record for Force Account work.  If there is a differential in the 
rate of pay of the operator of oversize or higher rate equipment, the rate paid for the operator will 
be that for the suitable equipment. 

 
b. Rented Equipment and Plant.  

   THE ENTIRE TEXT IS CHANGED TO: 
 

In the event that the Contractor does not own a specific type of equipment or plant and must 
obtain it by rental, the Contractor shall inform the Resident Engineer of the need to rent the 
equipment and of the rental rate for that equipment prior to using it on the Work.  The Contractor 
will be paid the actual rental for the equipment as specified in the rental agreements for the time 
that the equipment is actually used to accomplish the Work, provided that rate is reasonable, plus 
the cost of moving the equipment to, on, and away from the Project site.  The Contractor shall 
provide the Resident Engineer a copy of the fully executed rental agreement, and a paid receipt or 
canceled check for the rental expense incurred. 

If the rental agreement does not cover operating costs, the Contractor shall be entitled to the 
rate established in Subheading 4.a. above for each hour that piece of rental equipment is actually 
operational.  

The State will not provide payment of any cost incurred due to equipment that is determined 
to be unsuitable by the Department for the Force Account Work or that is inoperable during periods 
of breakdown or repair. 
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5. Profit. 
 THE ENTIRE TEXT IS CHANGED TO: 

 
Profit shall be computed at ten percent of the following: 
a. Total material cost excluding transportation, shipping & handling. 
b. Total direct labor cost (actual hours worked multiplied by the regular hourly rate). 
c. Total fringe benefits on total direct labor cost as computed above. 

 
6. Overhead. 

 THE ENTIRE TEXT IS CHANGED TO: 
 

Any and all overhead for the Contractor is defined to include the following: 
a. All salaries and expenses of executive officers, supervising officers, or supervising employees, 

except as provided for under Subheading 1 above; 
b. All clerical or stenographic employees; 
c. All charges for minor equipment, such as small tools, including shovels, picks, axes, saws, bars, 

sledges, lanterns, jacks, cables, pails, wrenches, and other miscellaneous supplies and services; and 
d. All drafting room accessories such as paper, tracing cloth, and blueprinting. 
Any and all overhead costs of the Contractor for Force Account work shall be computed at 15 percent of 

the following: 
a. Total material cost excluding transportation, shipping & handling. 
b. Total direct labor cost (actual hours worked multiplied by the regular hourly rate), except for the 

direct labor cost of any supervisory or special employees allowed under Subheading 1. above. 
c. Specific extraordinary overhead expenses, required specifically for the Force Account, may be 

allowed if approved by the Department prior to incurring any cost.  In such instances, the 
Contractor will be paid only the reasonable costs of such extraordinary overhead expenses.   

d. Total fringe benefits on total direct labor cost as computed above.  
The Contractor will be allowed an additional five percent for overhead on the total amount of all work 

performed by the subcontractors. 
 
  THE FOLLOWING IS ADDED: 

 
8. Responsibility. 

Where work is performed under a Force Account, responsibility of such work shall remain that of the 
Contractor.  The Department will determine if the Work is eligible for payment. 

 
109.04 Payment for Contractor's Expenses During Delays. 
 
THE FIRST PARAGRAPH IS CHANGED TO: 

 
When the Department has approved an adjustment for Additional Compensation due to a delay, the Contractor will 

be paid its expenses during that period of delay by Change Order in the following manner: 
 

2. Bond, Insurance, and Tax. 
 THE ENTIRE TEXT IS CHANGED TO: 

 
For bond premiums; property damage, liability, and, workers compensation insurance premiums; 

unemployment insurance contributions; and social security taxes during the period of delay, the Contractor is 
to receive the actual incremental cost thereof, necessarily and directly resulting from the delay. For payment, 
the Contractor shall furnish satisfactory evidence of the rate or rates paid for such bond, insurance, and tax. 

Payment for Performance Bond and Payment Bond adjustments will be as provided in Subsection 
103.05. 

3. Equipment. 
 THE FIRST PARAGRAPH IS CHANGED TO: 

 
For any idle machinery or special equipment other than small tools which must remain on the Project site, 

with approval of the Department, during delays of specific operations, the Contractor is to receive 
compensation at one-half the rate calculated pursuant to Subheading 4 of the fifth paragraph of Subsection 
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109.03.  Should the Department determine that it is not necessary for machinery or equipment to remain on 
the Project during delays, the Contractor is to receive transportation costs to remove the machinery or 
equipment and return it to the Project at the end of the delay period. 

 
4. Miscellaneous. 

 THE SUBPART HEADING IS CHANGED TO: 
4. Overhead. 

 
6. Records. 

 THE SECOND AND THIRD PARAGRAPHS ARE CHANGED TO: 
 

The Department's records will be compared with completed daily reports furnished by the Contractor 
and any necessary adjustments will be made.  When these daily reports are agreed upon and signed by both 
parties, said reports become the basis of payment for the expenses incurred, but do not preclude subsequent 
adjustment based on a later audit by the Department. 

The Contractor's cost records pertaining to expenses under this Subsection shall be open to inspection or 
audit by the Department during the life of the Contract and for a period of not less than three years after 
Acceptance thereof, and the Contractor shall retain such records for that period.  Where payment for 
equipment or labor is based on the cost thereof to forces other than the Contractor, the Contractor shall make 
every reasonable effort to ensure that the cost records of such other forces are open to inspection and audit by 
the Department on the same terms and conditions as the cost records of the Contractor.  Payment for such cost 
may be deleted if the records of such third parties are not made available to the Department.  If an audit is to 
be commenced more than 60 days after Acceptance, the Contractor is to be provided with a reasonable notice 
of the time when such audit is to begin.  In case all or a part of such records are not made so available, the 
Contractor understands and agrees that any items not supported by reason of such unavailability of the records 
will not be allowed, or if payment therefore has already been made, the Contractor shall refund to the 
Department the amount so disallowed. 

 
109.05 Partial Payments.  
 
SUBPART 1 OF THE SECOND PARAGRAPH IS CHANGED TO: 

 
1. Each subcontractor or supplier has been paid any amount due from any previous progress payment and shall 

be paid any amount due from the current progress payment and no retainage is being withheld from any 
subcontractor on federally funded projects; or 

 
THE SEVENTH PARAGRAPH IS CHANGED TO: 

 
From the total amounts ascertained as payable, excluding subcontracted work on federally funded projects, an 

amount equivalent to two percent of the amount due on the total adjusted Contract price will be deducted and retained 
pending Substantial Completion.  Any amounts paid to the Contractor in the form of incentive payments for early 
Completion and positive pay adjustments will not be included in the adjusted Contract price when calculating retainage. 
 
109.06 Materials Payments. 
 
THE SUBSECTION HEADING IS CHANGED TO: 
 

109.06 Materials Payments and Storage.  
 
THE FIRST PARAGRAPH IS CHANGED TO: 

 
The monthly estimates and payments made on account thereof may also include, when authorized by the 

Department, an amount equal to the actual cost of materials furnished but not incorporated into the Work, provided, 
however, that such amount does not exceed 85 percent of the Contract price for the Pay Item into which the material is to 
be incorporated, and the quantity allowed does not exceed the corresponding quantity estimated in the Contract 
Documents.  Advance payment will only be for that portion of the price in the Proposal related to the materials and any 
costs for storage at the facility of manufacture.  Any taxes levied by any government against the materials shall be borne 
by the Contractor.  Before including payments for such materials in an estimate, the Department must be satisfied that: 
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1. The materials have been properly stored and protected along or upon the Project site or have been stored and 
protected at locations owned or leased by the Contractor or the Department within the State, except that 
structural steel, prestressed concrete beams, and other large items not suitable for storage on or near the site, 
may be stored outside the State with the approval of the Department; and 

2. The materials have been inspected and appear to be acceptable based upon available supplier’s certification 
and/or materials test reports; and 

3. The Contractor has provided the Resident Engineer with an paid invoice or paid bill of sale for the materials 
and a fully executed Department form “Release of Liens for Materials Stored for Incorporation in Department 
of Transportation Project” including the transfer of ownership to the Department; and 

4. The materials are clearly identified in large letters as being without encumbrances and for use solely on the 
Project, and if stored on property not belonging to the State or at the facility of manufacture, are fenced in 
with access limited to the State and the Contractor; and 

5. When such materials are stored in a leased area, the lease is made out to the Contractor and provides that it 
shall be canceled only with the written permission of the Department. 

 
THE FOURTH PARAGRAPH IS DELETED. 

 
109.07 Payment Following Substantial Completion. 
 
SUBPART 1 OF THE FIRST PARAGRAPH IS CHANGED TO: 

 
1. Each subcontractor or supplier has been promptly paid any amount due from any previous progress payment 

and shall be paid any amount due from the current progress payment, including all retainage withheld from 
the subcontractor or supplier, within 14 days of the receipt by the Contractor of payment from the 
Department; or 

 
THE FOURTH PARAGRAPH IS CHANGED TO: 

 
In the first estimate following Substantial Completion, the Department will reduce retainage to one percent of the total 

adjusted Contract price excluding subcontracted work on federally funded projects, unless it has been determined by the 
Commissioner that the public interest requires the withholding of additional retainage.  If retainage is held in cash 
withholdings, the reduction is to be accomplished by payment under the next partial payment.  If retainage is held in bonds, 
the Department will authorize a reduction in the escrow account. 
 
THE LAST PARAGRAPH IS CHANGED TO: 

 
All monies retained subsequent to the first estimate following Substantial Completion may be released as specified 

in Subsection 109.11. 
 
109.09 Payment Following Acceptance. 
 
THE ENTIRE SUBSECTION IS CHANGED TO: 

 
All Partial payments by monthly estimate will be processed prior to acceptance.  Final payment will be made as 

specified in Subsection 109.11. 
 
109.10  As-Built Quantities. 
 
THE FIRST AND SECOND SENTENCES OF THE SECOND PARAGRAPH ARE CHANGED TO: 

 
The Resident Engineer may from time to time, before Substantial Completion, prepare as-built quantities and 

incorporate these quantities into monthly estimate certificates through an appropriate Field Order or Change Order.  
Such interim as-built quantities are subject to recalculation in completion of the Final Certificate. 
 
THE THIRD PARAGRAPH IS DELETED. 
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109.11  Final Payment and Claims. 
 
THE ENTIRE SUBSECTION IS CHANGED TO: 

 
1. Final Certificate.  All prior estimates and payments made by the Department are subject to correction in the 

Final Certificate, which will be completed as follows: 
a. After Acceptance is completed as specified in Subsection 105.23 and the As-Built quantities 

finalized, the Department will make an estimate of the total amount of Work done under the 
Contract, and prepare and issue the Final Certificate to the Contractor. 

b. Within 30 State Business Days after said Final Certificate has been issued to the Contractor, the 
Contractor shall submit to the Department either a written acceptance of the Final Certificate without 
exception together with an executed release in the form provided with the Final Certificate or a 
written acceptance of the Final Certificate with a reservation of specific claims, but otherwise 
releasing all claims not specifically reserved, by executing a conditional release in the form provided 
with the Final Certificate.  The Contractor's failure to submit any written acceptance or acceptance 
with reservation within said 30 days will be construed by the Department as an acceptance by the 
Contractor of the Final Certificate without exception or reservation of Claims. 

c. Upon receipt of the Contractor’s written acceptance of the Final Certificate with unconditional or 
conditional release, or when the Contractor fails to provide any written acceptance of the Final 
Certificate within 30 State Business Days of issuance, the Department will pay the entire sum due 
thereunder as provided by the New Jersey Prompt Payment Act NJSA 52:32-32 et seq., provided the 
Final Certificate indicates a payment is due the Contractor.  However, where the Final Certificate 
indicates a Credit (payment) is due the Department, the Contractor shall remit said Credit (payment) 
to the Department in the amount set forth in the Final Certificate. 

d. If the Contractor fails to remit the Credit (payment) due the Department, as indicated on the Final 
Certificate, within 30 State Business Days of issuance of the Final Certificate, the Department may 
pursue all legal means available to recover the amount due the State, including but not limited to, 
deducting the amount from payment due the Contractor on this or other Department Contracts or 
from retainage and/or the sale of bonds held in lieu of retainage for the Contract or for other 
Contracts, even where the credit is being contested by the Contractor. 

Neither the failure of the Contractor to accept the tendered Final Payment nor the failure of the 
Contractor to remit the credit (payment) due the Department shall affect when the “Completion of the 
Contract” shall be deemed to have occurred for any reason.  Where there is a remaining monetary balance due 
to the Contractor by the Department, Final Payment will be made after the “Completion of the Contract”.  
Retainage shall be released to the Contractor upon completion of the contract unless a credit (payment) is due 
to the Department, which shall be deducted or adjusted in accord with the Specifications. 

2. Conditions for Claims.  Conditional acceptance of the Final Certificate will be permitted only where all of the 
following are met: 

a. When the Contractor submits a Release conditioned with exception or reservation, the release shall 
state the specific monetary amounts and category of the claims being reserved.  The Contractor 
acknowledges, by the act of executing the contract, that the failure to state specific monetary 
amounts and specific categories shall result in a waiver of such claims lacking as to amounts or 
specific categories thereof.  The Contractor may reserve only those claims properly filed with the 
Department pursuant to Subsection 107.02 and not previously resolved.  The Contractor waives all 
claims for which the required notice has not been filed with the Department. 

b. The Contractor further understands and agrees, by the act of executing the Contract that neither the 
procedures established under this Subsection nor the review of claims by the Department pursuant 
hereto shall in any way modify the requirements applicable to the filing of a Contractual Notice 
Form or the filing of a suit pursuant to the provisions of N.J.S.A. 59:13-1 et seq. . 

c. If the Contractor conditions its acceptance of the Final Certificate by reserving particular claims, 
the Contractor shall at the same time state in writing whether it would like to submit its reserved 
claims for review by the Department Claims Committee.  Only those claims properly reserved, as 
provided for in Subsection 107.02, and which are unresolved after completing Steps I and II of the 
Contractual Claim Resolution Process for the resolution of contract claims, are eligible for review 
by the Department Claims Committee to the extent provided in that Subsection.  If the Contractor 
states that it does not want Department Claims Committee review of the reserved claims or if it 
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fails to request Department Claims Committee review of reserved claims when it conditions its 
acceptance of the Final Certificate or if it files suit in a court of law regarding those claims, the 
Contractor shall be deemed to have waived any ability to have its reserved claims reviewed by the 
Department Claims Committee. 

d. If the Contractor requests review of its reserved claims when it conditions its acceptance of the 
Final Certificate, it shall send at the same time a copy of its request for review to the Secretary of 
the Department Claims Committee, PO Box 600, Trenton, NJ 08625-0600.  Department Claims 
Committee review will then take place according to Subsection 107.02. 

e. At the election of the Contractor upon completion of the Contract, claims that are unresolved after 
review by the Department Claims Committee may be submitted to Non-Binding Mediation 
according to Subsection 107.02. 

f. Interest shall neither be paid nor shall it accrue upon the amount of any additional compensation 
paid in resolution or settlement of  a claim resolved through the various steps of the Contractual 
Claims Resolution Process. 

 
109.13 Contractor’s Compliance with NJSA 34:11-56.25 et seq.  
 
THE ENTIRE SUBSECTION TEXT IS CHANGED TO: 

 
The Contractor shall furnish the Engineer with written statements on a form provided by the Department certifying 

that all employees employed by the Contractor or by any subcontractor have been paid wages not less than those 
required by the Contract provisions. 
 
109.15 Affidavit Concerning Gifts to Department of Transportation Employees, etc.  
 
THE ENTIRE SUBSECTION TEXT IS CHANGED TO: 

 
The Contractor shall not give any gifts of any nature, nor any gratuity in any form whatsoever, nor loan any money 

or anything of value to any Department employee, or relative or agent of any Department employee.  The Contractor 
shall not rent or purchase any equipment or supplies of any nature whatsoever from any Department employee, or 
relative or agent of any Department employee.  Similarly, such gifts, gratuities, loans, rentals, or purchases shall not be 
given to or made from any agent of the Department during the period of time that such agent is performing any function 
related in any way to the Project.  The Contractor shall execute, under oath, an affidavit, on forms provided by the 
Department, swearing that the Contractor has given no such prohibited gift, gratuities, or loans nor made any such 
prohibited rentals or purchases, and acknowledges that the Contractor has a continuing obligation to abide by the 
restrictions set forth in this Subsection. 
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DIVISION 200 - EARTHWORK 
 

SECTION 201 - CLEARING SITE 
 
201.01  Description. 
THE FOLLOWING IS ADDED TO THIS SECTION: 
 

Work associated with the Pay Item “Clearing Site” shall not be performed between April 1 and September 30 to 
protect the “Indiana Bat Foraging and Roosting Habitat”. 
 
201.12  Basis of Payment. 
 
THE SECOND PARAGRAPH IS CHANGED TO: 

 
Payment for the Pay Item “Clearing Site” in excess of $30,000.00 will not be made until Completion. 

 
SECTION 202 - ROADWAY EXCAVATION 

 
 THE FOLLOWING IS ADDED TO THIS SECTION: 
 

 SCALING OF ROCK SLOPES 
Description. 
 This work shall cover scaling the existing slopes in work areas designated for installation of Rock Catch Fence 
and/or Wire Mesh Slope Protection, and as directed by Engineer.  The slopes to be scaled shall be brought to a safe, 
stable condition by removing all loose spalls and rocks not firmly keyed into the slope.  Scaled material shall be removed 
and disposed of by the Contractor. 
 
Construction Requirements. 
 The equipment used for scaling operations and the use of such equipment shall conform to all OSHA Safety 
Standards. 
 
Traffic Control and Safety. 
 Prior to the start of scaling operations, the Contractor shall submit to the Engineer for approval his proposed 
method for protecting traffic adjacent to ongoing scaling operations.  Closure of traffic lanes shall be in accordance with 
Section 617 and the Plans.  Traffic may not be diverted or stopped during scaling operations unless approved. 
 
Scaling Procedure. 
 In the areas directed, the slopes shall be thoroughly scaled by means of a mechanical device designed to catch onto 
and pull all loose rock from the slopes.  After completion of mechanical scaling, the slopes shall be worked over by 
laborers using hand tools to ensure that all potentially hazardous protrusions are successfully removed to the satisfaction 
of the Engineer. 
 
Removal. 
 The Contractor will be required to remove and dispose of scaled material immediately upon completion of daily 
scaling operations, or as directed. 
 
Method of Measurement. 
 Scaling of rock slopes and removal and disposal of scaled material will be on a cubic yard basis.  The volume will 
be that of the struck truck level volume of material divided by a swell factor of 1.50. 
 
Basis of  Payment. 
 Payment will be made under: 
 
  Pay Item             Pay Unit 
  ROADWAY EXCAVATION, UNCLASSIFIED     CUBIC YARD 
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SECTION 212 - SOIL EROSION AND SEDIMENT CONTROL 
 
212.06  Soil Erosion and Sediment Control Measures. 
 
THE FOLLOWING IS ADDED: 

 
K. Concrete Washout Facility.  Design concrete washout facility to fully contain all concrete washout needs of 

the Work.  Concrete washout facility may be portable or a bermed basin that is lined with a single sheet of a 
minimum of 10-mil polyethylene sheeting that extends over the entire basin and berm to prevent escape of 
discharge.  Place a secure, non-collapsing, non-water collecting cover over the concrete washout facility prior 
to inclement weather to prevent accumulation and overflow of precipitation.  Submit a plan for concrete 
washout facility for approval to the Resident Engineer 10 days before first concrete pour.  Provide concrete 
washout facility to prevent discharge from concrete trucks or equipment cleaning to inlets, surface or 
groundwater.  Designate an area for the concrete washout facility that is no closer than 50 feet from 
environmentally sensitive areas such as waterbodies, wetlands, or other areas indicated on the plans.  Use 
signs to designate concrete washout facilities.  Ensure that the concrete washout facility complies with all 
Federal, State, and local laws, rules, and regulations.  Ensure that the concrete washout facility is in place 
before delivery of concrete to the site. 

Ensure that concrete washout is limited to the designated areas.  Contents of the concrete washout 
facility shall not exceed 50 % capacity of the facility. At or before the 50 % capacity is reached, discontinue 
pouring concrete until the facility is cleaned out.  Remove hardened concrete and properly dispose or reuse it 
as specified in Subsection 202.12.  Allow slurry to evaporate or remove from site and dispose of it as 
specified in Subsection 201.10. 

If a lined basin is used, immediately replace the liner if it gets damaged.  Remove concrete washout 
facility when it is no longer needed.  Restore the disturbed area to its original condition. 

 
L. Oil-Only Emergency Spill Kit.  Before start of construction operations of the Work, place on site at least 2 

oil-only emergency spill kits with each kit capable of cleaning up at least 50 gallons of spill.  Ensure that each 
kit contains the items as provided in the Special Provisions: 
 
1. 10 oil-only absorbent booms (5-inch by 10-foot) 
2. 10 oil-only absorbent booms (3-inch by 10-foot) 
3. 60 absorbent mat-type pads (20-inch by 16-inch) 
4. 20 temporary disposal bags and ties 
5. 1 emergency response guide book 
6. 1 instruction manual 
7. 1 wheeled container for the above 
8. One 40 lb bag loose absorbent pellets 

 
If a spill occurs, immediately contain and clean up the spill.  Notify the Resident Engineer as soon as 

circumstances permit.  Stockpile the excavated contaminated soil separately.  Dispose of cleaned up material 
and used kit material as specified in Subsection 201.10.  Replenish kits as necessary to keep at least 2 
complete kits on site at all times during construction operations. 

 
212.09  Method of Measurement. 
 
THE FOLLOWING IS ADDED: 

 
Concrete washout Facility will not be measured, and payment will be made on a lump sum basis. 
Oil only emergency spill kit will be measured by the unit. 

 
 
 
 
 
 



Route 80 EB & WB ROCKFALL MITIGATION – Milepost 21.9 
Contract No. 022053480, Township of Allamuchy – Warren County, Township of Byram – Sussex County 
Federal Project No. IM-080-5 (080). 

 Page 49 

212.10  Basis of Payment. 
 
THE FOLLOWING PAY ITEMS ARE ADDED: 
 

Pay Item Pay Unit 
 

CONCRETE WASHOUT FACILITY LUMP SUM 
OIL ONLY EMERGENCY SPILL KIT UNIT 
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DIVISION 600 - INCIDENTAL CONSTRUCTION 

 
SECTION 612 – BEAM GUIDE RAIL  

 
612.04 Beam Guide Rail End Treatment. 
 
THE SECOND, THIRD AND FOURTH PARAGRAPHS ARE CHANGED TO: 

 
Slotted guide rail (flared) terminals shall be FLEAT 350 (Flared Energy Absorbing Terminal) as manufactured by 

Road Systems, Inc. 
Extruder (tangent) terminals shall be either ET-2000 PLUS (Guardrail End Treatment) by Trinity Highway Safety 

Products, Inc. or SKT 350 (Sequential Kinking Terminal) by Road Systems, Inc.  For the ET-2000 PLUS, the 50 foot 
configuration shall be used with 12 foot 6 inch panels.  Seven “SYT” and one “HBA” posts shall be used. 

Telescoping guide rail end terminals shall be either CAT 350 (Crash Cushion Attenuating Terminal) by Trinity 
Highway Safety Products, Inc. or Brakemaster 350 by Energy Absorption Systems. 
 

SECTION 614 - FENCES  
 
THE FOLLOWING IS ADDED TO THE END OF THIS SECTION 

 
ROCK CATCH FENCE 

 
Description. 
This work shall consist of the furnishing of all materials necessary for and the construction of a rock catch fence as 

shown on the plans or as directed by the Engineer.  
 

Materials.  
PVC coated steel fence fabric shall be six gauge, chain-link type with twist selvage edges and shall conform to the 

requirements of  Subsection 907.02.  
 

Galvanized guide rail cable shall be 0.75 inch in diameter and shall have a minimum tensile strength of 25,000 lbf 
per cable.  Guide rail cable and fittings (including steel turnbuckle cable end assemblies and cable splices) shall conform 
to the requirements of Subsection 902.04.  

#11 steel rebar posts and #9 “J” bar anchors shall conform to the requirements of Section 915.01 and shall be 
galvanized according to the requirements of Subsection 915.01 Subpart B.  

“J” bar anchors shall be bent from #9 rebar into a 180 degree hook with an outside diameter of 11.25 inches.  
Grout to fill the annular space around the #9 “J” bar anchors and around the #11 steel rebar posts shall consist of 
concrete grouting material conforming to the requirements of Subsection 914.03.  

Rock catch appurtenances shall be as follows: 
Galvanized thimbles for 0.75 inch cable.  
Galvanized cable clamps for 0.75 inch guide rail cable. 
0.375 inch X 2.4375 inch throat X 4.5 inch depth galvanized “U” bolts with 2.25 inch thread length (for clamping 

0.75 inch guide rail cables to #11 rebar posts).  
Resin grout for installation of rock anchors at cable anchorages shall be prepackaged high strength polyester resin 

cartridges with separated catalyst and adhesive.  
Anchor angles for attachment of steel turnbuckle cable end assemblies shall be bent plates of structural steel 

conforming to AASHTO M183/ASTM A36 and shall be galvanized in accordance with AASHTO M111/ASTM A123.  
 

Construction Requirements.  
Galvanized #11 steel rebar posts shall be installed in 2.0 inch diameter vertical holes drilled to a minimum depth of 

24 inches into bedrock.  Post spacing shall be as indicated on the plans.  A sufficient amount of concrete grouting 
material shall be placed into the hole before inserting the post to allow for overflow after insertion.  

0.75 inch guide rail cables shall be secured to rebar posts with “U” bolts so as to have minimum sag without 
bending posts.  
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Starting with the lowest cable, working from the center of the fence toward the terminal anchorages, cables shall be 

drawn taut and “U” bolts secured post by post, working away from starting point.  Final tightening of the entire length of 
lower cable between anchorages shall be completed prior to the tightening of next higher cable.    

1.25 inch diameter rock anchors shall be used to secure anchor angles at terminal ends of fencing as indicated on 
the plans.  Rock anchors shall be installed in drilled holes of diameter as recommended by manufacturer.  The holes shall 
be flushed or blown clean of any loose material prior to anchor installation.  Installation of rock anchors shall be in 
accordance with manufacturer’s instructions for the anchors and anchoring materials.  Steel turnbuckle guide rail end 
assemblies shall be used to attach cables to anchor angles (one per cable).  

#11 “J” bar anchors shall be used to secure cables at tie back locations as indicated on the plans (one thimble and 
four cable clamps per anchor).  “J” bar anchor installations shall be in accordance with the details shown on the plans.  
 

Tie-back cables shall be attached as indicated on the plans, following tightening of all longitudinal cables and 
installation of the chain-link fence fabric, with 12 gauge galvanized steel wire ties, spaced at 12 inches on center.  
 

Method of Measurement. 
Rock catch fence will be measured by the linear foot, measured along the top of fencing center to center of the end 

posts.  No additional payment will be made for the terminal sections.  
 
Basis of Payment.  
 

Payment will be made under: 
 

Pay Item Pay Unit 
 

ROCK CATCH FENCE      LINEAR FOOT 
 

Payment for the grouting material, steel posts, anchor angles, rock anchors, turnbuckle cable end assemblies, and 
“J” bar anchors and all equipment, hardware and appurtenances for construction of the rock catch fence shall be included 
in the cost for the pay item Rock Catch Fence.  
 

SECTION 616 – SLOPE AND CHANNEL PROTECTION  
 
THE FOLLOWING IS ADDED TO THE END OF THIS SECTION 

 
WIRE MESH SLOPE PROTECTION 

 
Description. 
 This work shall consist of the construction of Wire Mesh Slope Protection. 
 The Contractor shall be fully responsible for the safety of the workmen working on, at the top of, and at the base of 
the rock slopes to be protected.  Before work begins, the Contractor shall submit, for the Engineer’s review, his proposed 
method of installing the wire mesh slope protection, including the names of suppliers, proprietary materials, equipment, 
catalog cuts and manufacturers recommendations for installation and other relevant information adequate to permit the 
Engineer to determine that the work covered by this section will be performed in accordance with the specifications. 
 
Materials. 
 

Wire Mesh. 
 Wire mesh shall be a double twisted wire fabric manufactured of steel wire heavily galvanized with a zinc coating 
exceeding ASTM A641.  The zinc coating shall be a minimum of 0.90 oz/f squared.  The hexagonal mesh opening shall 
be 3.25 inch x 4.5 inch constructed of 0.1063 inch Steel Wire (US Gauge #12.) plus a Nominal 0.0315 inch PVC coating 
with 0.1339 inch (US Gauge #10) wire selvedge. 
 

Mesh Pins and Hardware. 
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ASTM A615/AASHTO M-31 (Grade 60) steel reinforcing bar, continuously threaded.  Nominal diameter of 
0.6250inch (No. 5). Hardware shall consist of a 6 inch X 6 inch X 0.50 inch galvanized steel faceplate, and a galvanized 
steel hexagonal nut, thread to match that of the mesh pins. Faceplates shall meet requirements of ASTM A36/AASHTO 
M-183.  Nuts shall meet the requirements of ASTM Designation F432. 

Mesh pins shall be coated with epoxy resin paint, or equivalent, for corrosion protection. 
Resin grout shall be supplied in cartridges with a casing constructed of saturated polyester providing an optimum 

resistance to moisture with a relatively high frangibility for complete mixing during installation.  The cartridge shall 
contain two (2) distinct fractions of unsaturated polyester resin and catalyst.  The resin shall be a high strength polyester, 
highly filled with non-reactive inorganic filler.  The compressive strength of the mixed and cured resin shall be 14,000 
psi when tested in accordance with ASTM designation C39.  The resin shall fully encapsulate the rock dowels and shall 
be a slow set resin package with a gel time and a cure time as recommended by the resin manufacturer. The material 
shall be thixotropic and of such viscosity that the dowel can adequately mix the material but that the material will not run 
out of the hole after mixing.  Cartridges shall be stored so as to ensure maximum protection until they are used.  The 
Contractor shall provide facilities on site to prevent prolonged exposure of the resin to sunlight or to temperatures 
exceeding 75 degrees Fahrenheit during storage.  The shelf life shall not less than six months. Cartridge supplies shall be 
inspected prior to use to ensure that the polyester resin compounds have not hardened due to improper storage and 
handling.  Cartridges older than the stated shelf life shall not be used. 
 

Rock Dowels. 
 ASTM A615/AASHTO M-31 (Grade 60) steel reinforcing bar.  Nominal diameter of 1.409 inch (No. 11) with a 
minimum ultimate strength of 93,600 lbf. 
 Rock dowels shall be coated with epoxy resin paint, or equivalent, for corrosion protection.  Grout shall conform to 
requirements of Section 914.  
 

Anchor Cable, Terminal Cable, and Attaching Hardware. 
 Anchor cable and terminal cable shall be a galvanized and multi-strand cable having a nominal diameter of 0.25 
inches and shall have a minimum tensile strength of 8,000 lbf per cable. U-bolts and clamps for attaching the cables to 
the rock dowels and to the bottom edge of the wire mesh shall be 0.374 inch galvanized steel. 
 
Construction Requirements.  
 

Wire Mesh Construction Requirements. 
  The wire mesh shall be cut to the proper length, and finish cut as noted hereafter.  Adjoining sheets shall be 
butt joined by lacing with 0.0803 inch PVC coated steel wire, 11 gauge galvanized or stainless steel hog ring type 
fastenings spaced 6 inches on centers or other method approved by the Engineer so as to give 100 percent strength of the 
fabric.  The wire mesh shall be finish cut so as to produce an even edge 20 feet above the base of the rock cut.  The 
terminal cable shall be attached to the finish cut mesh with U-bolts and clamps spaced 24 inches on center or other 
method approved by the Engineer. 
  Mesh pins shall be placed as directed by the Engineer.  The holes for the mesh pins shall be drilled 24 inches 
into the rock at an angle perpendicular to the rock slope face, or as directed by the Engineer.  After drilling, the holes 
shall be blown clean to remove drill cuttings and loose material.  Sufficient epoxy resin shall be injected to the far end of 
the hole so that the pin is completely encapsulated when it is inserted. 

The steel faceplates and nuts shall be installed on the mesh pins in such a manner that they do not overtension or 
damage the wire mesh.  They shall be tightened sufficiently so as to remain in place. 
 Rock dowels, length and location as shown on the construction detail plan, shall be embedded a minimum of 5 feet 
into rock, and shall have a stick out of approximately 6 inches.  A piece of reinforcement steel bar 6 inches long shall be 
welded horizontally to the exposed end of the anchor after installation of the fabric.  All welding shall conform to AWS 
D1.1:2000 (American Welding Society, Structural Welding Code – Steel). 
 Rock dowel holes may be drilled by core, rotary or percussion methods.  The holes shall be drilled to a minimum 
depth of 5 feet into rock.  The hole diameter shall be as directed by the Engineer in the field, but shall be no greater than 
4 inches. 
 The annular space in the completed installation shall be completely filled with cement grout over the full depth of 
the hole. 
 The anchor cable shall be attached to the Rock Dowels within the middle 2 inches of the stick-out using a system of 
u-bolts and clamps acceptable to the Engineer. 
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 The mesh shall be lapped over the anchor cable by a minimum of 36 inches and tied with 0.0803 inch PVC coated 
steel wire, 11 gauge galvanized or stainless steel hog ring type fasteners 6 inches O.C. or other method approved by the 
Engineer so as to give 100 percent strength of the fabric. 
 The exact location of the Wire Mesh Slope Protection, Rock Dowels, Anchor Cable and Terminal Cable shall be 
determined by the Resident Engineer. 
 
Method of Measurement. 
 Wire mesh slope protection will be measured by the square yard including overlap. 
 Mesh pins will be measured by the number of pins installed. 
 Rock dowels will be measured by the linear feet of dowel length embedded in rock. 
 Anchor cable will be measured by the linear feet of cable (between end Dowels). 
 Terminal cable will be measured by the linear feet of cable from end to end along the bottom edge of the wire 
mesh. 
 
Basis of Payment. 
 PAYMENT WILL BE MADE UNDER: 
   
 Pay Item        Pay Item  
 WIRE MESH        SQUARE YARD 

MESH PINS        UNIT 
 ROCK DOWELS       LINEAR FOOT 
 ANCHOR CABLE       LINEAR FOOT 
 TERMINAL CABLE       LINEAR FOOT 
 

Payment for the specified grouting material, steel bar, plates, nuts, washers, U-bolts, clamps, tie wire, coatings, and 
all equipment, hardware and other appurtenances required for the installation of the wire mesh slope protection, mesh 
pins, rock dowels, anchor cable, and terminal cable,  shall be included in the cost for each respective pay item.  
 

ROCK BOLTS 
 
Description. 
 This work shall include furnishing and installing rock bolts. 
 The Contractor shall be fully responsible for the safety of the workmen working on, at the top of, and at the base of 
the rock slopes to be bolted. 
 
Definitions. 
 Rock Bolt: Deformed steel reinforcing bar or steel thread bar, tensioned, resin anchored and fully resin 
encapsulated. 
 
Materials. 
 Bolts shall be round deformed #6 concrete reinforcing bar, threaded on outer end 6 inches minimum, or threaded 
#6 bar with an embedment into the rock as shown on the drawings and shall meet the requirements of ASTM 
A615/AASHTO M-31 (Grade 60).  Steel nuts and washers for reinforcing bars shall meet the requirements of ASTM 
F432 and ASTM F436/AASHTO M-293, respectively.  Steel nuts and washers for threaded bars shall be those 
recommended by the manufacturer and shall be able to develop 125 percent of the yield strength of the bar. 
 Bearing plates shall have minimum dimensions of 6 inch by 6 inch and a minimum thickness of 0.50 inch and shall 
conform to ASTM A36/AASHTO M-183.  Circular washers shall be dimensioned according to ASTM F436/AASHTO 
M-293.  Dimensions for spherical washers shall be as recommended by the bolt manufacturer. 
 The threads of the bars, nuts, washers, thrust collars and couplers shall be coated at the factory with an approved 
plastic grease of the type used for bilge protection and containing rust-inhibiting compounds. 
 Bolts shall not be coated with oil, grease, or any rust preventative, except for threaded ends. 
 The exposed length of bar and hardware shall be painted with two coats of zinc-rich paint. 
 
Resin Grout. 
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 Resin grout shall be supplied in cartridges with a casing constructed of a saturated polyester providing an optimum 
resistance to moisture with a relatively high frangibility for complete mixing during installation.  The cartridge shall 
contain two (2) distinct fractions of unsaturated polyester resin and catalyst.  The resin shall be a high strength polyester, 
highly filled with non-reactive inorganic filler.  The compressive strength of the mixed and cured resin shall be 14,000 
psi when tested in accordance with ASTM designation C39.  The resin to be used for the end anchor portion of the rock 
bolts shall be a fast set resin package with a one (1) minute gel and a ten (10) minute cure time at 75 degrees Fahrenheit.  
The remaining resin to fully encapsulate the rock bolts shall be a slow set resin package with a gel and cure time as 
recommended by the resin manufacturer.  The specified and selected times shall not vary more than plus or minus (20) 
percent.  The material shall be thixotropic and of such viscosity that the bolt can adequately mix the material but that the 
material will not run out of the hole after mixing.  Cartridges shall be stored so as to ensure maximum protection until 
they are used.  The Contractor shall provide facilities on site to prevent prolonged exposure of the resin to sunlight or to 
temperatures exceeding 75 degrees Fahrenheit during storage.  The shelf life shall not be less than six months.  Cartridge 
supplies shall be inspected prior to use to ensure that the polyester resin compounds have not hardened due to improper 
storage and handling.  Cartridges older than the stated shelf life shall not be used. 
 
Construction Requirements. 
 
Submittals. 
 The Contractor shall submit the following information to the Engineer for approval prior to the installation of rock 
bolts: 
 Certified mill reports for bolts at time of delivery of the bolts to the site. 
 Applicable literature from the resin supplier giving details on setting times as a function of temperature, strength 
gain with time, and recommended storage, mixing and placement procedures. 
 Detailed description of the proposed procedures and specific makes and models of equipment to be used for 
drilling, installing, grouting, and tensioning rock bolts. 
 
Equipment. 
 The equipment used for installing rock bolts and the use of such equipment shall conform to all OSHA safety 
standards. 
 Rock bolt holes shall be drilled to plus or minus 0.0625 inch of the diameter specified by the manufacturer of the 
resin cartridge to the depths required for bar installation. 
 The holes for rock bolts shall not extend more than 6 inches beyond the specified bar length.  Holes shall be drilled 
to the inclination as shown on the plans, or as directed. 
 The holes shall be water or vacuum flushed and shall be cleared of rock particles with a blow pipe or spoon if 
required.  Reinforcement installation shall be in accordance with the manufacturer’s recommendations and instructions.  
At the start of rock bolting, a qualified manufacturer’s representative shall instruct the Contractor in the proper 
installation procedures in the presence of the Engineer. 
 All rock bolts shall be tensioned by direct pull to 36,000 lbf, using a method approved by the Engineer.  The nut 
shall be tightened to hold plates tightly to the rock.  Tensioning shall not begin until the last gelling anchor cartridges 
have reached working strength as determined from certified tests by the manufacturer for approximate temperature at 
which installation occurs.  Tensioning shall be complete before gelling of remaining cartridges begins, as determined by 
certified tests by the manufacturer. 
 If due to the nature of the rock, it is not possible to obtain the required tension, the Engineer shall be advised 
immediately so that a modified procedure can be determined. 
 Bolts which will not take the required tension without anchorage slip shall be replaced. 
 
Method of Measurement. 
 Rock bolts will be measured by the linear foot.  An allowance of 8 inches will be added for the exposed threaded 
portion of each rock bolt installed in accordance with the plans and as directed by the Engineer. 
 
Basis of Payment. 
 
 Payment will be made under: 
 
   Pay Item        Pay Unit 
   ROCK BOLTS       LINEAR FOOT 
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         Payment for the grouting material, steel bar, plates, nuts, washers, and all equipment, hardware and other 
appurtenances required for the installation of the rock bolts shall be included in the cost for the pay item Rock Bolt. 
 

SECTION 617 - TRAFFIC CONTROL 
 
617.02  Materials. 
 
THE ENTIRE SUBSECTION IS CHANGED TO: 

 
Materials shall conform to the following Subsections: 

Removable Wet Weather Pavement Marking Tape and Removable Black Line Masking Tape........ 912.12 
Temporary Pavement Markers............................................................................................................ 912.16 

 
617.03  Traffic Control Devices. 
 
THE FOLLOWING IS ADDED TO THE FIRST PARAGRAPH: 

 
Traffic Control devices shall be NCHRP-350 crash test compliant by the NJDOT implementation dates stated in 

the table below and shall be duly certified, if necessary. 
 

 
Traffic 
Control 
Device 

Category 

 
 

Commonly used 
NJDOT 

Traffic Control Devices 

 
AASHTO/FHWA 
implementation 
date for newly 

purchased 
Devices 

 
NJDOT 

implementation 
date for newly 

purchased Devices

 
NJDOT deadline 
By which devices 

must be 
NCHRP-350 

compliant 

 
 
1 

 
TRAFFIC CONES, 

DRUMS AND 
DELINEATOR 
GUIDE POSTS 

 

 
 

10/1/1998 

 
 

1/1/2003 

 
 

8/15/2003 

 
 
2 

 
VERTICAL PANEL, 
PORTABLE SIGN 
SUPPORTS, AND 

TYPE III 
BARRICADES 

 
 

10/1/2000 

 
 

1/1/2003 

 
 

8/15/2003 

 
 
 
 
3 

 
TRUCK MOUNTED 

ATTENUATORS 
AND TRAFFIC 

BARRIERS-IMPACT 
ATTENUATORS 

(CRASH 
CUSHIONS), 

BARRIER 
TERMINALS, AND 
LONGITUDINAL 

BARRIERS 

 
 

10/01/1998 
ATTENUATO
RS 10/01/2002 
TEMPORAR
Y BARRIERS

 
 
 
 

10/01/1998 

 
 
 
 

3/15/2005 
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4 

 
PORTABLE, 
USUALLY 
TRAILER-

MOUNTED, 
DEVICES SUCH AS 

LIGHTING 
SUPPORTS, 
FLASHING 

ARROWS PANELS, 
TEMPORARY 

TRAFFIC SIGNALS, 
AND CHANGEABLE 

MESSAGE SIGNS 
USED IN OR 

ADJACENT TO THE 
TRAVELED WAY 

 
 
 
 

TO BE 
ANNOUNCED

 
 
 
 

6/15/2005 

 
 
 
 

6/15/2007 

 
Note:  Resident Engineer’s approval shall be obtained to use traffic control devices that are certified 

NCHRP 350 compliant, but not listed in the table. 
 

Newly purchased devices shall be NCHRP-350 compliant.  A list of NCHRP 350 compliant and FHWA approved 
devices can be found at: 
 
http://www.fhwa.dot.gov/safety/fourthlevel/pro_res_road_nchrp350.htm
 

NCHRP-350 non-compliant, yet adequately serviceable category 3 traffic control devices, such as truck-mounted 
attenuators (TMA) purchased prior to 10/01/1998, will be allowed to be used until 03/15/2005 upon submitting new 
purchase documentation to the Resident Engineer. 

 
3. Illuminated Flashing Arrows.  The solar powered arrow boards approved for use on projects are: 

a. Work Area Protection – Arrowmaster Model WAAW–15-SB 
b. Solar Technology Inc. – Silent Sentinel 
c. Trafcon Industries Inc. – Model TC1-15S 
d. Protect-O-Flash Inc. – Model No. M-90 (LED bulbs only) 
e. TRACOM (Trailer Component Mfg., Inc.) 

 
SECTION 619 - SIGNS 

 
619.03  Regulatory and Warning Signs. 
 
THE FIRST PARAGRAPH IS CHANGED TO: 

 

http://www.fhwa.dot.gov/safety/fourthlevel/pro_res_road_nchrp350.htm
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Regulatory and warning signs shall be fabricated of flat aluminum sheets and shall be covered with ASTM D 4956 
Type III retroreflective sheeting.  Legends, borders, and accessories shall be Type B unless otherwise designated.  Signs 
shall be fabricated according to Subsection 916.08. 
 
619.04  Guide Signs. 
 
THE FIRST PARAGRAPH IS CHANGED TO: 

 
Guide signs fabricated of extruded aluminum sheets shall be covered with ASTM D 4956, TYPE III, Type VIII or 

Type IX retroreflective sheeting depending on the following: 
1. Guide signs on steel “U” posts shall be fabricated of flat aluminum sheets and shall be covered with ASTM D 

4956 Type III retroreflective sheeting.  Legends, borders, and accessories shall be Type B unless otherwise 
designated. 

2. Guide signs on overheads and breakaway or non-breakaway posts shall be fabricated of extruded aluminum 
panels covered with ASTM D 4956 Types VIII or IX retroreflective sheeting.  Legends, borders, and 
accessories shall be Type A. 

 
SECTION 620 - DELINEATORS 

 
620.05  Barrier Curb Mounted Flexible Delineators. 
 
THE THIRD PARAGRAPH IS CHANGED TO: 

 
Retroreflective sheeting, ASTM D 4956 Types VII or VIII shall be applied to the upper portion of the flexible 

delineator panel facing traffic and perpendicular to the top of the concrete barrier curb.  The retroreflective sheeting shall 
cover an area of 3 ½ by 3 ½ inches.  The color shall be white when the delineator is located on the right side to the 
direction of traffic and shall be yellow when the delineator is located on the left side to the direction of traffic. 
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DIVISION 800 – LANDSCAPING 

 
SECTION 808 - FERTILIZING AND SEEDING 

 
808.05  Basis of Payment. 
 
THE SECOND PARAGRAPH IS CHANGED TO: 

 
Payment will not be made for areas of fertilizing and seeding disturbed by Construction Operations, beyond the 

prescribed grading limits in islands and medians, and between prescribed grading limits and the right-of-way line, except 
as follows: 
 

a 10-foot work strip from the toe of slope and a 15-foot strip from the top of slope or adjacent to drainage ditches 
constructed under this Contract. 
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DIVISION 900 - MATERIALS 

 
SECTION 902 - BEAM GUIDE RAIL 

 
902.02  Posts and Spacers. 
 
THE ENTIRE SUBSECTION TEXT IS CHANGED TO: 

 
Suppliers for obtaining recycled/synthetic routed spacers will be identified in the Standard Input.  According to the 

provisions of 105.04, the Working Drawing submission shall provide evidence that the spacers that are to be used do 
satisfy the above criteria.  Steel spacers shall conform to AASHTO M 270 Grade 36 and shall be galvanized according to 
AASHTO M 111.  Steel pipe spacers shall be schedule 40 galvanized pipe.   
 

Wood timber spacers and posts shall conform to Subsection 918.01. 
 

Steel posts shall be structural steel that conforms to AASHTO M 270 Grade 36 and shall be galvanized according 
to AASHTO M 111. 
 

To verify suppliers for obtaining recycled/synthetic routed spacers (Polymer & Composite Blockouts), the 
Contractor is advised to study the “Bureau of Material’s Approved List” on the following NJDOT website: 
 

http://www.state.nj.us/transportation/eng/technology/materials
 

SECTION 909 – LANDSCAPING MATERIALS 
 
909.10  Topsoil. 

 
A. Unacceptable Topsoil Sources. 

ITEM 1. IS CHANGED TO: 
 

1. Soils having less than 4.1 pH value, or greater than 8.0 pH value. 
 

SECTION 912 - PAINTS, COATINGS, AND MARKINGS 
 
912.13  Inorganic Zinc Coating System. 
 
THE FOLLOWING IS ADDED: 

 
A complete coating system of an inorganic zinc rich primer, a high build epoxy intermediate coat and a urethane 

finish coat shall be selected from one of the approved coating systems listed on the following website: 
 

http://www.state.nj.us/transportation/eng/technology/materials
 

All products for the complete system, including thinners and solvents, shall be from the same manufacturer and 
shall be from the Qualified Paint List.  
 

Drying time between coats shall be per the manufacturer’s recommendations. 
The following information shall be submitted for the system selected at least one month before painting is 

anticipated: 
1. A 1-gallon sample for each coat of paint in the system. 
2. Infrared curves (0.1 to 0.6 mils) for each coat.  Curves for the dry film of the vehicle (binder) of each 

component and for the mixed paint shall be included. 
3. Weight per gallon, at 77 °F, for each coat.  Variance shall be within plus or minus 1.8 ounces of the normal 

weight per gallon of the sample that was approved and placed on the QPL. 

http://www.state.nj.us/transportation/eng/technology/materials
http://www.state.nj.us/transportation/eng/technology/materials
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4. Viscosity in Krebs Units, at 77 °F, for each coat.  Variance shall be within plus or minus 5 Krebs Units, or 
equivalent units of another viscometer, of the viscosity of the sample that was approved and placed on the 
QPL. 

5. Percent of solids by weight of each coat. 
6. Percent of metallic zinc by weight in the dry film of the cured zinc primer coat.  This percentage shall be 

greater than or equal to that of the sample that was approved and placed on the QPL. 
7. Percent of metallic zinc by weight in the zinc pigment component. 
8. Finish coat color chips for selection of color by the Engineer. 
9. The required curing time and dry film thickness for the qualification of the zinc primer for slip-critical 

connections in conformance with the requirements of AASHTO, Division I, Table 10.32.3C for Class of 
Surface B.  A certified test report with the slip coefficient tested according to AASHTO Division 1, Article 
10.32.3.2.3. 

10. Technical data sheets, MSDS, and specific application instructions for all coats.  In the event of a conflict 
between the data/instruction sheets and these Specifications, with the approval of the Engineer, the 
manufacturer’s requirements shall govern.  Work shall not be allowed to proceed until the information is 
received and approved. 

11. Mixing and thinning directions. 
12. Recommended spray nozzles and pressures. 
The Contractor shall submit the manufacturer’s recommended repair procedures to correct damage such as that 

caused in handling and shipping, deficient or excessive coating thickness, removal of zinc salts and other contaminants 
that would be detrimental to succeeding coats, and procedures for surface preparation and painting of rust spots. 

The Contractor shall provide the services of a paint or a painting technical representative from the paint 
manufacturer at the beginning of operations and whenever required during operations. 

Each container of paint shall be labeled to show the name of the manufacturer, the trade name designation of the 
contents, the lot or batch number, the date of manufacture, and the volumetric contents in gallons or the weight of zinc 
powder in pounds.  Each container shall be labeled according to the Code of Federal Regulations for flammables and 
shall contain all information necessary to comply with NJSA 34:5A-1 New Jersey Worker and Community Right To 
Know Act. 
 
912.15  Organic Zinc Coating System. 
 
THE FOLLOWING IS ADDED: 

 
A complete coating system of an organic zinc rich primer, a high build epoxy intermediate coat and a urethane 

finish coat shall be selected from one of the approved coating systems listed on the following website: 
 

http://www.state.nj.us/transportation/eng/technology/materials
 

All products for the complete system, including thinners and solvents, shall be from the same manufacturer and 
shall be from the Qualified Paint List (QPL).  
 

Drying time between coats shall be per the manufacturer’s recommendations. 
The following information shall be submitted for the system selected at least one month before painting is 

anticipated: 
1. A 1-gallon sample for each coat of paint in the system. 
2. Infrared curves (0.1 to 0.6 mils) for the zinc primer, intermediate, and finish coats to include curves for the 

dry film of the vehicle (binder) of each component and for the mixed paint. 
3. Weight per gallon, at 77 °F, for the zinc primer, intermediate, and finish coats.  Variance shall be within plus 

or minus 1.8 ounces of the nominal weight per gallon of the sample that was approved and placed on the 
QPL. 

4. Viscosity in Krebs Units, at 77 °F, for the zinc primer vehicle and the intermediate and finish coat paints.  
Variance shall be within plus or minus 5 Krebs Units, or equivalent units of another viscometer, of the 
viscosity of the sample that was approved and placed on the QPL. 

5. Percent of solids by weight of the zinc primer vehicle and the intermediate and finish coat paints. 
6. Percent of metallic zinc by weight in the dry film of the cured zinc primer coat.  This percentage shall be 

greater than or equal to that of the sample that was approved and placed on the QPL. 

http://www.state.nj.us/transportation/eng/technology/materials
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7. Percent of metallic zinc by weight in the zinc pigment component. 
8. Finish coat color chips for selection of color by the Engineer. 
9. The required curing time and dry film thickness for the qualification of the zinc primer for slip-critical 

connections in conformance with the requirements of AASHTO, Division I, Table 10.32.3C for Class of 
Surface A.  A certified test report with the slip coefficient tested according to AASHTO Division 1 Article 
10.32.3.2.2. 

10. Technical data sheets, MSDS, and specific application instructions for all coats.  In the event of a conflict 
between the data/instruction sheets and these Specifications, with the approval of the Engineer, the 
manufacturer’s requirements shall govern.  Work shall not be allowed to proceed until the information is 
received and approved. 

11. Mixing and thinning directions. 
12. Recommended spray nozzles and pressures. 
The Contractor shall submit the manufacturer’s recommended repair procedures to correct damage such as that 

caused in handling and shipping, deficient or excessive coating thickness, removal of zinc salts and other contaminants 
that would be detrimental to succeeding coats, and procedures for surface preparation and painting of rust spots. 

The Contractor shall provide the services of a paint or a painting technical representative from the paint 
manufacturer at the beginning of operations and whenever required during operations. 

Each container of paint shall be labeled to show the name of the manufacturer, the trade name designation of the 
contents, the lot or batch number, the date of manufacture, and the volumetric contents in gallons or the weight of zinc 
powder in pounds.  Each container shall be labeled according to the Code of Federal Regulations for flammables and 
shall contain all information necessary to comply with NJSA 34:5A-1 New Jersey Worker and Community Right To 
Know Act. 
 

SECTION 914 – PORTLAND CEMENT CONCRETE, MORTAR, AND GROUT 
 
THE TITLE OF THIS SECTION IS CHANGED TO: 

 
SECTION 914 – PORTLAND OR BLENDED HYDRAULIC CEMENT CONCRETE, 

MORTAR, AND GROUT 
 
914.01  Composition of Portland Cement Concrete. 
 
THE TITLE AND SUBSECTION ARE CHANGED TO: 

 
914.01  Composition of Portland or Blended Hydraulic Cement Concrete. 

Portland cement concrete shall be composed of portland cement or blended hydraulic cement, coarse aggregate, 
fine aggregate, admixtures, and water.  Portland cement concrete except white concrete may include fly ash, Ground 
Granulated Blast Furnace Slag or Silica Fume.  Materials shall conform to the following Subsections: 

Aggregates .......................................................................................................................................... 901.12 
Admixtures: 
    Air-Entraining................................................................................................................................. 905.01 
    Chemical ......................................................................................................................................... 905.02 
    Mineral: 
       Fly Ash......................................................................................................................................... 919.07 
       Silica Fume .................................................................................................................................. 919.10(b) 
       Ground Granulated Blast Furnace Slag........................................................................................ 919.18 
Portland Cement ................................................................................................................................. 919.11 
Water................................................................................................................................................... 919.15 

Chemical admixtures conforming to the requirements of Subsection 905.02 may be used in the mix design of 
structural concrete items. 
 
914.02  Portland Cement Concrete Design, Control, and Acceptance Testing Requirements. 
 
THE TITLE OF THIS SUBSECTION IS CHANGED TO: 
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914.02  Portland or Blended Hydraulic Cement Concrete Design, Control, and Acceptance Testing Requirements. 
 
B. Proportioning and Verification. 

THE SECOND SENTENCE OF THE THIRD PARAGRAPH IS CHANGED TO: 
 

At least six 4 by 8 inch test cylinders shall be prepared from each batch and cured according to AASHTO 
T 23 or AASHTO T 126. 

 
THE FIRST SENTENCE OF THE TENTH PARAGRAPH IS CHANGED TO: 

 
Classes A and B concrete may be designed to achieve early strength requirements by increasing the 

Cement content. 
 

C. Acceptance Testing Procedures for Slump and Air Entrainment. 
THE FIRST SENTENCE OF THE FOURTH PARAGRAPH IS CHANGED TO: 

 
Following any permitted additions, the drum shall be rotated at the recommended mixing speed for a 

minimum of 30 revolutions without exceeding 300 total revolutions, the original test results shall be 
disregarded, and a single test for both slump and air entrainment performed. 

 
D. General Acceptance Testing Requirements for Strength. 

THE FOLLOWING IS ADDED AFTER THE SECOND PARAGRAPH: 
 

Concrete test specimens which are to be used for determination of early strengths for form removal, 
opening to traffic, or otherwise placing the concrete into service shall be cured according to the field curing 
provisions in AASHTO T 23. 

 
E. Acceptance Testing for Strength for Pay-Adjustment Items. 

THE ENTIRE TEXT OF THIS SUBPART AFTER THE FIRST PARAGRAPH IS CHANGED TO: 
 

The amount of pay-adjustment in dollars is the product of the Pay Item base price times the lot quantity 
times the percent pay-adjustment (expressed as a decimal) given by Equation 1 or Equation 2. 

 
Equation 1 and Equation 2: 

 
Quality    Pay-adjustment (Percent) 
PD < 50    PPA  =    3.0  -  0.3 PD  Equation 1 
PD ≥ 50    PPA  =  26.0  -  0.76 PD  Equation 2 

 
Where: PPA = Percent Pay-adjustment 

PD = Percent Defective (Estimate of percent of lot below the class design strength 
  by the use of Equation 3 and Subsection 914.05, Table 914-5) 

 
Equation 3: 

 
Q = (ALS - CDS) / S 

 
Where: Q = Quality index for pay-adjustment computations 

ALS = Average lot strength in psi 
CDS = Class design strength in psi 
S = Standard deviation of the strength test results in psi 
  for the lot as  computed by Equation 4 

 
Equation 4: 

 



S = 
Σ(Xi- ALS)

N-1

2

 

 
Where: ∑ = Summation 

Xi = Individual test result (average strength of a test cylinder pair) 
N = Number of test results for the lot 

 
Note: When only a single test result is available, the standard deviation "S" is assumed to equal 

200 psi. 
 

For lots having percent defective (PD) levels less than 10 percent, Equation 1 provides positive 
adjustments to the contract price.  For lots having exactly 10 percent defective, there is no adjustment to the 
contract price.  For lots having greater than 10 percent defective, Equations 1 or 2, as appropriate, subtract 
progressively larger amounts from the contract price. 

If, based on the initial series of tests, the lot quality of a pay-adjustment item is estimated to be PD = 50 
or greater, or if any individual test value (average of a cylinder pair) falls below the retest limit for non-pay-
adjustment concrete in Subsection 914.05, Table 914-4, the Engineer has the option to reevaluate by coring or 
other suitable means.  When this provision is applied to Class P concrete, each beam or pile in the steam bed 
will be evaluated separately. 

If the Department elects not to core, the Contractor may accept the pay-adjustment of (PPA) calculated 
by Equation 2 or, when approved by the Engineer, may take cores according to Subsection 914.05, Table 914-
4 at no cost to the Department.  The Contractor must take the cores within 60 days from notification of the 
option to core.  As an aid in making this decision, the Contractor will be permitted to perform nondestructive 
testing using a method or device approved by the Engineer. 

When re-evaluation is accomplished by a method other than coring, the results will be used only to 
determine what further action is to be taken.  If any of the non-core tests results are below the class design 
strength, the Engineer has the option to core.  If this option is waived, the Contractor may elect to core, at no 
cost to the State and within 60 days after being presented with this option, or to accept the pay-adjustment 
computed from the initial test cylinder results.  If the Contractor elects to core, the coring shall be performed 
as directed and the Department will test the cores.  If none of the non-core test results is below the class 
design strength, the Engineer may elect either to core or to accept the lot at 100 percent payment. 

If, based on the core results, the lot is determined to be at a quality level of PD < 75, the pay-adjustment 
shall be computed by Equation 1 or Equation 2, as appropriate.  If the lot is confirmed to be at a quality level 
of PD = 75 or greater, the lot is considered to be rejectable and the Engineer may: 

1. Require the Contractor to remove and replace the defective lot at no cost to the State, 
2. Allow the Contractor to leave the defective lot in place and receive a percent pay-adjustment (PPA) 

computed by Equation 2, or 
3. Allow the Contractor to submit a plan, for approval, for corrective action to be performed at no 

cost to the State.  If the plan for corrective action is not approved, either option 1 or 2 above may 
be applied. 

 
F. Acceptance Testing for Strength for Non-Pay-Adjustment Items. 

THE ENTIRE TEXT OF THIS SUBPART IS CHANGED TO: 
 

All concrete items not specifically designated as pay-adjustment items as described in Subsection 
914.02, Subpart E are considered to be non-pay-adjustment items, but may be accepted by pay-adjustment 
under certain circumstances.  Such an item is eligible for 100 percent payment (PA = 0) provided the retest 
limit of Subsection 914.05, Table 914-4 is met.  If this requirement is not met, the item will be treated as a 
pay-adjustment item according to Subsection 914.02, Subpart E, and all pay-adjustment provisions shall apply 
except that the item bid price will be used instead of an item base price in the computation of the pay-
adjustment. 

When a pay-adjustment is computed for any of the following items, which are only partially composed 
of concrete, the amount of pay-adjustment, if any, will be multiplied by the Estimated Percentage of Concrete 
(expressed as a decimal) as indicated below: 
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Pay Item Estimate Percentage 
 of Concrete 
INLETS, TYPE A, USING EXISTING CASTING  30 

 
The amount of pay-adjustment for pay items not listed above is the product of the unit bid price times 

the lot quantity times the percent pay-adjustment given by Equation 1. 
 
914.03 Mortar and Grout. 
 
THE LAST PARAGRAPH IS CHANGED TO: 

 
Epoxy grout conforming to the requirements of ASTM C 881, Type I; Grade 3; Class B or C may be used as a non-

shrink grout. 
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914.05  Tables. 
 
TABLES 914-1, 914-3, AND 914-4 ARE CHANGED TO: 

 
Table 914-1  Requirements for Roadway Concrete Items 

 
 Concrete

Class 
Slump 
(inch) 

Percent Air Entrainment for Coarse Aggregate Size 
Numbers 

   357 467 57 67 8 

Cast-in-Place Items        
Surface Course, Bridge Approach Slabs, Bridge 
Approach Transition Slabs 

B 2±1 5.0±1.5 5.0±1.5 6.0±1.5 6.0±1.5 7.0±1.
5 

        
Base Course B 2±1 5.0±1.5 5.0±1.5 6.0±1.5 6.0±1.5 7.0±1.

5 
        
Inlet and Manhole Walls, Headwalls, Miscellaneous 
Concrete 

B 3±1 ---- ---- 6.0±1.5 6.0±1.5 7.0±1.
5 

        
Inlet and Manhole Top Slabs, Sidewalks, Driveways, 
Islands 

B 3±1 ---- ---- 6.0±1.5 6.0±1.5 7.0±1.
5 

        
Slope Gutters, Vertical Curb, Sloping Curb, Barrier 
Curb and Base 

B 4±1 ---- ---- 6.0±1.5 6.0±1.5 7.0±1.
5 

        
Concrete and White Concrete Vertical, Sloping and 
Barrier Curb, Concrete and White Concrete Islands  

B 4±1 ---- ---- 7.0±2.0 7.0±2.0 8.0±2.
0 

        
Foundations for:        
Inlets and Manholes B 3±1 6.5 MAX 6.5 MAX 7.5 max 7.5 max 8.5 

MAX 
Electrical Items B 3±1 ---- ---- 7.5 MAX 7.5 MAX 8.5 

MAX 
Signs B 3±1 ---- ---- 6.0±1.5 6.0±1.5 7.0±1.

5 
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Junction Boxes B 3±1 ---- ---- 7.5 MAX 7.5 max 8.5 max 
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Table 914-1  (Continued) 

 
Concrete

Class
Slump 
(inch) 

Percent Air Entrainment for Coarse Aggregate Size 
Numbers 

   357 467 57 67 8 
Cast-in-Place Items (continued)        
Footings for Fence Posts, Guide Rail End Treatment B 3±1 ---- ---- 7.5 MAX 7.5 max 8.5 

MAX 
Culverts A 3±1 ---- ---- 6.0±1.5 6.0±1.5 7.0±1.

5 
Monuments A 3±1 ---- ---- 7.5 MAX 7.5 MAX 8.5 

MAX 
Slope Protection B 2±1 ---- ---- 6.0±1.5 6.0±1.5 7.0±1.

5 
Precast Items        
Culverts A 3±1 ---- ---- 6.0±1.5 6.0±1.5 7.0±1.

5 
        
Inlets and Manholes, Junction Boxes, Headwalls, 
Reinforced Concrete End Sections (See note 2) 

B 3±1 ---- ---- 6.0±1.5 6.0±1.5 7.0±1.
5 

        
Concrete and White Concrete Barrier Curb B 3±1 ---- ---- 7.0±2.0 7.0±2.0 8.0±2.

0 
 

Note 1: According to Subsection 501.03, a Type F water-reducing, high range admixture will be permitted according to 
Subsection 905.02 and Subsection 914.02, Subparts B and C.  When a Type F admixture is used, the table Slump and 
Air Content values for the given concrete item shall be changed as follows: 

Slump:  6 ± 2 inches 
Air Content: Increase both the target value and tolerance percentages by 0.5. 

 
Note 2: For the items in this category, the slump may be reduced to zero (dry cast) provided that adequate consolidation, 

acceptable to the Engineer, is achieved. 
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Table 914-3  Mix Design Requirements 

 
 Class of Concrete 
  

A 
 

B 
 

S 
 

P 
 

P-1 
 

P-2 
 
Class Design Strength 
  (28 days, psi Note 3) 

 
4600 

 
3700 

 
2000 

 
5500 

 
6000 

 
6500 

 
Verification Strength 
  (28 days, psi Note 3) 

 
5400 

 
4500 

 
-- 

 
6000 

 
6500 

 
7000 

 
Maximum 
  Water/Cement Ratio (Note 2) 
  lb/lb   
  gals/bag 

 
 
 

0.443 
5.0 

 
 
 

0.488 
5.5 

 
 
 

0.577 
6.5 

 
 
 

NOTE 
1 

NOTE 
1 

 
 
 

NOTE 
1 

NOTE 
1 

 
 
 

NOTE 
1 

NOTE 
1 

 
Minimum 
  Cement Content 
  lb/cy 
  Bags/cy 

 
 
 

611 
6.5 

 
 
 

564 
6.0 

 
 
 

658 
7.0 

 
 
 

NOTE 
1 

NOTE 
1 

 
 
 

NOTE 
1 

NOTE 
1 

 
 
 

NOTE 
1 

NOTE 
1 

 
Note 1: According to PCI Manual, except as indicated in Note 2. 

 
Note 2: The maximum water/cement ratio for all classes of concrete except for Classes P, 

P-1 and P-2, when a Type F water-reducing, high range admixture is used 
according to Tables 914-1 and 914-2, shall be reduced by 0.043 lb/lb (4.5 
gals/bag). 

 
Note 3: All concrete test results shall be recorded to the nearest 10 psi. 

 
Note 4: To successfully meet the requirements of this specification, the target production 

strength must be higher than the Class Design Strength by an amount proportional 
to the Producer’s within-lot standard deviation. 

 
 

Table 914-4  Lot Sizes, Sampling Rates and Retest Limits 
 

 Class of Concrete 
       
 A B S P P-1 P-2 
 
Lot Size (maximum) 

 
ONE DAY'S 

PRODUCTION 

 
ONE DAY'S 

PRODUCTION OF A 
SINGLE STEAM BED 
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Pay-Adjustment Items 
  Initial Sampling Rate 5/LOT 5/LOT -- 5/LOT 5/LOT 5/LOT 
  Retest Sampling Rate 
  (minimum) 5/LOT 5/LOT -- 5/UNIT OR LOAD TEST 
Non-Pay-Adjustment Items 
  Initial Sampling Rate 3/LOT 2/LOT 1/LOT 3/LOT 3/LOT 3/LOT 
  Retest Limit (psi) 4400 3600 2000 5400 5900 6400 
  Retest Sampling Rate 5/LOT 5/LOT 5/LOT 5/LOT 5/LOT 5/LOT 

 
Note 1: The lot sizes are maximums and, at the option of the Engineer, any lot may be 

subdivided into two or more smaller lots.  When such a subdivision is made, the 
specified sampling rate applies to each of the smaller lots. 

 
Note 2: An initial strength test result is defined as the average strength of two 4 inch by 8 

inch compression test cylinders, cured for 28 days, and tested in the Department 
Laboratory except for Classes P, P-1, and P-2 cylinders which may be tested at the 
fabricator's plant under the supervision of the Engineer. 

 
Note 3: A retest result is defined as the strength of an individual test result obtained by 

coring or other suitable means.  If retest is performed by coring, each retest result 
is defined as the corresponding nominal core strength divided by 0.85. 

 
Note 4: The specified sampling rates shall apply except that no more than one test per 

truckload or batch of concrete will be required (except for air and slump tests when 
retempering). It is expected that each structural component will have a 
representative sample taken.  At the option of the Engineer, nonstructural concrete 
lots consisting of 20 cubic yards or less may be accepted without strength tests. 

 
Note 5: No lot shall include more than one class of concrete nor include concrete of the 

same class having different specified levels of slump or air entrainment. 
 

Note 6: For prestressed concrete, if more than one bed is used or if more than 80 cubic 
yards of concrete are used, the production shall be subdivided as equally as 
possible into two or more lots. 

 
Note 7: Retest limit for non-pay-adjustment roadway and structural items requiring the use 

of Class B, white concrete, shall be 3000 psi. 
 

SECTION 916 - SIGN MATERIALS 
 
916.04  Retroreflective Sheeting. 
 
THE ENTIRE SUBSECTION IS CHANGED TO: 

 
As stated herein, the terms reflective sheeting and retroreflective sheeting are synonymous. 
Retroreflective sheeting shall conform to ASTM D 4956 based upon results obtained and reported through testing 

performed by the National Transportation Product Evaluation Program (NTPEP). 
Fluorescent retroreflective sheeting shall be selected from the approved products list as provided in the Special 

Provisions. 
 

APPROVED LIST OF FLUORESCENT RETROREFLECTIVE SHEETING SUPPLIERS IS AS FOLLOWS: 
 
1.  3M Co. LDP-3963 fluorescent yellow-green (for school advanced-warning and non-motorized crossings only) 
2.  3M Co. VIP-3983 fluorescent yellow-green (for school advanced-warning and non-motorized crossings only) 
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3.  3M Co. VIP-3981 fluorescent yellow (for w-8 chevron warning signs only) 
4.  3M Co. Scotchlite Diamond Grade Series 3910 fluorescent orange (for use on reboundable plastic traffic control 

devices only) 
 
1. General Requirements. 

a. Retroreflectance.  All retroreflective sheeting shall have the minimum coefficient of retroreflection 
(RA) in conformance with ASTM D 4956. 

b. Color.  The colors of the retroreflective sheeting, except for fluorescent colors shall conform the color 
requirements of ASTM D 4956. 

c. Fluorescent Colors.  The daytime fluorescent color of retroreflective sheeting shall be determined 
according to ASTM E 991. 

In addition, the color shall be equally distinguishable in daylight and at night under artificial 
headlight illumination.  The color shall have a consistent chromaticity across all signs of the same color.  
Noticeable deviation from the shades that would affect the required performance shall be a cause for 
rejection of any sheeting or completed sign at any time before acceptance.  For sheeting that is 
directional, the datum mark (arrow) imprinted on the face of the sheeting shall be the datum mark for 
test purposes. 

d. Product Performance Requirements.  The retroreflective sheeting manufacturer shall meet the 
following requirements for their products. 
(1) Type III Sheeting – Sheeting shall be required to have a service life span of at least 12 years. 
(2) Types VI, VII, VIII AND IX Sheeting – Sheeting shall be required to have a service life span of at 

least 10 years. 
(3) The performance requirements shall be such that there is: no loss of retroreflectivity; no loss of 

colorfastness; no cracking; and no other conditions inherent to the sheeting including inks and 
overlay film that causes it to be incapable of performing as required. 

2. Certification of Compliance. The manufacturer shall submit a certification of compliance according to 
Subsection 106.04 for each lot of sheeting supplied for use on the Project. 

 
916.05  Legends, Borders, and Accessories. 
 
THE FOLLOWING IS ADDED AFTER THE SECOND PARAGRAPH: 

 
All finished signs shall be clear and legible without smudging, blisters, delamination, loose edges or other 

blemishes. 
 

1. Type A Demountable. 
THE FIRST AND SECOND PARAGRAPHS ARE CHANGED TO: 

 
The demountable sign letters, digits, arrows, borders, and alphabet accessories shall be reflectorized and shall 
consist of ASTM D 4956 Type VIII OR IX wide angle prismatic retroreflective sheeting applied to ⅜-inch 
cutout aluminum plates conforming to ASTM B 209, Alloy 6061-T6 or 5052. 

All shields and symbols to be mounted to sign types GO, GOX, and GA on breakaway tubular posts 
shall consist of ASTM D 4956 Type VIII OR IX wide angle prismatic retroreflective sheeting applied to 3/16-
inch cutout aluminum plates conforming to ASTM B 209, Alloy 6061-T6. 

 
2. Type B Direct and Permanently Applied Retroreflective Sheeting Copy. 

SUBPART D, E, & F ARE DELETED AND C IS CHANGED TO: 
 

c. When the background is ASTM D 4956 Type III sheeting, ASTM D 4956 Type III sheeting shall be 
used for copy. 

 
916.08  Fabrication. 

 
8. Shop Painting and Reflectorization. 

a. Application. 
THE LAST SENTENCE IN THE THIRD PARAGRAPH IS CHANGED TO: 
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Sheeting applied to extruded sections shall extend over top edges and down side legs a minimum of 1/16 
inch; except that where ASTM D 4956 Type VIII or IX sheeting is used, it shall be cut at the top edges 
according to the manufacturer’s recommendation. 

 
c. Screen Process Printing. 

THE THIRD SENTENCE IN THE FIRST PARAGRAPH IS CHANGED TO: 
 

Transparent screen process paint, after application to the retroreflective sheeting and thoroughly dry 
shall conform to the color requirements ASTM D 4956. 

 
9. Packaging, Storage, and Shipping. 

THE FIRST SENTENCE IN THE FIRST PARAGRAPH IS CHANGED TO: 
 

Packaging, storage, and shipping of signs produced using retroreflective sheeting shall be according to the 
sheeting manufacturer’s recommendations. 

 
916.10  Breakaway Steel “U” Post Sign Supports. 
 
THE HEADING AND ENTIRE SUBSECTION TEXT IS CHANGED TO: 

 
916.10  Steel “U” Post Sign Supports. 

The steel “U” post sign supports shall conform to ASTM A499.  Signs shall be secured to the steel “U” post by 
means of 18-8 stainless steel 5/16 x 18 UNC hexagonal headed bolts and nuts conforming to ASTM A 320, Grade B8, 
Class 1.  Sign mounting bolts shall extend beyond the end of each nut but not more than ¾ inches when fully tightened. 

The steel “U” posts shall be straight and have a smooth finish, free of burrs. 
The list of the approved products will be provided by the Bureau of Materials Engineering and Testing. 

 
SECTION 917 – STRUCTURAL STEEL AND OTHER FERROUS METALS 

 
917.01  Bolts and Bolting Material. 

 
2. Specifications. 

THE FOLLOWING IS ADDED: 
c. Direct Tension Indicators shall comply with ASTM F 959 and shall be accepted and installed 

according to Test Method S-3, “Procedure for Identification and Installation of High Strength Bolts 
with Direct Tension Indicators (DTI’s)”. 

 
3. Manufacturing. 

a. Bolts. 
THE FIRST SENTENCE IS CHANGED TO: 

 
Hardness for bolt diameters ¼ inch to 1 ½ inches, inclusive, shall be as noted: 

 
THE FOLLOWING IS ADDED: 

 
When atmospheric corrosion resistant weathering steel is to be used, Type 3 bolts shall be used. 

 
THE FOLLOWING IS ADDED: 

d. Direct Tension Indicators (DTI’s).  When galvanizing of the bolt assembly is required, DTI’s shall 
be mechanically galvanized in accordance with AASHTO M 298, Class 50 (ASTM B 695, Class 
50).  DTI’s to be used for Type 3 bolts shall be epoxy coated with a black color. 

 
4. Testing. 

THE FOLLOWING IS ADDED: 
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g. Direct Tension Indicators (DTI’s).  DTI’s shall be tested according to ASTM F 959. 
 

7. Installation. 
THE SUBPART A. IS CHANGED TO: 

 
a. Bolts shall be installed according to the appropriate AASHTO Specifications.  Direct Tension 

Indicators (DTI’s) shall be used with high strength bolts to verify the required tension.  The 
provisions of Article 11.5.6.4.7 of Division II of the AASHTO Standard Specifications or of 
Article 11.5.6.4.7 of the AASHTO LRFD Bridge Construction Specifications shall be followed.  If 
warranted and as directed by the Engineer, the face of the nut shall be smeared with wax before it is 
installed.  The Castral Stick Wax lubricant, beeswax or a water wax emulsion; such as, the 
MacDermid “Torque ’N Tension Control Fluid” may be used. 

 
THE FOLLOWING IS ADDED AT THE END OF THE SUBSECTION: 

 
Anchor bolts, rock anchors, and hardware shall conform to AASHTO M 270 Grade 36 and shall be galvanized 

after fabrication, including threading, according to ASTM A 153.   
Dowels used to anchor prestressed concrete voided slabs and box beams to abutments and piers shall conform to 

AASHTO M 270 Grade 36 and shall be galvanized to ASTM A 153.  Threading of dowels is not required.   
Welded steel shear connectors shall conform to Division II, Section 11 of the AASHTO Standard Specifications for 

Highway Bridges or Section 11 of the AASHTO LRFD Bridge Construction Specifications. 
Stainless steel bolts, nuts, and washers shall conform to ASTM A 320, Class 1, Grade B8 (AISI Type 304). 
For overhead and cantilever sign support structures, bolts, nuts and washers for steel to steel chord splices shall 

conform to AASHTO M 164 and be hot-dip galvanized as per ASTM A 153. 
As an alternate, bolts, nuts and washers conforming to AASHTO M 164 may be substituted for bolts, nuts, and 

washers of the same diameter, length, and thickness conforming to ASTM A 307. 
 

SECTION 919 - MISCELLANEOUS 
 
919.11  Portland Cement. 
 
THE TITLE AND SUBSECTION ARE CHANGED TO: 

 
919.11  Portland or Blended Hydraulic Cement. 

Portland cement shall conform to the following: 
Masonry Cement ................................................................................................................ASTM C 91 
Portland Cement, Type I, II, and Type III (see Note 1)....................................................ASTM C 150 
White Portland Cement, Type I and III (see Note 2)........................................................ASTM C 150 
Blended Hydraulic Cement (see  Note 3).........................................................................ASTM C 595 

Note 1: Type III may be used only for prestressed or precast items. 
Note 2: Shall not contain more than 0.55 percent by weight of ferric oxide (Fe2O3). 
Note 3: Only types IS, I(PM), and I(SM) may be used. Portland cement, may be pre-blended with a 

maximum of 15 percent fly ash, by weight, or a maximum of 10 % silica fume by weight, or with a 
maximum of 50% GGBFS by weight. If more than 30% GGBFS is used, a scaling test conforming 
to ASTM C 672 must be completed on the mix design and the concrete must have a visual rating 
less than 3 as based on ASTM C672 10.1.5 after 50 cycles. 

When blended portland cement is used, no additional mineral admixtures shall be added. 
Different brands of cement, the same brand of cement from different mills or different types of cement shall not be 

mixed. 
Suitable means shall be provided for storing and protecting the cement against dampness.  Cement which for any 

reason has become partially set or which contains lumps of caked cement will be rejected.  The temperature of the 
cement at the time of delivery to the mixer shall not exceed 160 °F. 
 
919.17 Epoxy Bedding and Bonding Compound. 
 
THE ENTIRE SUBSECTION TEXT IS CHANGED TO: 
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Epoxy bedding and bonding compound shall be a 2-part, non-sag gel, rapid-setting epoxy adhesive conforming to 

the requirements of ASTM C 881, Type IV, Grade 3, Class B or C.  Certifications of compliance shall be furnished 
according to Subsection 106.04. 
 
919.18  Ground, Granulated Blast Furnace Slag. 
 
THE SECOND PARAGRAPH IS CHANGED TO: 

 
Ground, granulated blast furnace slag may be used as a replacement for portland cement as specified in Subsection 

919.11 up to a maximum replacement level of 50 percent by weight.  Replacement of portland cement greater than 30 
percent will require a scaling test on the mix design conforming to ASTM C 672 with a visual rating less than 3. 
 
919.19  Sampling and Testing Methods 
 
THE FOLLOWING ARE ADDED: 

 
Mineral Admixtures .............................................................................................8 pounds from each source 
Blended Hydraulic Cement.......................................................................................................ASTM C 595 

 
THE FOLLOWING NEW SUBSECTION IS ADDED: 

 
919.22  Controlled Low Strength Material (CLSM). 

CLSM shall conform to the following: 
Fine Aggregate.................................................................................................................................... 901.12 
Chemical Admixtures ......................................................................................................................... 905.02 
Portland Cement, Type I, II, III .......................................................................................................... 919.11 
Water................................................................................................................................................... 919.15 

CLSM shall consist of a mixture of portland cement, water, fine aggregate and chemical admixtures. Fly ash shall 
not be permitted in mixes intended for trench backfilling.  The CLSM mixture shall be proportioned to provide a backfill 
material that is self-compacting and capable of being excavated with hand tools at a later date.  CLSM shall be 
proportioned to produce a 28-day compressive strength of 50 to 150 pounds per square inch.  An accelerating admixture 
shall be used to produce a fast setting flowable mixture as required.  The CLSM shall have a permeability of 1.7 x 10-3 ± 
0.2 x 10-3 centimeters per second according to ASTM D5084 for backfilling of conduits and piping. 

At least 45 days prior to the start of any CLSM placement, trial batches of CLSM shall be prepared of the same 
materials and proportions proposed for use on the project.  Each mix design shall be submitted on portland cement 
concrete mix design forms furnished by the Department, naming the sources of materials and test data. 

Department personnel will be present at the time of verification batching to confirm that the proportions and 
materials batched are according to the proposed mix designs.  At least six 6 X 12 inch compression test cylinders shall 
be prepared for each batch according to ASTM 5971-96 for 28-day strengths except for fast setting mixes, which shall 
be tested at the specified cure time. 
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ATTACHMENTS 
 
   A. Employment Preference for Appalachian Contracts  

(included in Appalachian contracts only) 
 
I.  GENERAL 
 

1.  These contract provisions shall apply to all work performed on 
the contract by the contractor's own organization and with the 
assistance of workers under the contractor's immediate superin-
tendence and to all work performed on the contract by piecework, 
station work, or by subcontract. 
 

2.  Except as otherwise provided for in each section, the contractor 
shall insert in each subcontract all of the stipulations contained in 
these Required Contract Provisions, and further require their 
inclusion in any lower tier subcontract or purchase order that may in 
turn be made.  The Required Contract Provisions shall not be 
incorporated by reference in any case.  The prime contractor shall be 
responsible for compliance by any subcontractor or lower tier 
subcontractor with these Required Contract Provisions. 
 

3.  A breach of any of the stipulations contained in these Required 
Contract Provisions shall be sufficient grounds for termination of the 
contract. 
 

4.  A breach of the following clauses of the Required Contract 
Provisions may also be grounds for debarment as provided in 29 
CFR 5.12: 
 

   Section I, paragraph 2; 
   Section IV, paragraphs 1, 2, 3, 4, and 7; 
   Section V, paragraphs 1 and 2a through 2g. 

 
5.  Disputes arising out of the labor standards provisions of Section 

IV (except paragraph 5) and Section V of these Required Contract 
Provisions shall not be subject to the general disputes clause of this 
contract.  Such disputes shall be resolved in accordance with the 
procedures of the U.S. Department of Labor (DOL) as set forth in 29 
CFR 5, 6, and 7.  Disputes within the meaning of this clause include 
disputes between the contractor (or any of its subcontractors) and the 
contracting agency, the DOL, or the contractor's employees or their 
representatives. 
 

6.  Selection of Labor:  During the performance of this contract, 
the contractor shall not: 
 

a. discriminate against labor from any other State, possession, 
or territory of the United States (except for employment preference for 
Appalachian contracts, when applicable, as specified in Attachment 
A), or 

b.  employ convict labor for any purpose within the limits of the 
project unless it is labor performed by convicts who are on parole, 
supervised release, or probation. 
 
II.   NONDISCRIMINATION 
 

(Applicable to all Federal-aid construction contracts and to all 
related subcontracts of $10,000 or more.) 
 

1.  Equal Employment Opportunity:  Equal employment opportu-
nity (EEO) requirements not to discriminate and to take affirmative 
action to assure equal opportunity as set forth under laws, executive 
orders, rules, regulations (28 CFR 35, 29 CFR 1630 and 41 CFR 60) 
and orders of the Secretary of Labor as modified by the provisions  
prescribed herein, and imposed pursuant to 23 U.S.C. 140 shall 
constitute the EEO and specific affirmative action standards for the 
contractor's project activities under this contract.  The Equal 
Opportunity Construction Contract Specifications set forth under 41 
CFR 60-4.3 and the provisions of the American Disabilities Act of 
1990 (42 U.S.C. 12101 et seq.) set forth under 28 CFR 35 and 29 
CFR 1630 are incorporated by reference in this contract.  In the 
execution of this contract, the contractor agrees to comply with the 
following minimum specific requirement activities of EEO: 
 

a.  The contractor will work with the State highway agency 
(SHA) and the Federal Government in carrying out EEO obligations 
and in their review of his/her activities under the contract. 
 

b.  The contractor will accept as his operating policy the 
following statement: 
 

"It is the policy of this Company to assure that applicants are 
employed, and that employees are treated during employment, 
without regard to their race, religion, sex, color, national origin, 
age or disability.  Such action shall include: employment, 
upgrading, demotion, or transfer; recruitment or recruitment 
advertising; layoff or termination; rates of pay or other forms of 
compensation; and selection for training, including apprentice-
ship, pre-apprenticeship, and/or on-the-job training." 

 
2.  EEO Officer:  The contractor will designate and make known to 

the SHA contracting officers an EEO Officer who will have the 
responsibility for and must be capable of effectively administering and 
promoting an active contractor program of EEO and who must be 
assigned adequate authority and responsibility to do so. 
 

3.  Dissemination of Policy:  All members of the contractor's staff 
who are authorized to hire, supervise, promote, and discharge 
employees, or who recommend such action, or who are substantially 
involved in such action, will be made fully cognizant of, and will 
implement, the contractor's EEO policy and contractual responsibili-
ties to provide EEO in each grade and classification of employment. 
To ensure that the above agreement will be met, the following actions 
will be taken as a minimum: 
 
 

  

a.  Periodic meetings of supervisory and personnel office 
employees will be conducted before the start of work and then not 
less often than once every six months, at which time the contractor's 

EEO policy and its implementation will be reviewed and explained. 
The meetings will be conducted by the EEO Officer. 
 

 
 Page 1



 
 Page 2 

b.  All new supervisory or personnel office employees will be 
given a thorough indoctrination by the EEO Officer, covering all major 
aspects of the contractor's EEO obligations within thirty days 
following their reporting for duty with the contractor. 
 

c.  All personnel who are engaged in direct recruitment for the 
project will be instructed by the EEO Officer in the contractor's 
procedures for locating and hiring minority group employees. 
 

d.  Notices and posters setting forth the contractor's EEO policy 
will be placed in areas readily accessible to employees, applicants for 
employment and potential employees. 
 

e.  The contractor's EEO policy and the procedures to 
implement such policy will be brought to the attention of employees 
by means of meetings, employee handbooks, or other appropriate 
means. 
 

4.  Recruitment:  When advertising for employees, the contractor 
will include in all advertisements for employees the notation:  "An 
Equal Opportunity Employer."  All such advertisements will be placed 
in publications having a large circulation among minority groups in the 
area from which the project work force would normally be derived. 
 

a.  The contractor will, unless precluded by a valid bargaining 
agreement, conduct systematic and direct recruitment through public 
and private employee referral sources likely to yield qualified minority 
group applicants.  To meet this requirement, the contractor will 
identify sources of potential minority group employees, and establish 
with such identified sources procedures whereby minority group 
applicants may be referred to the contractor for employment 
consideration. 
 

b.  In the event the contractor has a valid bargaining agreement 
providing for exclusive hiring hall referrals, he is expected to observe 
the provisions of that agreement to the extent that the system permits 
the contractor's compliance with EEO contract provisions.  (The DOL 
has held that where implementation of such agreements have the 
effect of discriminating against minorities or women, or obligates the 
contractor to do the same, such implementation violates Executive 
Order 11246, as amended.) 
 

c.  The contractor will encourage his present employees to refer 
minority group applicants for employment.  Information and 
procedures with regard to referring minority group applicants will be 
discussed with employees. 
 

5.  Personnel Actions:  Wages, working conditions, and employee 
benefits shall be established and administered, and personnel actions 
of every type, including hiring, upgrading, promotion, transfer, 
demotion, layoff, and termination, shall be taken without regard to 
race, color, religion, sex, national origin, age or disability.  The 
following procedures shall be followed:  
 

a.  The contractor will conduct periodic inspections of project 
sites to insure that working conditions and employee facilities do not 
indicate discriminatory treatment of project site personnel. 
 

b.  The contractor will periodically evaluate the spread of wages 
paid within each classification to determine any evidence of 
discriminatory wage practices. 
 
 

c.  The contractor will periodically review selected personnel 
actions in depth to determine whether there is evidence of discrimi-
nation.  Where evidence is found, the contractor will promptly take 
corrective action.  If the review indicates that the discrimination may 

extend beyond the actions reviewed, such corrective action shall 
include all affected persons. 
 

d.  The contractor will promptly investigate all complaints of 
alleged discrimination made to the contractor in connection with his 
obligations under this contract, will attempt to resolve such com-
plaints, and will take appropriate corrective action within a reasonable 
time.  If the investigation indicates that the discrimination may affect 
persons other than the complainant, such corrective action shall 
include such other persons.  Upon completion of each investgation, 
the contractor will inform every complainant of all of his avenues of 
appeal. 
 

6.  Training and Promotion: 
 

a.  The contractor will assist in locating, qualifying, and 
increasing the skills of minority group and women employees, and 
applicants for employment. 
 

b.  Consistent with the contractor's work force requirements and 
as permissible under Federal and State regulations, the contractor 
shall make full use of training programs, i.e., apprenticeship, and 
on-the-job training programs for the geographical area of contract 
performance.  Where feasible, 25 percent of apprentices or trainees 
in each occupation shall be in their first year of apprenticeship or 
training.  In the event a special provision for training is provided under 
this contract, this subparagraph will be superseded as indicated in the 
special provision. 
 

c.  The contractor will advise employees and applicants for 
employment of available training programs and entrance require-
ments for each. 
 

d.  The contractor will periodically review the training and 
promotion potential of minority group and women employees and will 
encourage eligible employees to apply for such training and promo-
tion. 
 

7.  Unions:  If the contractor relies in whole or in part upon unions 
as a source of employees, the contractor will use his/her best efforts 
to obtain the cooperation of such unions to increase opportunities for 
minority groups and women within the unions, and to effect referrals 
by such unions of minority and female employees.  Actions by the 
contractor either directly or through a contractor's association acting 
as agent will include the procedures set forth below:  
 

a.  The contractor will use best efforts to develop, in coopera-
tion with the unions, joint training programs aimed toward qualifying 
more minority group members and women for membership in the 
unions and increasing the skills of minority group employees and 
women so that they may qualify for higher paying employment. 
 

b.  The contractor will use best efforts to incorporate an EEO 
clause into each union agreement to the end that such union will be 
contractually bound to refer applicants without regard to their race, 
color, religion, sex, national origin, age or disability. 
 

c.  The contractor is to obtain information as to the referral 
practices and policies of the labor union except that to the extent 
such information is within the exclusive possession of the labor union 
and such labor union refuses to furnish such information to the 
contractor, the contractor shall so certify to the SHA and shall set 
forth what efforts have been made to obtain such information. 
 
 

  

d.  In the event the union is unable to provide the contractor 
with a reasonable flow of minority and women referrals within the time 
limit set forth in the collective bargaining agreement, the contractor 
will, through independent recruitment efforts, fill the employment 
vacancies without regard to race, color, religion, sex, national origin, 

age or disability; making full efforts to obtain qualified and/or 
qualifiable minority group persons and women.  (The DOL has held 
that it shall be no excuse that the union with which the contractor has 
a collective bargaining agreement providing for exclusive referral 
failed to refer minority employees.)  In the event the union referral 
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practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these special 
provisions, such contractor shall immediately notify the SHA. 
 

8.  Selection of Subcontractors, Procurement of Materials and 
Leasing of Equipment:  The contractor shall not discriminate on the 
grounds of race, color, religion, sex, national origin, age or disability 
in the selection and retention of subcontractors, including 
procurement of materials and leases of equipment. 
 

a.  The contractor shall notify all potential subcontractors and 
suppliers of his/her EEO obligations under this contract. 
 

b.  Disadvantaged business enterprises (DBE), as defined in 49 
CFR 23, shall have equal opportunity to compete for and perform 
subcontracts which the contractor enters into pursuant to this 
contract.  The contractor will use his best efforts to solicit bids from 
and to utilize DBE subcontractors or subcontractors with meaningful 
minority group and female representation among their employees. 
Contractors shall obtain lists of DBE construction firms from SHA 
personnel. 
 

c.  The contractor will use his best efforts to ensure subcon-
tractor compliance with their EEO obligations. 
 

9.  Records and Reports:  The contractor shall keep such records 
as necessary to document compliance with the EEO requirements.  
Such records shall be retained for a period of three years following 
completion of the contract work and shall be available at reasonable 
times and places for inspection by authorized representatives of the 
SHA and the FHWA. 
 

a.  The records kept by the contractor shall document the 
following: 
 

(1)  The number of minority and non-minority group 
members and women employed in each work classification on the 
project; 
 

(2)  The progress and efforts being made in cooperation 
with unions, when applicable, to increase employment opportunities 
for minorities and women; 
 

(3)  The progress and efforts being made in locating, hiring, 
training, qualifying, and upgrading minority and female employees; 
and  
 

(4)  The progress and efforts being made in securing the 
services of DBE subcontractors or subcontractors with meaningful 
minority and female representation among their employees. 
 

b.  The contractors will submit an annual report to the SHA 
each July for the duration of the project, indicating the number of 
minority, women, and non-minority group employees currently 
engaged in each work classification required by the contract work. 
This information is to be reported on Form FHWA-1391.  If on-the job 
training is being required by special provision, the contractor will be 
required to collect and report training data. 
 
 

III.  NONSEGREGATED FACILITIES 
 

(Applicable to all Federal-aid construction contracts and to all 
related subcontracts of $10,000 or more.) 
 

a.  By submission of this bid, the execution of this contract or 
subcontract, or the consummation of this material supply agreement 
or purchase order, as appropriate, the bidder, Federal-aid construc-
tion contractor, subcontractor, material supplier, or vendor, as appro-
priate, certifies that the firm does not maintain or provide for its 
employees any segregated facilities at any of its establishments, and 
that the firm does not permit its employees to perform their services 
at any location, under its control, where segregated facilities are 
maintained.  The firm agrees that a breach of this certification is a 
violation of the EEO provisions of this contract.  The firm further 
certifies that no employee will be denied access to adequate facilities 
on the basis of sex or disability. 
 

b.  As used in this certification, the term "segregated facilities" 
means any waiting rooms, work areas, restrooms and washrooms, 
restaurants and other eating areas, time clocks, locker rooms, and 
other storage or dressing areas, parking lots, drinking fountains, 
recreation or entertainment areas, transportation, and housing 
facilities provided for employees which are segregated by explicit 
directive, or are, in fact, segregated on the basis of race, color, 
religion, national origin, age or disability, because of habit, local 
custom, or otherwise.  The only exception will be for the disabled 
when the demands for accessibility override (e.g. disabled parking). 
 

c.  The contractor agrees that it has obtained or will obtain 
identical certification from proposed subcontractors or material 
suppliers prior to award of subcontracts or consummation of material 
supply agreements of $10,000 or more and that it will retain such 
certifications in its files. 
 
IV.  PAYMENT OF PREDETERMINED MINIMUM WAGE 
 

 (Applicable to all Federal-aid construction contracts exceeding 
$2,000 and to all related subcontracts, except for projects located on 
roadways classified as local roads or rural minor collectors, which are 
exempt.) 
 

1.  General: 
 

a.  All mechanics and laborers employed or working upon the 
site of the work will be paid unconditionally and not less often than 
once a week and without subsequent deduction or rebate on any 
account [except such payroll deductions as are permitted by 
regulations (29 CFR 3) issued by the Secretary of Labor under the 
Copeland Act (40 U.S.C. 276c)] the full amounts of wages and bona 
fide fringe benefits (or cash equivalents thereof) due at time of 
payment.  The payment shall be computed at wage rates not less 
than those contained in the wage determination of the Secretary of 
Labor (hereinafter "the wage determination") which is attached hereto 
and made a part hereof, regardless of any contractual relationship 
which may be alleged to exist between the contractor or its 
subcontractors and such laborers and mechanics.  The wage 
determination (including any additional classifications and wage rates 
conformed under paragraph 2 of this Section IV and the DOL poster 
(WH-1321) or Form FHWA-1495) shall be posted at all times by the 
contractor and its subcontractors at the site of the work in a 
prominent and accessible place where it can be easily seen by the 
workers.  For the purpose of this Section, contributions made or costs 
reasonably anticipated for bona fide fringe benefits under Section 
1(b)(2) of the Davis-Bacon Act (40 U.S.C. 276a) on behalf of laborers 
or mechan-ics are considered wages paid to such laborers or 
mechanics, subject to the provisions of Section IV, paragraph 3b, 
hereof.  Also, for the purpose of this Section, regular contributions 
made or costs incurred for more than a weekly period (but not less 
often than quarterly) under plans, funds, or programs, which cover the 
particular weekly period, are deemed to be constructively made or 
incurred during such weekly period.  Such laborers and mechanics 
shall be paid the appropriate wage rate and fringe benefits on the 
wage determination for the classification of work actually performed, 
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without regard to skill, except as provided in paragraphs 4 and 5 of 
this Section IV. 
 

   b.  Laborers or mechanics performing work in more than one 
classification may be compensated at the rate specified for each 
classification for the time actually worked therein, provided, that the 
employer's payroll records accurately set forth the time spent in each 
classification in which work is performed. 
 

c.  All rulings and interpretations of the Davis-Bacon Act and 
related acts contained in 29 CFR 1, 3, and 5 are herein incorporated 
by reference in this contract. 
 

2.  Classification: 
 

a.  The SHA contracting officer shall require that any class of 
laborers or mechanics employed under the contract, which is not 
listed in the wage determination, shall be classified in conformance 
with the wage determination. 
 

b.  The contracting officer shall approve an additional classifi-
cation, wage rate and fringe benefits only when the following criteria 
have been met: 
 

(1)  the work to be performed by the additional classifi-
cation requested is not performed by a classification in the wage 
determination; 
 

(2) the additional classification is utilized in the area by the 
construction industry;  
 

(3)  the proposed wage rate, including any bona fide fringe 
benefits, bears a reasonable relationship to the wage rates contained 
in the wage determination; and 
 

(4)  with respect to helpers, when such a classification 
prevails in the area in which the work is performed. 
 

c.  If the contractor or subcontractors, as appropriate, the 
laborers and mechanics (if known) to be employed in the additional 
classification or their representatives, and the contracting officer 
agree on the classification and wage rate (including the amount 
designated for fringe benefits where appropriate), a report of the 
action taken shall be sent by the contracting officer to the DOL, 
Administrator of the Wage and Hour Division, Employment Standards 
Administration, Washington, D.C. 20210.  The Wage and Hour 
Administrator, or an authorized representative, will approve, modify, 
or disapprove every additional classification action within 30 days of 
receipt and so advise the contracting officer or will notify the 
contracting officer within the 30-day period that additional time is 
necessary. 
 

d.  In the event the contractor or subcontractors, as appro-
priate, the laborers or mechanics to be employed in the additional 
classification or their representatives, and the contracting officer do 
not agree on the proposed classification and wage rate (including the 
amount designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the views of all 
interested parties and the recommendation of the contracting officer, 
to the Wage and Hour Administrator for determination.  Said 
Administrator, or an authorized representative, will issue a determi-
nation within 30 days of receipt and so advise the contracting officer 
or will notify the contracting officer within the 30-day period that 
additional time is necessary 
 

e.  The wage rate (including fringe benefits where appropriate) 
determined pursuant to paragraph 2c or 2d of this Section IV shall be 
paid to all workers performing work in the additional classification 
from the first day on which work is performed in the classification. 
 

3.  Payment of Fringe Benefits: 
 

a.  Whenever the minimum wage rate prescribed in the contract 
for a  class of laborers or mechanics includes a fringe benefit which is 

not expressed as an hourly rate, the contractor or subcontractors, as 
appropriate, shall either pay the benefit as stated in the wage 
determination or shall pay another bona fide fringe benefit or an 
hourly case equivalent thereof. 
 

b.  If the contractor or subcontractor, as appropriate, does not 
make payments to a trustee or other third person, he/she may 
consider as a part of the wages of any laborer or mechanic the 
amount of any costs reasonably anticipated in providing bona fide 
fringe benefits under a plan or program, provided, that the Secretary 
of Labor has found, upon the written request of the contractor, that 
the applicable standards of the Davis-Bacon Act have been met.  The 
Secretary of Labor may require the contractor to set aside in a 
separate account assets for the meeting of obligations under the plan 
or program. 
 

4.  Apprentices and Trainees (Programs of the U.S. DOL) and 
Helpers: 
 

a.  Apprentices: 
 

(1)  Apprentices will be permitted to work at less than the 
predetermined rate for the work they performed when they are 
employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the DOL, Employment and 
Training Administration, Bureau of Apprenticeship and Training, or 
with a State apprenticeship agency recognized by the Bureau, or if a 
person is  employed in his/her first 90 days of probationary 
employment as an apprentice in such an apprenticeship program, 
who is not individually registered in the program, but who has been 
certified by the Bureau of Apprenticeship and Training or a State 
apprenticeship agency (where appropriate) to be eligible for proba-
tionary employment as an apprentice. 
 

(2)  The allowable ratio of apprentices to journeyman-level 
employees on the job site in any craft classification shall not be 
greater than the ratio permitted to the contractor as to the entire work 
force under the registered program.  Any employee listed on a payroll 
at an apprentice wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the applicable 
wage rate listed in the wage determination for the classification of 
work actually performed.  In addition, any apprentice performing work 
on the job site in excess of the ratio permitted under the registered 
program shall be paid not less than the applicable wage rate on the 
wage determination for the work actually performed.  Where a 
contractor or subcontractor is performing construction on a project in 
a locality other than that in which its program is registered, the ratios 
and wage rates (expressed in percentages of the journeyman-level 
hourly rate) specified in the contractor's or subcontractor's registered 
program shall be observed. 
 

(3)  Every apprentice must be paid at not less than the rate 
specified in the registered program for the apprentice's level of 
progress, expressed as a percentage of the journeyman-level hourly 
rate specified in the applicable wage determination.  Apprentices 
shall be paid fringe benefits in accordance with the provisions of the 
apprenticeship program.  If the apprenticeship program does not 
specify fringe benefits, apprentices must be paid the full amount of 
fringe benefits listed on the wage determination for the applicable 
classification.  If the Administrator for the Wage and Hour Division 
determines that a different practice prevails for the applicable 
apprentice classification, fringes shall be paid in accordance with that 
determination. 
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(4)  In the event the Bureau of Apprenticeship and Training, 
or a State apprenticeship agency recognized by the Bureau, 
withdraws approval of an apprenticeship program, the contractor or 
subcontractor will no longer be permitted to utilize apprentices at less 
than the applicable predetermined rate for the comparable work 
performed by regular employees until an accept-able program is 
approved. 
 

b.  Trainees: 
 

(1) Except as provided in 29 CFR 5.16, trainees will not be 
permitted to work at less than the predetermined rate for the work 
performed unless they are employed pursuant to and individually 
registered in a program which has received prior approval, evidenced 
by formal certification by the DOL, Employment and Training 
Administration. 
 

(2) The ratio of trainees to journeyman-level employees on 
the job site shall not be greater than permitted under the plan 
approved by the Employment and Training Administration.  Any 
employee listed on the payroll at a trainee rate who is not registered 
and participating in a training plan approved by the Employment and 
Training Administration shall be paid not less than the applicable 
wage rate on the wage determination for the classification of work 
actually performed.  In addition, any trainee performing work on the 
job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the wage 
determination for the work actually performed. 
 

(3)  Every trainee must be paid at not less than the rate 
specified in the approved program for his/her level of progress, 
expressed as a percentage of the journeyman-level hourly rate 
specified in the applicable wage determination.  Trainees shall be 
paid fringe benefits in accordance with the provisions of the trainee 
program.  If the trainee program does not mention fringe benefits, 
trainees shall be paid the full amount of fringe benefits listed on the 
wage determination unless the Administrator of the Wage and Hour 
Division determines that there is an apprenticeship program 
associated with the corresponding journeyman-level wage rate on the 
wage determination which provides for less than full fringe benefits 
for apprentices, in which case such trainees shall receive the same 
fringe benefits as apprentices. 
 

(4)  In the event the Employment and Training Adminis-
tration withdraws approval of a training program, the contractor or 
subcontractor will no longer be permitted to utilize trainees at less 
than the applicable predetermined rate for the work performed until 
an acceptable program is approved. 
 

c.  Helpers: 
 

Helpers will be permitted to work on a project if the helper 
classification is specified and defined on the applicable wage 
determination or is approved pursuant to the conformance procedure 
set forth in Section IV.2.  Any worker listed on a payroll at a helper 
wage rate, who is not a helper under a approved definition, shall be 
paid not less than the applicable wage rate on the wage determi-
nation for the classification of work actually performed. 
 

5.  Apprentices and Trainees (Programs of the U.S. DOT): 
 

    Apprentices and trainees working under apprenticeship and skill 
training programs which have been certified by the Secretary of 
Transportation as promoting EEO in connection with Federal-aid 
highway construction programs are not subject to the requirements of 
paragraph 4 of this Section IV.  The straight time hourly wage rates 
for apprentices and trainees under such programs will be established 
by the particular programs.  The ratio of apprentices and trainees to 
journeymen shall not be greater than permitted by the terms of the 
particular program. 
 

6.  Withholding: 
 

   The SHA shall upon its own action or upon written request of 
an authorized representative of the DOL withhold, or cause to be 
withheld, from the contractor or subcontractor under this contract or 
any other Federal contract with the same prime contractor, or any 
other Federally-assisted contract subject to Davis-Bacon prevailing 
wage requirements which is held by the same prime contractor, as 
much of the accrued payments or advances as may be considered 
necessary to pay laborers and mechanics, including apprentices, 
trainees, and helpers, employed by the contractor or any subcon-
tractor the full amount of wages required by the contract.  In the event 
of failure to pay any laborer or mechanic, including any apprentice, 
trainee, or helper, employed or working on the site of the work, all or 
part of the wages required by the contract, the SHA contracting officer 
may, after written notice to the contractor, take such action as may be 
necessary to cause the suspension of any further payment, advance, 
or guarantee of funds until such violations have ceased. 
 

7.  Overtime Requirements: 
 

   No contractor or subcontractor contracting for any part of the 
contract work which may require or involve the employment of 
laborers, mechanics, watchmen, or guards (including apprentices, 
trainees, and helpers described in paragraphs 4 and 5 above) shall 
require or permit any laborer, mechanic, watchman, or guard in any 
workweek in which he/she is employed on such work, to work in 
excess of 40 hours in such workweek unless such laborer, mechanic, 
watchman, or guard receives compensation at a rate not less than 
one-and-one-half times his/her basic rate of pay for all hours worked 
in excess of 40 hours in such workweek. 
 

8.  Violation: 
 

    Liability for Unpaid Wages; Liquidated Damages:  In the event of 
any violation of the clause set forth in paragraph 7 above, the 
contractor and any subcontractor responsible thereof shall be liable to 
the affected employee for his/her unpaid wages.  In addition, such 
contractor and subcontractor shall be liable to the United States (in 
the case of work done under contract for the District of Columbia or a 
territory, to such District or to such territory) for liquidated dam-ages.  
Such liquidated damages shall be computed with respect to each 
individual laborer, mechanic, watchman, or guard employed in 
violation of the clause set forth in paragraph 7, in the sum of $10 for 
each calendar day on which such employee was required or 
permitted to work in excess of the standard work week of 40 hours 
without payment of the overtime wages required by the clause set 
forth in paragraph 7. 
 

9.  Withholding for Unpaid Wages and Liquidated Damages: 
 

The SHA shall upon its own action or upon written request of any 
authorized representative of the DOL withhold, or cause to be 
withheld, from any monies payable on account of work performed by 
the contractor or subcontractor under any such contract or any other 
Federal contract with the same prime contractor, or any other 
Federally-assisted contract subject to the Contract Work Hours and 
Safety Standards Act, which is held by the same prime contractor, 
such sums as may be determined to be necessary to satisfy any 
liabilities of such contractor or subcontractor for unpaid wages and 
liquidated damages as provided in the clause set forth in paragraph 8 
above. 
 
V.  STATEMENTS AND PAYROLLS 
 

(Applicable to all Federal-aid construction contracts exceeding 
$2,000 and to all related subcontracts, except for projects located on 
roadways classified as local roads or rural collectors, which are 
exempt.) 
 

1.  Compliance with Copeland Regulations (29 CFR 3):  
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The contractor shall comply with the Copeland Regulations of the 
Secretary of Labor which are herein incorporated by reference. 
 

2.  Payrolls and Payroll Records: 
 

a. Payrolls and basic records relating thereto shall be 
maintained by the contractor and each subcontractor during the 
course of the work and preserved for a period of 3 years from the 
date of completion of the contract for all laborers, mechanics, 
apprentices, trainees, watchmen, helpers, and guards working at the 
site of the work. 
 

b. The payroll records shall contain the name, social security 
number, and address of each such employee; his or her correct 
classification; hourly rates of wages paid (including rates of contribu-
tions or costs anticipated for bona fide fringe benefits or cash 
equivalent thereof the types described in Section 1(b)(2)(B) of the 
Davis Bacon Act); daily and weekly number of hours worked; 
deductions made; and actual wages paid.  In addition, for Appala-
chian contracts, the payroll records shall contain a notation indicating 
whether the employee does, or does not, normally reside in the labor 
area as defined in Attachment A, paragraph 1.  Whenever the 
Secretary of Labor, pursuant to Section IV, paragraph 3b, has found 
that the wages of any laborer or mechanic include the amount of any 
costs reasonably anticipated in providing benefits under a plan or 
program described in Section 1(b)(2)(B) of the Davis Bacon Act, the 
contractor and each subcontractor shall maintain records which show 
that the commitment to provide such benefits is enforceable, that the 
plan or program is financially responsible, that the plan or program 
has been communicated in writing to the laborers or mechanics 
affected, and show the cost anticipated or the actual cost incurred in 
providing benefits.  Contractors or subcontractors employing 
apprentices or trainees under approved programs shall maintain 
written evidence of the registration of apprentices and trainees, and 
ratios and wage rates prescribed in the applicable programs. 
 

c.  Each contractor and subcontractor shall furnish, each week 
in which any contract work is performed, to the SHA resident 
engineer a payroll of wages  paid each of its employees (including 
apprentices, trainees, and helpers, described in Section IV, para-
graphs 4 and 5, and watchmen and guards engaged on work during 
the preceding weekly payroll period).  The payroll submitted shall set 
out accurately and completely all of the information required to be 
maintained under paragraph 2b of this Section V.  This information 
may be submitted in any form desired.  Optional Form WH-347 is 
available for this purpose and may be purchased from the 
Superintendent of Documents (Federal stock number 029-005-0014-
1), U.S. Government Printing Office, Washington, D.C. 20402.  The 
prime contractor is responsible for the submission of copies of 
payrolls by all subcontractors. 
 

d.  Each payroll submitted shall be accompanied by a "State-
ment of Compliance," signed by the contractor or subcontractor or 
his/her agent who pays or supervises the payment of the persons 
employed under the contract and shall certify the following: 
 

(1) that the payroll for the payroll period contains the 
information required to be maintained under paragraph 2b of this 
Section V and that such information is correct and complete; 
 

(2) that such laborer or mechanic (including each helper, 
apprentice, and trainee) employed on the contract during the payroll 
period has been paid the full weekly wages earned, without rebate, 
either directly or indirectly, and that no deductions have been made 
either directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in the Regulations, 29 CFR 3; 
 
 

(3) that each laborer or mechanic has been paid not less 
that the applicable wage rate and fringe benefits or cash equivalent 
for the classification of worked performed, as specified in the 
applicable wage determination incorporated into the contract. 
 

e.  The weekly submission of a properly executed certification 
set forth on the reverse side of Optional Form WH-347 shall satisfy 
the requirement for submission of the "Statement of Compliance" 
required by paragraph 2d of this Section V. 
 

f.  The falsification of any of the above certifications may 
subject the contractor to civil or criminal prosecution under 18 U.S.C. 
1001 and 31 U.S.C. 231. 
 

g.  The contractor or subcontractor shall make the records 
required under paragraph 2b of this Section V available for inspec-
tion, copying, or transcription by authorized representatives of the 
SHA, the FHWA, or the DOL, and shall permit such representatives 
to interview employees during working hours on the job.  If the 
contractor or subcontractor fails to submit the required records or to 
make them available, the SHA, the FHWA, the DOL, or all may, after 
written notice to the contractor, sponsor, applicant, or owner, take 
such actions as may be necessary to cause the suspension of any 
further payment, advance, or guarantee of funds.  Furthermore, 
failure to submit the required records upon request or to make such 
records available may be grounds for debarment action pursuant to 
29 CFR 5.12. 
 
VI.  RECORD OF MATERIALS, SUPPLIES, AND LABOR 
 

1. On all Federal-aid contracts on the National Highway System, 
except those which provide solely for the installation of protective 
devices at railroad grade crossings, those which are constructed on a 
force account or direct labor basis, highway beautification contracts, 
and contracts for which the total final construction cost for roadway 
and bridge is less than $1,000,000 (23 CFR 635) the contractor shall: 
 

a. Become familiar with the list of specific materials and 
supplies contained in Form FHWA-47, "Statement of Materials and 
Labor Used by Contractor of Highway Construction Involving Federal 
Funds," prior to the commencement of work under this contract. 
 

b. Maintain a record of the total cost of all materials and 
supplies purchased for and incorporated in the work, and also of the 
quantities of those specific materials and supplies listed on Form 
FHWA-47, and in the units shown on Form FHWA-47. 
 

c. Furnish, upon the completion of the contract, to the SHA 
resident engineer on Form FHWA-47 together with the data required 
in paragraph 1b relative to materials and supplies, a final labor 
summary of all contract work indicating the total hours worked and 
the total amount earned. 
 

2.  At the prime contractor's option, either a single report covering 
all contract work or separate reports for the contractor and for each 
subcontract shall be submitted. 
 
VII.  SUBLETTING OR ASSIGNING THE CONTRACT 
 

1.  The contractor shall perform with its own organization contract 
work amounting to not less than 30 percent (or a greater percentage 
if specified elsewhere in the contract) of the total original contract 
price, excluding any specialty items designated by the State. 
Specialty items may be performed by subcontract and the amount of 
any such specialty items performed may be deducted from the total 
original contract price before computing the amount of work required 
to be performed by the contractor's own organization (23 CFR 635). 
 
 

a. "Its own organization" shall be construed to include only 
workers employed and paid directly by the prime contractor and 
equipment owned or rented by the prime contractor, with or without 
operators.  Such term does not include employees or equipment of a 

subcontractor, assignee, or agent of the prime contractor. 
 

b. "Specialty Items" shall be construed to be limited to work 
that requires highly specialized knowledge, abilities, or equipment not 
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ordinarily available in the type of contracting organizations qualified 
and expected to bid on the contract as a whole and in general are to 
be limited to minor components of the overall contract. 
 

2.  The contract amount upon which the requirements set forth in 
paragraph 1 of Section VII is computed includes the cost of material 
and manufactured products which are to be purchased or produced 
by the contractor under the contract provisions. 
 

3.  The contractor shall furnish (a) a competent superintendent or 
supervisor who is employed by the firm, has full authority to direct 
performance of the work in accordance with the contract require-
ments, and is in charge of all construction operations (regardless of 
who performs the work) and (b) such other of its own organizational 
resources (supervision, management, and engineering services) as 
the SHA contracting officer determines is necessary to assure the 
performance of the contract. 
 

4. No portion of the contract shall be sublet, assigned or otherwise 
disposed of except with the written consent of the SHA contracting 
officer, or authorized representative, and such consent when given 
shall not be construed to relieve the contractor of any responsibility 
for the fulfillment of the contract.  Written consent will be given only 
after the SHA has assured that each subcontract is evidenced in 
writing and that it contains all pertinent provisions and requirements 
of the prime contract. 
 
VIII.  SAFETY: ACCIDENT PREVENTION 
 

1.  In the performance of this contract the contractor shall comply 
with all applicable Federal, State, and local laws governing safety, 
health, and sanitation (23 CFR 635).  The contractor shall provide all 
safeguards, safety devices and protective equipment and take any 
other needed actions as it determines, or as the SHA contracting 
officer may determine, to be reasonably necessary to protect the life 
and health of employees on the job and the safety of the public and to 
protect property in connection with the performance of the work 
covered by the contract. 
 

2.  It is a condition of this contract, and shall be made a condition 
of each subcontract, which the contractor enters into pursuant to this 
contract, that the contractor and any subcontractor shall not permit 
any employee, in performance of the contract, to work in surround-
ings or under conditions which are unsanitary, hazardous or 
dangerous to his/her health or safety, as determined under construc-
tion safety and health standards (29 CFR 1926) promulgated by the 
Secretary of Labor, in accordance with Section 107 of the Contract 
Work Hours and Safety Standards Act (40 U.S.C. 333). 
 

3.  Pursuant to 29 CFR 1926.3, it is a condition of this contract that 
the Secretary of Labor or authorized representative thereof, shall 
have right of entry to any site of contract performance to inspect or 
investigate the matter of compliance with the construction safety and 
health standards and to carry out the duties of the Secretary under 
Section 107 of the Contract Work Hours and Safety Standards Act 
(40 U.S.C. 333). 
 
IX.  FALSE STATEMENTS CONCERNING HIGHWAY PROJECTS 
 

In order to assure high quality and durable construction in 
conformity with approved plans and specifications and a high degree 
of reliability on statements and representations made by engineers, 
contractors, suppliers, and workers on Federal-aid highway projects, 
it is essential that all persons concerned with the project perform their 
functions as carefully, thoroughly, and honestly as possible. Willful 

falsification, distortion, or misrepresentation with respect to any facts 
related to the project is a violation of Federal law.  To prevent any 
misunderstanding regarding the seriousness of these and similar 
acts, the following notice shall be posted on each Federal-aid 
highway project (23 CFR 635) in one or more places where it is 
readily available to all persons concerned with the project: 
 

NOTICE TO ALL PERSONNEL ENGAGED ON FEDERAL-AID 
HIGHWAY PROJECTS 

 
18 U.S.C. 1020 reads as follows: 
 

"Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a person, 
association, firm, or corporation, knowingly makes any false 
statement, false representation, or false report as to the character, 
quality, quantity, or cost of the material used or to be used, or the 
quantity or quality of the work performed or to be performed, or the 
cost thereof in connection with the submission of plans, maps, 
specifications, contracts, or costs of construction on any highway or 
related project submitted for approval to the Secretary of Transporta-
tion; or 
 

Whoever knowingly makes any false statement, false represen-
tation, false report or false claim with respect to the character, quality, 
quantity, or cost of any work performed or to be performed, or 
materials furnished or to be furnished, in connection with the 
construction of any highway or related project approved by the 
Secretary of Transportation; or 
 

Whoever knowingly makes any false statement or false repre-
sentation as to material fact in any statement, certificate, or report 
submitted pursuant to provisions of the Federal-aid Roads Act 
approved July 1, 1916, (39 Stat. 355), as amended and supple-
mented; 
 

Shall be fined not more that $10,000 or imprisoned not more than 5 
years or both." 
  
X.  IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL 
    WATER POLLUTION CONTROL ACT 
 
(Applicable to all Federal-aid construction contracts and to all related 
subcontracts of $100,000 or more.) 
 
By submission of this bid or the execution of this contract, or 
subcontract, as appropriate, the bidder, Federal-aid construction 
contractor, or subcontractor, as appropriate, will be deemed to have 
stipulated as follows: 
 
1.  That any facility that is or will be utilized in the performance of this 
contract, unless such contract is exempt under the Clean Air Act, as 
amended (42 U.S.C. 1857 et seq., as amended by Pub.L. 91-604), 
and under the Federal Water Pollution Control Act, as amended (33 
U.S.C. 1251 et seq., as amended by Pub.L. 92-500), Executive Order 
11738, and regulations in implementation thereof (40 CFR 15) is not 
listed, on the date of contract award, on the U.S. Environ-mental 
Protection Agency (EPA) List of Violating Facilities pursuant to 40 
CFR 15.20. 
 
2.  That the firm agrees to comply and remain in compliance with all 
the requirements of Section 114 of the Clean Air Act and Section 308 
of the Federal Water Pollution Control Act and all regulations and 
guidelines listed thereunder. 
 

 
 
 
3.  That the firm shall promptly notify the SHA of the receipt of any 
communication from the Director, Office of Federal Activities, EPA, 
indicating that a facility that is or will be utilized for the contract is 
under consideration to be listed on the EPA List of Violating Facilities. 
 
4.  That the firm agrees to include or cause to be included the 

requirements of paragraph 1 through 4 of this Section X in every 
nonexempt subcontract, and further agrees to take such action as the 
government may direct as a means of enforcing such requirements. 
 
XI.  CERTIFICATION REGARDING DEBARMENT, SUSPENSION, 
       INELIGIBILITY AND VOLUNTARY EXCLUSION 
 

1.  Instructions for Certification - Primary Covered Transac-
tions: 
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(Applicable to all Federal-aid contracts - 49 CFR 29) 

 
a.  By signing and submitting this proposal, the prospective 

primary participant is providing the certification set out below. 
 

b.  The inability of a person to provide the certification set out 
below will not necessarily result in denial of participation in this 
covered transaction.  The prospective participant shall submit an 
explanation of why it cannot provide the certification set out below.  
The certification or explanation will be considered in connection with 
the department or agency's determination whether to enter into this 
transaction.  However, failure of the prospective primary participant to 
furnish a certification or an explanation shall disqualify such a person 
from participation in this transaction. 
 

c.  The certification in this clause is a material representation of 
fact upon which reliance was placed when the department or agency 
determined to enter into this transaction.  If it is later determined that 
the prospective primary participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the Federal 
Government, the department or agency may terminate this 
transaction for cause of default. 
 

d.  The prospective primary participant shall provide immediate 
written notice to the department or agency to whom this proposal is 
submitted if any time the prospective primary participant learns that 
its certification was erroneous when submitted or has become 
erroneous by reason of changed circumstances. 
 

e.  The terms "covered transaction," "debarred," "suspended," 
"ineligible," "lower tier covered transaction," "participant," "person," 
"primary covered transaction," "principal," "proposal," and "voluntarily 
excluded," as used in this clause, have the meanings set out in the 
Definitions and Coverage sections of rules implementing Executive 
Order 12549.  You may contact the department or agency to which 
this proposal is submitted for assistance in obtaining a copy of those 
regulations. 
 

f.  The prospective primary participant agrees by submitting this 
proposal that, should the proposed covered transaction be entered 
into, it shall not knowingly enter into any lower tier covered 
transaction with a person who is debarred, suspended, declared 
ineligible, or voluntarily excluded from participation in this covered 
transaction, unless authorized by the department or agency entering 
into this transaction. 
 

g.  The prospective primary participant further agrees by 
submitting this proposal that it will include the clause titled "Certifi-
cation Regarding Debarment, Suspension, Ineligibility and Voluntary 
Exclusion-Lower Tier Covered Transaction," provided by the 
department or agency entering into this covered transaction, without 
modification, in all lower tier covered transactions and in all solicita-
tions for lower tier covered transactions. 
 

h.  A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or voluntarily 
excluded from the covered transaction, unless it knows that the 
certification is erroneous.  A participant may decide the method and 
frequency by which it determines the eligibility of its principals.  Each 
participant may, but is not required to, check the nonprocurement 
portion of the "Lists of Parties Excluded From Federal Procurement or 
Nonprocurement Programs" (Nonprocurement List) which is compiled 
by the General Services Administration. 
 

i.  Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to render in 
good faith the certification required by this clause.  The knowledge 
and information of participant is not required to exceed that which is 
normally possessed by a prudent person in the ordinary course of 
business dealings. 
 

j.  Except for transactions authorized under paragraph f of 

these instructions, if a participant in a covered transaction knowingly 
enters into a lower tier covered transaction with a person who is 
suspended, debarred, ineligible, or voluntarily excluded from 
participation in this transaction, in addition to other remedies available 
to the Federal Government, the department or agency may terminate 
this transaction for cause or default. 
 
 

* * * * * 
 

Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion--Primary Covered Transactions 

 
1.  The prospective primary participant certifies to the best of its 

knowledge and belief, that it and its principals: 
 

a.  Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from covered 
transactions by any Federal department or agency; 
 

b.  Have not within a 3-year period preceding this proposal 
been convicted of or had a civil judgement rendered against them for 
commission of fraud or a criminal offense in connection with 
obtaining, attempting to obtain, or performing a public (Federal, State 
or local) transaction or contract under a public transaction; violation of 
Federal or State antitrust statutes or commission of embezzlement, 
theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; 
 

c.  Are not presently indicted for or otherwise criminally or civilly 
charged by a governmental entity (Federal, State or local) with 
commission of any of the offenses enumerated in paragraph 1b of 
this certification; and 
 

d.  Have not within a 3-year period preceding this applica-
tion/proposal had one or more public transactions (Federal, State or 
local) terminated for cause or default. 
 

2.  Where the prospective primary participant is unable to certify to 
any of the statements in this certification, such prospective participant 
shall attach an explanation to this proposal. 
 

* * * * * 
 

2. Instructions for Certification - Lower Tier Covered 
Transactions: 
 

(Applicable to all subcontracts, purchase orders and other lower 
tier transactions of $25,000 or more - 49 CFR 29) 
 

a.  By signing and submitting this proposal, the prospective 
lower tier is providing the certification set out below. 
 
 



 
 Page 9

b.  The certification in this clause is a material representation of 
fact upon which reliance was placed when this transaction was 
entered into.  If it is later determined that the prospective lower tier 
participant knowingly rendered an erroneous certification, in addition 
to other remedies available to the Federal Government, the depart-
ment, or agency with which this transaction originated may pursue 
available remedies, including suspension and/or debarment. 
 

c.  The prospective lower tier participant shall provide immedi-
ate written notice to the person to which this proposal is submitted if 
at any time the prospective lower tier participant learns that its 
certification was erroneous by reason of changed circumstances. 
 

d.  The terms "covered transaction," "debarred," "suspended," 
"ineligible," "primary covered transaction," "participant," "person," 
"principal," "proposal," and "voluntarily excluded," as used in this 
clause, have the meanings set out in the Definitions and Coverage 
sections of rules implementing Executive Order 12549.  You may 
contact the person to which this proposal is submitted for assistance 
in obtaining a copy of those regulations. 
 

e.  The prospective lower tier participant agrees by submitting 
this proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier covered 
transaction with a person who is debarred, suspended, declared 
ineligible, or voluntarily excluded from participation in this covered 
transaction, unless authorized by the department or agency with 
which this transaction originated. 
 

f.  The prospective lower tier participant further agrees by 
submitting this proposal that it will include this clause titled "Certifi-
cation Regarding Debarment, Suspension, Ineligibility and Voluntary 
Exclusion-Lower Tier Covered Transaction," without modification, in 
all lower tier covered transactions and in all solicitations for lower tier 
covered transactions. 
 

g.  A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or voluntarily 
excluded from the covered transaction, unless it knows that the 
certification is erroneous.  A participant may decide the method and 
frequency by which it determines the eligibility of its principals.  Each 
participant may, but is not required to, check the Nonprocurement 
List. 
 

h.  Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to render in 
good faith the certification required by this clause.  The knowledge 
and information of participant is not required to exceed that which is 
normally possessed by a prudent person in the ordinary course of 
business dealings. 
 

i.  Except for transactions authorized under paragraph e of 
these instructions, if a participant in a covered transaction knowingly 
enters into a lower tier covered transaction with a person who is 
suspended, debarred, ineligible, or voluntarily excluded from 
participation in this transaction, in addition to other remedies available 
to the Federal Government, the department or agency with which this 
transaction originated may pursue available remedies, including 
suspension and/or debarment. 
 

* * * * * 
 
 

Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion--Lower Tier Covered Transactions: 

 
1.  The prospective lower tier participant certifies, by submission of 

this proposal, that neither it nor its principals is presently debarred, 
suspended, proposed for debarment, declared ineligible, or volun-
tarily excluded from participation in this transaction by any Federal 
department or agency. 
 

2.  Where the prospective lower tier participant is unable to certify 
to any of the statements in this certification, such prospective 
participant shall attach an explanation to this proposal. 
 

* * * * * 
 
XII.  CERTIFICATION REGARDING USE OF CONTRACT FUNDS 
        FOR LOBBYING 
 

(Applicable to all Federal-aid construction contracts and to all 
related subcontracts which exceed $100,000 - 49 CFR 20) 
 

1.  The prospective participant certifies, by signing and submitting 
this bid or proposal, to the best of his or her knowledge and belief, 
that: 
 

a.  No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for influencing 
or attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of Congress, 
or an employee of a Member of Congress in connection with the 
awarding of any Federal contract, the making of any Federal grant, 
the making of any Federal loan, the entering into of any cooperative 
agreement, and the extension, continuation, renewal, amendment, or 
modification of any Federal contract, grant, loan, or cooperative 
agreement. 
 

b.  If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or attempting to 
influence an officer or employee of any Federal agency, a Member of 
Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with this Federal contract, grant, 
loan, or cooperative agreement, the undersigned shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in 
accordance with its instructions. 
 

2.  This certification is a material representation of fact upon which 
reliance was placed when this transaction was made or entered into.  
Submission of this certification is a prerequisite for making or entering 
into this transaction imposed by 31 U.S.C. 1352.  Any person who 
fails to file the required certification shall be subject to a civil penalty 
of not less than $10,000 and not more than $100,000 for each such 
failure. 
 

3.  The prospective participant also agrees by submitting his or her 
bid or proposal that he or she shall require that the language of this 
certification be included in all lower tier subcontracts, which exceed 
$100,000 and that all such recipients shall certify and disclose 
accordingly. 
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 ATTACHMENT A -  EMPLOYMENT PREFERENCE FOR 
APPALACHIAN CONTRACTS 

(Applicable to Appalachian contracts only.) 
 

1.  During the performance of this contract, the contractor 
undertaking to do work which is, or reasonably may be, done as on-
site work, shall give preference to qualified persons who regularly 
reside in the labor area as designated by the DOL wherein the 
contract work is situated, or the subregion, or the Appalachian 
counties of the State wherein the contract work is situated, except: 
 

   a.  To the extent that qualified persons regularly residing in 
the area are not available. 
 

   b.  For the reasonable needs of the contractor to employ 
supervisory or specially experienced personnel necessary to assure 
an efficient execution of the contract work. 
 

   c.  For the obligation of the contractor to offer employment to 
present or former employees as the result of a lawful collective 
bargaining contract, provided that the number of nonresident persons 
employed under this subparagraph 1c shall not exceed 20 percent of 
the total number of employees employed by the contractor on the 
contract work, except as provided in subparagraph 4 below. 
 

2.  The contractor shall place a job order with the State Employ-
ment Service indicating (a) the classifications of the laborers, 
mechanics and other employees required to perform the contract 
work, (b) the number of employees required in each classification, 
 

(c) the date on which he estimates such employees will be required, 
and (d) any other pertinent information required by the State 
Employment Service to complete the job order form.  The job order 
may be placed with the State Employment Service in writing or by 
telephone.  If during the course of the contract work, the information 
submitted by the contractor in the original job order is substantially 
modified, he shall promptly notify the State Employment Service. 
 

3.  The contractor shall give full consideration to all qualified job 
applicants referred to him by the State Employment Service.  The 
contractor is not required to grant employment to any job applicants 
who, in his opinion, are not qualified to perform the classification of 
work required. 
 

4.  If, within 1 week following the placing of a job order by the 
contractor with the State Employment Service, the State Employment 
Service is unable to refer any qualified job applicants to the 
contractor, or less than the number requested, the State Employment 
Service will forward a certificate to the contractor indicating the 
unavailability of applicants.  Such certificate shall be made a part of 
the contractor's permanent project records.  Upon receipt of this 
certificate, the contractor may employ persons who do not normally 
reside in the labor area to fill positions covered by the certificate, 
notwithstanding the provisions of subparagraph 1c above. 
 

5.  The contractor shall include the provisions of Sections 1 through 
4 of this Attachment A in every subcontract for work which is, or 
reasonably may be, done as on-site work. 
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STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY CONSTRUCTION 
CONTRACT SPECIFICATIONS (EXECUTIVE ORDER 11246) 

 
1. As used in these Specifications: 
 

a. Covered area means the geographical area in which the Project is located. 
 

b. Director means Director, Office of Federal Contract Compliance Programs, United 
States Department of Labor or any person to whom the Director delegates authority. 

 
c. Employer identification number means the Federal Social Security number used on the 

Employer’s Quarterly Federal Tax Return, US Treasury Department Form 941. 
 

d. Minority includes: 
 

(1) Black (a person having origins in any of the black African racial groups not of 
Hispanic origin); 

 
(2) Hispanic (a person of Mexican, Puerto Rican, Cuban, Central or South American 

or other Spanish culture or origin, regardless of race); 
 

(3) Asian and Pacific Islander (a person having originals in any of the original 
peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific 
Islands); and 

 
(4) American Indian or Alaskan Native (a person having origins in any of the original 

peoples of North America and maintaining identifiable tribal affiliations through 
membership and participating or community identification). 

 
2. Whenever the Contractor, or any subcontractor at any tier, subcontracts a portion of the 

work involving any construction trade, it shall physically include in each subcontract in 
excess of $10,000 the provisions of these specifications and the Notice which contains the 
applicable goals for minority and female participation and which is set forth in the 
solicitations from which this contract resulted. 

 
3. The Contractor shall implement the specific affirmative action standards provided in 

paragraphs 6a through p of these specifications.  The goals set forth in the solicitation from 
which this contract resulted are expressed as percentages of the total hours of employment 
and training of minority and female utilization the Contractor should reasonably be able to 
achieve in each construction trade in which it has employees in the covered area.  Covered 
Construction Contractors performing construction work in geographical areas where they do 
not have a Federal or federally assisted construction contract shall apply the minority and 
female goals established for the geographical area where the work is being performed.  The 
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Contractor is expected to make substantially uniform progress in meeting its goals in each 
craft during the period specified. 

 
4. Neither the provisions of any collective bargaining agreement nor the failure by a union 

with whom the Contractor has a collective bargaining agreement to refer either minorities or 
women shall excuse the Contractor’s obligations under these Specifications, Executive 
Order 111246, or the regulations promulgated pursuant thereto. 

 
5. In order for the nonworking training hours of apprentices and trainees to be counted in 

meeting the goals, such apprentices and trainees must be employed by the Contractor during 
the training period, and the Contractor must have made a commitment to employ the 
apprentices and trainees at the completion of their training, subject to the availability of 
employment opportunities.  Trainees must be trained pursuant to training programs 
approved by the US Department of Labor. 

 
6. The Contractor shall take specific affirmative actions to ensure equal employment 

opportunity.  The evaluation of the Contractor’s compliance with these specifications shall 
be based upon its effort to achieve maximum results from its actions.  The Contractor shall 
document these efforts fully, and shall implement affirmative action steps at least as 
extensive as the following: 

 
a. Ensure and maintain a working environment free of harassment, intimidation, and 

coercion at all sites in all facilities at which the Contractor’s employees are assigned to 
work.  The Contractor, where possible, will assign two or more women to each 
construction project.  The contractor shall specifically ensure that all foreman, 
superintendents, and other on-site supervisory personnel are aware of and carry out the 
Contractor’s obligation to maintain such a working environment with specific attention 
to minority or female individual working at such sites or in such facilities. 

 
b. Establish and maintain a current list of minority and female recruitment sources, provide 

written notification to minority and female recruitment sources and to community 
organizations when the Contractor or its unions have employment opportunities 
available, and maintain a record of the organizations’ responses. 

 
c. Maintain a current file of the names, addresses and telephone numbers of each minority 

and female off-the-street applicant and minority or female referral from a union, a 
recruitment source or community and of what action was taken with respect to each such 
individual.  If such individual was sent to the union hiring hall for referral and was not 
referred back to the Contractor by the union or, if referred back to the Contractor, this 
shall be documented in the file with the reason therefor, along with whatever additional 
actions the Contractor may have taken. 

 
d. Provide immediate written notification to the Director when the union or unions with 

which the Contractor has a collective bargaining agreement has not referred to the 
contractor a minority person or women sent by the Contractor, or when the Contractor 
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has other information that the union referral process has impeded the Contractor’s 
efforts to meet its obligations. 

 
e. Develop on-the-job training opportunities and/or participate in training programs for the 

area which expressly include minorities and women including upgrading programs and 
apprenticeship and trainee programs relevant to the Contractor’s employment needs, 
especially those programs funded or approved by the Department of Labor.  The 
Contractor shall provide notice of these programs to the source compiles under 6b 
above. 

 
f. Disseminate the Contractor’s EEO policy by providing notice of the policy to unions 

and training programs and requesting their cooperation in assisting the Contractor in 
meeting its EEO obligations by including it in any policy manual and collective 
bargaining agreement; by publicizing it in the company newspaper, annual report, etc; 
by specific review of the policy with all management personnel and with all minority 
and female employees at least once a year; and by posting the company EEO policy on 
bulletin boards accessible to all employees at each location where construction work is 
performed. 

 
g. Review, at least annually, the company’s EEO policy and affirmative action obligations 

under these specifications with all employees having any responsibility for hiring, 
assignment, layoff, termination or other employment decisions including specific review 
of these items with on site supervisory personnel such as Superintendents, General 
Foremen, etc., prior to the initiation of construction work at any job site.  A written 
record shall be made and maintained identifying the time and place of these meetings, 
persons attending, subject matter discussed, and disposition of the subject matter. 

 
h. Disseminate the Contractor’s EEO policy externally by including it in any advertising in 

the news median, specifically including minority and female news media, and providing 
written notification to and discussing the Contractor’s EEO policy with other 
Contractors and Subcontractors with whom the Contractor does or anticipates doing 
business. 

 
i. Direct its recruitment efforts, both oral and written, to minority, female and community 

organizations, to schools with minority and female students and to minority and female 
recruitment and training organizations serving the Contractor’s recruitment area and 
employment needs.  Not later than one month prior to the date for the acceptance of 
applications for apprenticeship or other training by any recruitment source, the 
Contractor shall send written notification to organizations such as the above, describing 
the openings, screening procedures, and tests to be used in the selection process. 

 
j. Encourage present minority and female employees to recruit other minority persons and 

females and, where reasonable, provide after school, summer and vacation employment 
to minority and female youth both on the site and in other areas of a Contractor’s work 
force. 
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k. Validate all tests and other selection requirements where there is an obligation to do so 

under 41 CFR Part 60-3. 
 

l. Conduct, at least annually, an inventory and evaluation at least of all minority and 
female personnel for promotional opportunities and encourage these employees to seek 
or to prepare for, through appropriate training, etc., such opportunities. 

 
m. Ensure that seniority practices, job classifications, work assignments and other personnel 

practices do not have a discriminatory effect by continually monitoring all personnel and 
employment related activities to ensure that the EEO policy and the Contractor’s 
obligations under these specifications are being carried out. 

 
n. Ensure that all facilities and company activities are nonsegregated except that separate 

or single-user toilet and necessary changing facilities shall be provided to assure privacy 
between the sexes. 

 
o. Document and maintain a record of all solicitations of offers for subcontracts from 

minority and female construction Contraction and suppliers, including circulation of 
solicitations to minority and female contractor associations and other business 
associations. 

 
p. Conduct a review, at least annually, of all supervisors’ adherence to and performance 

under the Contractor’s EEO policies and affirmative action obligations. 
 
7. Contractors are encouraged to participate in voluntary associations which assist in fulfilling 

one or more of their affirmative action obligations (6a through p).  The efforts of a 
Contractor association, joint contractor union, Contractor-Community, or other similar 
group of which the Contractor is a member and participant may be asserted as fulfilling any 
one or more of its obligations under 6A through p of these Specifications provided that the 
Contractor actively participates in the group, make every effort to assure that the group has a 
positive impact on the employment of minorities and females in the industry, ensures that 
the concrete benefits of the program are reflected in the Contractor’s minority and female 
work force participation, make a good faith effort to meet its individual goals and can 
provide access to documentation which demonstrates the effectiveness of actions taken on 
behalf of the Contractor.  The obligation to comply, however, is the Contractor’s and failure 
of such a group to fulfill an obligation shall not be a defense for the Contractor’s 
noncompliance. 

 
8. A single goal for minorities and a separate single goal for women have been established.  

The Contractor, however, is required to provide equal employment opportunity and to take 
affirmative action for all minority groups, both male and female, and all women both 
minority and nonminority.  Consequently, the Contractor may be in violation of the 
Executive Order if a particular group is employed in a substantially disparate manner (for 
example, even though the Contractor has achieved its goals for women generally, the 
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Contractor may be in violation of the Executive Order if a specific minority group of 
women is underutilized). 

 
9. The Contractor shall not use the goals or affirmative action standards to discriminate against 

any person because of race, color, religion, sex, or national origin. 
 
10. The Contractor shall not enter any Subcontract with any person or firm debarred from 

Government contracts pursuant to Executive Order 11246. 
 
11. The Contractor shall carry out such sanctions and penalties for violation of these 

specifications and of the Equal Opportunity Clause, including suspensions, termination and 
cancellation of existing subcontracts as may be imposed or ordered pursuant to Executive 
Order 11246, as amended, and its implementing regulations, by the Office of Federal 
Contract Compliance Programs.  Any Contractor who fails to carry out such sanctions and 
penalties shall be in violation of these specifications and Executive Order 11246 as 
amended. 

 
12. The Contractor, in fulfilling its obligations under these specifications, shall implement 

specific affirmative action steps, at least as extensive as those standards prescribed in 
paragraph 6 of these specifications, so as to achieve maximum results from its efforts to 
ensure equal employment opportunity.  If the Contractor fails to comply with the 
requirements of the Executive Order, the implementing regulations or these specifications, 
the Director shall proceed in accordance with 41 CFR 60-4.8. 

 
13. The Contractor shall designate a responsible official to monitor all employment related 

activity to ensure that the company EEO policy is being carried out, to submit reports 
relating to the provisions hereof as may be required by the Government and to keep records.  
Records shall at least include for each employee the name, address, telephone number, 
construction trade, union affiliation if any, employee identification number when assigned, 
social security number, race, sex, status (such as mechanic, apprentice, trainee, helper, or 
laborer), dates of changes in status, hours worked per week in the indicated trade, rate of 
pay, and locations at which the work was performed.  Records shall be maintained in an 
easily understandable and retrievable form; however, to the degree that existing records 
satisfy this requirement, contractors shall not be required to maintain separate records. 

 
14. Nothing herein provided shall be construed as a limitation upon the application of other laws 

which establish different standards of compliance or upon the application of requirements 
for the hiring of local or other area residents (such as those under the Public Works 
Employment Act of 1977 and the community Development Block Grant Program). 

 
15. Noncompliance by the Contractor with the requirements of the Affirmative Action Program 

for Equal Employment Opportunity may be cause for delaying or withholding monthly and 
final payments pending corrective and appropriate measures by the Contractor to the 
satisfaction of the Department. 
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NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO ENSURE EQUAL 
OPPORTUNITY (EXECUTIVE ORDER 11246) 

 
1. The goals for minority and female participation, in the covered area, expressed in percentage 

terms for the Contractor’s aggregate work force in each trade, on all construction work are 
as shown on Page 2. 

 
These goals are applicable to all the Contractor’s construction work (whether or not it is 
Federal or federally assisted) performed in the covered area.  If the Contractor performs 
construction work in a geographical area located outside of the covered area, it shall apply 
the goals established for such geographical area where the work is actually performed.  With 
regard to this second area, the Contractor also is subject to the goals for both its federally 
involved and nonfederally involved construction. 

 
The Contractor’s compliance with the Executive Order and the regulations in 41 CFR Part 
60-4 shall be based on its implementation of the Equal Opportunity Clause, specific 
affirmative action obligations required by the specifications set forth in 41 CFR 60-4. (3) a, 
and its efforts to meet the goals.  The hours of minority and female employment and training 
must be substantially uniform throughout the length of the contract, and in each trade, and 
the Contractor shall make a good faith effort to employ minorities and women evenly on 
each of its projects.  The transfer of minority or female employees or trainees from 
Contractor to Contractor or from project to project for sole purpose of meeting the 
Contractor’s goals shall be a violation of the contract, the Executive Order and the 
regulations in 41 CFR Part 60-4.  Compliance with the goals will be measured against the 
total work hours performed. 

 
2. The Contractor will provide the Department with written notification in triplicate within 10 

working days of award of any construction subcontract in excess of $10,000 at any tier for 
construction work under the contract resulting from this solicitation.  The notification will 
list the name, address and telephone number of the subcontractor; employer identification 
number of the subcontractor; estimated dollar amount of the subcontract; estimated starting 
and completion dates of the subcontract; and the geographical area in which the contract is 
to be performed. 

 
3. As used in this Notice and in the Contract resulting from this solicitation the covered area is 

the county or counties in which the Project is located. 
 
4. If a project is located in more than one county, the minority work hours goal, only, will be 

determined by the county which serves as the primary source of hiring or, if workers are 
obtained almost equally from one or more counties, the single minority goal will be the 
average of the affected county goals. 
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WORK HOUR GOALS IN EACH TRADE FOR MINORITY AND FEMALE 
PARTICIPATION 

 
   MINORITY PARTICIPATION      FEMALE PARTICIPATION  
COUNTY                 PERCENT                                  PERCENT 
 
Atlantic    18.2    6.9 
Bergen     15.0    6.9 
Burlington    17.3    6.9 
Camden    17.3    6.9    
Cape May    14.5    6.9 
Cumberland    16.0    6.9 
Essex     17.3    6.9 
Gloucester    17.3    6.9 
Hudson    12.8    6.9 
Hunterdon    17.0    6.9 
Mercer     16.4    6.9 
Middlesex    15.0    6.9 
Monmouth     9.5    6.9 
Morris     17.3    6.9 
Ocean     17.0    6.9 
Passaic     12.9    6.9 
Salem     12.3    6.9 
Somerset    17.3    6.9 
Sussex     17.0    6.9 
Union     17.3    6.9 
Warren      1.6    6.9 
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STATE OF NEW JERSEY EQUAL EMPLOYMENT OPPORTUNITY 
FOR CONTRACTS FUNDED BY FHWA 

 
 
The parties to this Agreement do hereby agree that the provisions of NJSA 10:2-1 through 10:2-4 
and NJSA 10:5-31 et seq (PL 1975, c 127, as amended and supplemented) dealing with 
discrimination in employment on public contracts, and the rules and regulations promulgated 
pursuant thereunto, are hereby made a part of this contract and are binding upon them. 
 
During the performance of this contract, the Contractor agrees as follows: 
 
a. The Contractor or subcontractor, where applicable, will not discriminate against any 

employee or applicant for employment because of age, race, creed, color, national origin, 
ancestry, marital status or sex.  The Contractor will take affirmative action to ensure that 
such applicants are recruited and employed, and that employees are treated during 
employment, without regard to their age, race, creed, color, national origin, ancestry, marital 
status or sex.  Such action shall include but not be limited to the following:  employment, 
upgrading, demotion, or transfer, recruitment or recruitment advertising; layoff or 
termination; rates of pay or other forms of compensation; and selection for training, including 
apprenticeship.  The Contractor agrees to post in conspicuous places, available to employees 
and applicants for employment, notices to be provided by the Division of Civil 
Rights/Affirmative Action setting forth provisions of this nondiscrimination clause; 

 
b. The Contractor or subcontractor, where applicable will, in all solicitations or advertisements 

for employees placed by or on behalf of the Contractor, state that all qualified applicants will 
receive consideration for employment without regard to age, race, creed, color, national 
origin, ancestry, marital status or sex; 

 
c. The Contractor of subcontractor, where applicable, will send to each labor union or 

representative of workers with which it has a collective bargaining agreement or other 
contract or understanding, a notice, to be provided by the Division of Civil 
Rights/Affirmative Action, advising the labor union or workers’ representative of the 
contractor’s commitments under this act and shall post copies of the notice in conspicuous 
places available to employees and applicants for employment. 

 
The notices referred to in paragraphs a and c may be obtained from the Supervising Engineer of 
Construction or his representative at the preconstruction conference. 
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EMERGING SMALL BUSINESS ENTERPRISE UTILIZATION ATTACHMENT 
 

FHWA FUNDED CONTRACTS 
 
 
I. UTILIZATION OF EMERGING SMALL BUSINESS ENTERPRISE (ESBE) AS 

CONTRACTORS, MATERIALS SUPPLIERS AND EQUIPMENT LESSORS. 
 

The New Jersey Department of Transportation (NJDOT) advises each contractor or 
subcontractor that failure to carry out the requirements set forth in this attachment shall 
constitute a breach of contract and, after the notification of the applicable federal agency, 
may result in termination of the agreement or contract by the Department or such remedy 
as the Department deems appropriate.  Requirements set forth in this section shall also be 
physically included in all subcontracts in accordance with USDOT requirements. 

 
II. POLICY. 
 

It is the policy of the NJDOT that Emerging Small Business Enterprises (ESBE), as 
defined in Section IV, Part B below, shall have an opportunity to participate in the 
performance of contracts financed in whole or in part with federal funds.  In furtherance of 
this policy the NJDOT has established an Emerging Small Business Enterprise Program.  
This program is designed to promote participation and shared economic opportunity by 
smaller firms who qualify as ESBE’s in NJDOT construction contracts and is undertaken 
pursuant to the authority contained in 23 CFR Part 26. 

 
III. CONTRACTOR’S ESBE OBLIGATION. 
 

The contractor agrees to ensure that ESBE’s, as defined in Section IV, Part B below, 
have an equal opportunity to participate in the performance of contracts and subcontracts 
financed in whole or in part with federal funds.  In performing work under this agreement 
with the NJDOT, the contractor shall take all necessary and reasonable steps in accordance 
with the provisions of this attachment to ensure that ESBE’s have the maximum 
opportunity to compete for and perform contracts.  The contractor shall not discriminate 
on the basis of race, color, national origin, or sex in the performance of any contract 
obligation including, but not limited to, its performance of its obligations under this ESBE 
attachment.  

 
IV. GOALS FOR THIS PROJECT. 
 

A. This project includes a goal of awarding   6     percent of the total contract value to 
subcontractors, equipment lessors and/or material suppliers, which qualify as ESBE’s. 

 
1. Failure to meet the minimum goal placed on this project, or to provide a good 

faith effort to meet the minimum goal, may be grounds for rejection of the bid as 
being non-responsive. 
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2. As a source of information only, an ESBE Directory is available from the 

Division of Civil Rights/Affirmative Action.  Use of this listing does not relieve 
the contractor of its responsibility to seek out ESBE’s not listed, prior to bid.  If a 
contractor proposes to use an ESBE contractor not listed in the ESBE Directory, 
the proposed ESBE firm must submit a completed certification application to the 
Division of Civil Rights/Affirmative Action, fifteen (15) days prior to bid date. 

 
B. DEFINITIONS. 

 
1. Emerging Small Business Enterprise is defined as:  a for-profit business concern 

classified as a small business pursuant to the appropriate Small Business 
Administration regulations, and which is owned and controlled by individuals 
who do not exceed the personal net worth criteria ($750,000) established in 49 
CFR Part 26. 

 
2. Owned and Controlled is defined as:  that at least 51% of the ownership interests 

as well as the management and daily business operations of the firm reside in 
individuals whose personal net worth does not exceed the requirements 
established in 49 CFR, Part 26. 

 
V. COUNTING ESBE PARTICIPATION. 
 

A. Each ESBE is subject to a certification procedure to ensure its ESBE eligibility status 
prior to the award of contract.  In order to facilitate this process it is advisable for the 
bidder to furnish names of proposed ESBE’s to the Department 15 days before bid 
opening.  Once a firm is determined to be a bona fide ESBE by the Division of Civil 
Rights/Affirmative Action, the total dollar value of the contract awarded to the ESBE 
is counted toward the applicable goal. 

 
B. The contractor may count toward its ESBE goal only expenditures to ESBE’s that 

perform a commercially useful function in the work of a contract.  An ESBE is 
considered to perform a commercially useful function when it is responsible for 
execution of a distinct element of the work of a contract and carrying out its 
responsibility by actually performing, managing and supervising the work involved.  
To determine whether an ESBE is performing a commercially useful function, the 
contractor shall evaluate the amount of work contracted, industry practice and other 
relevant factors. 

 
C. If a ESBE does not perform or exercise responsibility for at least 30 percent of the 

total cost of its contract with its own work force, or the ESBE subcontracts a greater 
portion of the work of a contract than would be expected on the basis of normal 
industry practice for the type of work involved, you must presume that it is not 
performing a commercially useful function. 

 

ESBE UTILIZATION ATTACHMENT                                                                                                    Page 2 of 7  



January 2007 

D. If the prime contractor is a certified ESBE, payments made to the contractor for work 
performed by the contractor will be applied toward the ESBE goal.  Payments made 
to the prime contractor for work performed by non-ESBE’s will not be applied 
toward the ESBE goal. 

 
E. The prime contractor may count 60 percent of its expenditures to ESBE suppliers that 

are not manufacturers, provided that the ESBE supplier performs a commercially 
useful function in the supply process.  The contractor may count 100% of its 
expenditure to ESBE suppliers who are also manufacturers.  Manufacturers receive 
100% credit toward the ESBE goal. 

 
VI. GOOD FAITH EFFORT. 
 

To demonstrate sufficient reasonable efforts to meet the ESBE contract goals, a 
bidder shall document the steps it has taken to obtain ESBE participation, including but 
not limited to the following: 

 
A. Attendance at a pre-bid meeting, if any, scheduled by the Department to inform 

ESBE’s of prime contracting and subcontracting opportunities under a given 
solicitation. 

 
B. Advertisement in general circulation media, trade association publications, and small 

business publications for at least 20 days before bids are due.  If 20 days are not 
available, publication for a shorter reasonable time is acceptable. 

 
C. Written notification to ESBE’s that their interest in the contract is solicited; 

 
D. Efforts made to select portions of the work proposed to be performed by ESBE’s in 

order to increase the likelihood of achieving the stated goal; 
 

E. Efforts made to negotiate with ESBE’s for specific bids including at a minimum: 
 

1. The names, addresses and telephone numbers of ESBE’s that were contacted; 
 

2. A description of the information provided to ESBE’s regarding the plans and 
specifications for the work to be performed; and  

 
3. A statement of why additional agreements with ESBE’s were not reached; 

 
F. Information regarding each ESBE the bidder contacted and rejected as unqualified 

and the reasons for the bidder’s conclusion; 
 

G. Efforts made to assist the ESBE in obtaining bonding or insurance required by the 
bidder or the department. 
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NOTE:  If the Division of Civil Rights/Affirmative Action determines that the apparent 
successful low bidder has failed to meet the requirements of this section, the bidder will be 
afforded the opportunity for an administrative reconsideration of that determination prior 
to the award or rejection of the contract.  As part of the administrative reconsideration 
process, the bidder will have the opportunity to provide written documentation or 
argument concerning the issue of whether it met the goal or made adequate good faith 
efforts to do so.  NJDOT will send the bidder a written decision on reconsideration, 
explaining the basis for finding that the bidder did or did not meet the goal or make 
adequate good faith efforts to do so.  The result of the reconsideration process is not 
administratively appealable to the USDOT. 

 
VII. SUBMISSION OF REQUIRED DOCUMENTS. 
 

A. The following shall be submitted either with the bid or to the Division of Civil Rights 
and Affirmative Action no later than seven (7) State business days after the date of 
receipt of bids. 

 
1. ESBE Form “A2” - Schedule of ESBE Participation.  List all ESBE’s 

participating in the contract; listing the scope of work, dollar value and percent of 
total contract to be performed. 

 
2. Supplement to ESBE Form “A2”- A list of all subcontractors who submitted bids 

or quotes on this project. 
 

3. ESBE Form B - Affidavit of Emerging Small Business Enterprise.  Each proposed 
ESBE not listed in the NJDOT ESBE directory must submit Form B attesting to 
its validity as an ESBE.  (All firms must be certified by the Department’s ESBE 
Coordinator prior to award of the contract). 

 
4. Request for Exemption - In the event that the bidder fails to meet the specified 

goal, they must submit within Seven State business days of the bid, a written 
request for exemption to the goal.  This request must include a written statement 
addressing Items A through G in Article VI of this attachment in addition to an 
accounting of the reason(s) why each items in the bid proposal was not 
subcontracted.  Submittal of such request does not imply departmental approval.  
An assessment of the material will be conducted by the Department’s Division of 
Civil Rights/Affirmative Action. 

 
5. The name of the person who is serving as its ESBE Liaison Officer 

 
B. The State Highway Engineer will be the sole judge of proper compliance and action 

taken in fulfilling the requirements as set forth herein. 
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VIII. ESBE LIAISON OFFICER. 
 

A. The contractor shall designate an ESBE Liaison Officer who shall be responsible for 
the administration if its ESBE program in accordance with the requirements of this 
attachment. 

 
IX. OBLIGATIONS AFTER AWARD OF THE CONTRACT. 
 

If at any time following the award of contract, the contractor intends to sublet any 
portion(s) of the work under said contract, or intends to purchase material or lease 
equipment not contemplated during preparation of bids, said contractor shall take the 
following actions: 

 
1. Notify the Resident Engineer, in writing, of the type and approximate value of the 

work the contractor intends to accomplish by such subcontract, purchase order or 
lease. 

 
2. Attempt to obtain a qualified ESBE to perform the work. 

 
3. Submit the Post-Award ESBE Certification Form to the Regional Supervising 

Engineer with his application to sublet or prior to purchasing material or leasing 
equipment.  Post Award ESBE forms may be obtained from the Resident Engineer. 

 
X. CONSENT BY DEPARTMENT TO SUBLETTING. 
 

The Department will not approve any subcontract proposed by the Contractor unless and 
until said contractor has complied with the terms of this attachment. 

 
XI. SELECTION AND RETENTION OF SUBCONTRACTORS. 
 

A. The contractor is further obligated to provide the Resident Engineer with a listing of 
firms, organizations or enterprises solicited and those utilized as subcontractors on the 
proposed project.  Such listing shall clearly delineate which firms are classified as an 
ESBE. 

 
B. The contractor shall identify all efforts it made to identify and retain an ESBE as a 

substitution subcontractor when the arrangements with the original ESBE proved 
unsuccessful shall  be submitted in writing to the Department’s  ESBE Coordinator 
for approval.  Work in the category concerned shall not begin until such approval is 
granted in writing. 

 
C. Notification of a subcontractor’s termination will be sent to the Department by the 

contractor through the Resident Engineer.  Said termination notice will state whether 
the subcontractor is an ESBE and the reason for termination. 
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XII. CONCILIATION. 
 

Allegations of breach of any obligation contained in these ESBE provisions will be 
investigated  by the Federal Office of Contract Compliance in conjunction with the 
Division of Civil Rights/Affirmative Action of the New Jersey Department of 
Transportation and the Federal Highway Administration. 

 
XIII. DOCUMENTATION. 
 

A. The Department or the federal funding agencies may at any time require such 
information as is deemed necessary in the judgement of the Department to ascertain 
the compliance of any bidder or contractor with the terms of these provisions. 

 
B. Record and Reports. 

 
The Contractor shall keep such records as are necessary to determine compliance with 
its Emerging Small Business Enterprise Utilization obligations.  The records kept by 
the contractor will be designed to indicate: 

 
1. The names of ESBE contractors, equipment lessors and material suppliers 

contacted for work on this project. 
 

2. Work, services and materials which are not performed or supplied by the prime 
contractor. 

 
3. The actual dollar value of work subcontracted and awarded to ESBE’s. 

 
4. Efforts taken in seeking out and utilizing ESBE’s.  This would include 

solicitations, quotes and bids regarding project work items, supplies, leases, or 
other contract items. 

 
5. Documentation of all correspondence, contacts, telephone calls, or other actions 

taken to obtain the services of ESBE’s on this project. 
 

6. Records of all ESBE’s who have submitted quotes/bids to the contractor on the 
project. 

 
C. Submit reports, as required by the Department, on those contracts and other business 

transactions executed with ESBE’s in such form and manner as may be prescribed by 
the Department. 

 
D. All such records must be maintained for a period of three (3) years following 

acceptance of final payment and will be available for inspection by the Department. 
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XIV. PAYMENT TO SUBCONTRACTORS. 
 

The Contractor agrees to pay its subcontractors in accordance with the Specifications  
 
XV. NON-COMPLIANCE. 
 

Failure by the bidder to comply with these provisions may result in rejection of the 
bid. The contractor may further be declared ineligible for future Department contracts. 
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EQUAL EMPLOYMENT OPPORTUNITY SPECIAL PROVISIONS 

 
 
1. General 
 

a. Equal employment opportunity requirements not to discriminate and to take 
affirmative action to assure equal employment opportunity as required by 
Executive Order 11246 and Executive Order 11375 are set forth in Required 
Contract Provisions (Form FHWA-1273) and these Special Provisions which 
are imposed pursuant to Section 140 of Title 23 USC, as established by Section 
22 of the Federal Aid Highway Act of 1968. The requirements set forth in these 
Special Provisions shall constitute the specific affirmative action requirements 
for project activities under this contract and supplement the Equal Employment 
Opportunity requirements set forth in the Required Contract Provisions. 

 
b. The Contractor will work with the State agencies and the Federal Government 

in carrying out Equal Employment Opportunity obligations and in their review 
of activities under the contract. 

 
c. The Contractor and all subcontractors holding subcontracts, not including 

material suppliers, of $10,000 or more, will comply with the following 
minimum specific requirement activities of Equal Employment Opportunity.  
The Contractor will include these requirements in every subcontract of $10,000 
or more with such modification of language as is necessary to make them 
binding on the subcontractor.  (The equal employment opportunity requirements 
of Executive Order 11246, as set forth in Volume 6, Chapter 4, Section 1, 
Subsection 1 of the Federal-Aid Highway Program Manual, are applicable to 
material suppliers as well as contractors and subcontractors). 

 
d. Noncompliance by the Contractor with the requirements of the Affirmative 

Action Program for Equal Employment Opportunity may be cause for delaying 
or withholding monthly and final payments pending corrective and appropriate 
measures by the Contractor to the satisfaction of the Department. 

 
2. Equal Employment Opportunity Policy 
 

The Contractor will accept as its operating policy the following statement which is 
designed to further the provisions of equal employment opportunity to all persons 
without regard to their race, color, religion, sex, or national origin, and to promote 
the full realization of equal employment opportunity through a positive continuing 
program: 
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It is the policy of this Company to assure that applicants are employed, and that 
employees are treated during employment, without regard to their race, religion, sex, 
color, or national origin.  Such action shall include employment, upgrading, 
demotion, or transfer; recruitment or recruitment advertising; layoff or termination; 
rates of pay or other forms of compensation; and selection for training, including 
apprenticeship, preapprenticeship, and on-the-job training. 

 
3. Equal Employment Opportunity Officer 
 

The Contractor will designate and make known to the Department contracting 
officers an equal opportunity officer (hereinafter referred to as the EEO Officer) who 
will have the capability, authority and responsibility to effectively implement and 
promote an active contractor program of equal employment opportunity. 

 
4. Dissemination of Policy 
 

a. All members of the Contractor’s staff who are authorized to hire, supervise, 
promote, and discharge employees, or who recommended such action, or who 
are substantially involved in such action, will be made fully cognizant of, and 
will implement, the Contractor’s equal employment opportunity policy and 
contractual responsibilities to provide equal employment opportunity in each 
grade and classification of employment.  To ensure compliance, the following 
minimum actions will be taken: 

 
(1) An initial project site meeting with key supervisory and office personnel 

will be conducted before or at the start of work, and then not less than once 
every 6 months, at which time the Contractor’s equal employment 
opportunity program will be reviewed and explained.  The meetings will be 
conducted by the EEO Officer or other knowledgeable company official. 

 
(2) All new supervisory and office personnel will be given a thorough 

indoctrination by the EEO Officer or other knowledgeable company 
official covering all major aspects of the Contractor’s equal employment 
opportunity obligations within 30 days following their reporting for duty 
with the Contractor. 

 
(3) All personnel engaged in direct recruitment for the project will be 

instructed by the EEO Officer or appropriate company official concerning 
the Contractor’s procedures for locating and hiring minority and female 
employees. 

 
b. In order to make the Contractor’s equal employment opportunity policy known 

to all employees, prospective employees and potential sources of employees, 
i.e., schools, employment agencies, labor unions (where appropriate), college 
placement officers, etc., the Contractor will take the following actions: 

 
(1) Notices and posters setting forth the Contractor’s equal employment 
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opportunity policy will be placed in areas readily accessible to employees, 
applicants for employment and potential employees. 

 
(2) The Contractor’s equal employment opportunity policy and the procedures 

to implement such policy will be brought to the attention of employees by 
means of meetings, employee handbooks, and/or other appropriate means. 

 
5. Recruitment 
 

a. When advertising for employees, the Contractor will include in all 
advertisements for employees the notation: “An Equal Opportunity Employer”. 
 All such advertisements will be published in newspapers or other publications 
having a large circulation among minority groups in the area from which the 
project work force would normally be derived. 

 
b. The Contractor will, unless precluded by a valid bargaining agreement, conduct 

systematic and direct recruitment through public and private employee referral 
sources likely to yield qualified minority and female applicants, including, but 
not limited to, State employment agencies, schools, colleges and minority-
oriented organizations.  To meet this requirement, the Contractor will, through 
his EEO Officer, identify sources of potential minority and female employees, 
and establish procedures with such sources whereby applicants may be referred 
to the Contractor for employment consideration. 

 
In the event the Contractor has a valid bargaining agreement providing for 
exclusive hiring hall referrals, he is expected to observe the provisions of that 
agreement to the extent that the system permits the Contractor’s compliance 
with the equal employment opportunity contract provisions.  (The US 
Department of Labor has held that where implementation of such agreements 
have the effect of discriminating against minorities or females, or obligates the 
Contractor to do the same, such implementation violates Executive Order 
11246, as amended). 

 
c. The Contractor will encourage his present employees to refer minority and 

female applicants for employment by posting appropriate notices or bulletins in 
areas accessible to all such employees.  In addition, information and procedures 
pertaining to the referral of applicants will be discussed with employees. 

 
6. Personnel Actions 
 

Wages, working conditions and employee benefits shall be established and 
administered, and personnel actions of every type, including hiring, upgrading, 
promotion, transfer, demotion, layoff, and termination, shall be taken without regard 
to race, color, religion, sex, or national origin.  The following procedures shall be 
followed: 

 
a. The Contractor will conduct a project site inspection at the start of work, and 

periodically thereafter, to ensure that working conditions and employee 
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facilities do not indicate discriminatory treatment of project site personnel. 
 

b. The Contractor will periodically evaluate the spread of wages paid within each 
classification to determine any evidence of discriminatory wage practices. 

 
c. The Contractor will periodically review selected personnel actions in depth to 

determine whether there is evidence of discrimination.  Where evidence is 
found, the Contractor will promptly take corrective action.  If the review 
indicates that the discrimination may extend beyond the actions reviewed, such 
corrective action shall include all affected persons. 

 
d. The Contractor will promptly investigate all complaints of alleged 

discrimination made to the Contractor in connection with its obligations under 
this contract, and will resolve or attempt to resolve such complaints, within a 
reasonable time.  If the investigation indicates that the discrimination may affect 
persons other than the complainant, corrective action shall include such other 
persons.  Upon completion of each investigation, the Contractor will inform 
complainants of available avenues of appeal. 

 
7. Training Special Provisions 
 

As part of the Contractor’s equal employment opportunity affirmative action 
program, training shall be provided as follows: 

 
The Contractor shall provide on-the-job training aimed at developing full journey 
people in the type of craft or job classification involved. 

 
The number of training positions will be        , where feasible consisting of at least    
          apprentices and       apprentice graduates of a Pre-Apprenticeship Training 
Cooperative Program, and/or trainees. 

 
Apprentices are defined as registered members of an approved apprenticeship 
program recognized by the United States Department of Labor (USDOL) Bureau of 
Apprenticeship and Training (BAT) or a New Jersey State apprenticeship agency 
recognized by USDOL BAT (e.g., New Jersey Department of Education).  
Graduates of the Pre-Apprenticeship Training Cooperative Program shall be 
classified as apprentices.  Trainees are defined as skilled, semi-skilled or lower level 
management individuals receiving training per one of the approved NJDOT 
“Revised Standard Training Guidelines” (available from the Division of Civil 
Rights). 



                                                                                                                                                      January 2007 
 

 

EEO SPECIAL PROVISIONS  Page 5 of 11 

 
Where feasible, at least 50% of the training positions will be assigned to Skilled 
Crafts which include but are not limited to Carpenters, Dockbuilders, Electricians, 
Ironworkers and Operating Engineers. 

 
a. Contractor Submission and NJDOT Approval of the Initial Training Program. 

 
At or after the preconstruction conference and prior to the start of work, the 
Contractor shall submit a training program to the Resident Engineer for his or 
her review and comments prior to Division of Civil Rights review and approval. 
The Contractor’s training program shall include: 

 
(1) the number of trainees or apprentices to be trained in all selected Training 

Positions, 
(2) the Standard Program Hours for all positions, 
(3) an estimate of the Minimum Available Hours actually feasible on the 

project toward completion of the Standard Program Hours per position, 
(4) a training schedule of Estimated Start Dates for the apprentices or trainees, 

developed and coordinated with the project’s work progress schedule, 
(5) Training Guidelines for all positions, and 
(6) which training will be provided by the Contractor and which by 

Subcontractors. 
 

The number of apprentices and trainees shall be distributed among the work 
classifications on the basis of the Contractor’s needs and the availability of 
journeypeople in the various crafts within a reasonable area of recruitment.  The 
Contractor shall submit timely, revised training programs as required 
throughout the project to ensure that feasible and Maximum Available Training 
is provided.  Maximum Available Training is defined as bringing each 
apprentice or trainee onto the project when work first becomes available in 
his/her craft and providing all available training until hours are no longer 
available. 

 
b. Assignment of Training to Subcontractors 

 
In the event that portions of the contract work are subcontracted, the Contractor 
shall determine how many, if any, of the apprentices or trainees are to be trained 
by subcontractors, provided, however, that the Contractor shall retain the 
primary responsibility for meeting the training requirements imposed by these 
Training Special Provisions. The  Contractor shall also ensure that these 
Training Special Provisions are made applicable to such subcontracts. 

 
c. Requirements for Recruitment, Selection and Approval of Apprentices and 

Trainees 
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(1) Apprentices or trainees should be in their first year of apprenticeship or 

training.  The Contractor shall interview and screen trainee candidates to 
determine if their actual work experience is equivalent to or exceeds that 
offered by the training program prior to submitting candidates, via the 
Resident Engineer, to the Division for review and approval or disapproval. 

 
(2) Training and upgrading of minorities (e.g., Blacks, Asians or Pacific 

Islanders, Native Americans or Alaskan Natives, Hispanics) and females 
toward journeyperson status is a primary objective of these Training 
Special Provisions.  Accordingly, the Contractor shall make every effort to 
enroll minorities and females, by conducting systematic and direct 
recruitment through public and private sources likely to yield minority and 
female apprentices or trainees, to the extent that such persons are available 
within a reasonable area of recruitment.  This training commitment is not 
intended, and shall not be used, to discriminate against any applicant for 
training, whether a member of a minority group or not. 

 
(3) No employee shall be employed as an apprentice or trainee in any position 

in which he or she has successfully completed a training course leading to 
journeyperson status or in which he or she has been employed as a 
journeyperson.  The Contractor shall satisfy this requirement by including 
appropriate questions in the employment application or by other suitable 
means and by submitting an accurate and complete “Apprentice/Trainee 
Approval Memorandum.” Regardless of the methods used, the Contractor’s 
records should document the findings in each case. 

 
(4) Skilled craft trainees may complete up to 3,000 total training hours on 

NJDOT projects, with an extension of an additional 1,000 hours permitted 
on a case-by-case basis.  Semi-skilled and lower-level management 
trainees attain journeyperson status upon completion of a training guideline 
and may complete up to three (3) different positions. 

 
d. Apprenticeship and Training Programs 

 
(1) The minimum length and type of training for each position  will be 

established in the training program selected by the Contractor and 
approved by NJDOT and the Federal Highway Administration.  NJDOT 
will approve a program if it is reasonably calculated to meet the equal 
employment opportunity obligations of the Contractor and to qualify the 
average apprentice or trainee for journeyperson status in the craft 
concerned by the end of the training period. 

 
(2) Apprenticeship programs registered with the US Department of Labor, 

Bureau of Apprenticeship and Training, or with a State apprenticeship 
agency recognized by USDOL BAT and training programs approved but 
not necessarily sponsored by the US Department of Labor, Employment 
and Training Administration, Bureau of Apprenticeship and Training shall 
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also be considered acceptable provided such programs are being 
administered in a manner consistent with the equal employment obligations 
of Federal-aid highway construction contracts.  Approval or acceptance of 
a training program shall be obtained from the NJDOT Division of Civil 
Rights prior to commencing work on the positions covered by the 
Contractor’s training program.  The Division will review guidelines 
developed by the Contractor for approval or disapproval in accordance 
with the Training Guideline Approval Process described in the “Revised 
Standard Training Guidelines”.  The Division will also review existing 
guidelines for revision based on the same process. 

 
(3) It is the intention of these provisions that training be provided in 

construction crafts rather than clerk-typist or secretarial-type positions.  
Training is permitted in lower level management positions (e.g., 
timekeepers), where the training is oriented toward project site 
applications.  Training in semi-skilled laborer positions is permitted 
provided that significant and meaningful training is available on the project 
site.  Some offsite, classroom training (e.g., safety, first aid instruction) 
may be permitted as long as such training is an integral part of an approved 
training program and does not comprise a significant part of the overall 
training. 

 
e. Reimbursement of the Contractor for Providing Training 

 
(1) The Contractor will be credited for each apprentice or trainee employed on 

the construction site who is currently enrolled or becomes enrolled in an 
approved program and will be reimbursed for such apprentices or trainees 
as provided hereinafter.  Payment  will be made under the pay item 
Trainees at the bid price in the Proposal per person-hour of training given 
an employee on this contract in accordance with an approved training 
program. If approved, payment will be made for training persons in excess 
of the number specified herein.  This reimbursement will be made even 
though the Contractor receives additional training program funds from 
other sources, provided such other sources do not specifically prohibit the 
Contractor from receiving other reimbursement.  Offsite, classroom 
training reimbursement may only be made to the Contractor when the 
company does one or more of the following and the apprentices or trainees 
are concurrently employed on a Federal-aid project:  contributes to the cost 
of the training and/or provides instruction to apprentices or trainees or pays 
their wages during the offsite, classroom training (e.g., safety, first aid 
instruction) period. 
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(2) The Contractor shall pay apprentices and trainees according to the project-

specific New Jersey Department of Labor Prevailing Wage Rate 
Determination for the project. 

 
f. Documentation Required to be Signed by Apprentices or Trainees and provided 

to NJDOT 
 

(1) At the start of training, the Contractor shall provide the Resident Engineer 
and each apprentice or trainee with an applicable “Training Guideline” 
and, at the conclusion of training, an accurate and complete “Training 
Certificate for Reporting Hours to NJDOT”, showing hours of training 
satisfactorily completed. 

 
(2) The Contractor shall maintain and submit an accurate and complete 

“NJDOT Contractor’s 1409 Quarterly Training Report” to the Resident 
Engineer within ten (10) days of the end of each training quarter (e.g., 
January 10, April 10, July 10, October 10); a copy shall also be given to 
each apprentice or trainee. 

 
(3) The Contractor shall maintain and submit accurate and complete 

“Biweekly Training Reports” to the Resident Engineer, and each 
apprentice or trainee, as periodic reports documenting performance under 
these Training Special Provisions. 

 
g. Training and Promotion 

 
(1) The Contractor shall assist in locating, qualifying, and increasing the skills 

of minority and female employees, and applicants for employment. 
 

(2) The Contractor shall advise employees and applicants for employment of 
available training programs and entrance requirements. 

 
(3) The Contractor shall periodically review the training and promotion 

potential of minority and female employees and encourage eligible 
employees to apply for such training and promotion. 

 
h. Determining Good Faith Compliance 

 
(1) Per the approved program or guideline, the Contractor shall provide 

Maximum Available Training to apprentices and trainees by beginning 
their training as soon as feasible with the start of craft work utilizing the 
skill involved on the project construction site and by retaining them as long 
as training opportunities exist in their crafts or until their training program 
positions are completed. 

 
(2) The Contractor shall recall apprentices or trainees released due to 

reductions in force when the work scope permits and they are available to 
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return.  When they are unavailable to resume training on the project site, 
the Contractor shall submit written proof of recall efforts and replacement 
candidates and/or positions in a timely manner.  The Contractor shall not 
terminate apprentices or trainees prior to completion of their training 
program positions without NJDOT consultation and authorization.  
Apprentices or trainees are not required to be on board for the entire length 
of the contract. 

 
(3) The Contractor shall have fulfilled the contractual responsibilities under 

these Training Special Provisions if the company has provided Acceptable 
Training to the number of apprentices or trainees specified in this contract 
and/or by providing the remaining hours required to complete training 
positions begun by apprentices or trainees on other projects.  The number 
trained shall be determined on the basis of the total number enrolled on the 
contract for a significant period. 

 
(4) The Contractor shall be responsible for demonstrating all steps that have 

been taken in pursuance of enrolling minorities and females in the training 
program positions, prior to a determination as to whether the Contractor is 
in compliance with these Training Special Provisions. 

 
(5) The Contractor shall submit to the Resident Engineer written training 

program summaries at the 50% time and/or cost stage of the contract and 
also prior to project completion, describing all good faith actions and 
particularly addressing Maximum Available Training for incomplete 
training positions, per the procedure found in the revised “Instructions for 
Implementing the Training Special Provisions”. 

 
i. Enforcement Measures and Contractor’s Rating 

 
(1) Payment will not be made if either the failure to provide the required 

training or the failure to hire the apprentice or trainee as a journeyperson is 
caused by the Contractor and evidences a lack of good faith on the part of 
the Contractor in meeting the requirements of these Training Special 
Provisions. 

 
(2) Per established procedures and scheduled Contract Compliance Reviews, 

the Contractor’s performance will be rated and reviewed periodically by 
the Department. 

 
(3) Noncompliance with these Training Special Provisions may be cause for 

delaying or withholding monthly and final payments, pending corrective 
and appropriate measures by the Contractor to the satisfaction of the 
Department, per Item 1d of these EEO Special Provisions. 

 
8. Unions 
 

If the Contractor relies in whole or in part upon unions as a source of employees, the 
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Contractor will make maximum effort to obtain the cooperation of such unions to 
increase opportunities for minorities and females within the unions, and to effect 
such union referrals to the construction project.  Actions by the Contractor, either 
directly or through a contractor’s association acting as agent, will include the 
procedures set forth below: 

 
a. The Contractor will use maximum effort to develop, in cooperation with the 

unions, joint training programs aimed at qualifying more minorities and females 
for union membership and increasing their skills in order to qualify for higher 
paying employment. 

 
b. The Contractor will use maximum effort to incorporate an equal employment 

opportunity clause into each union agreement to the end that such union will be 
contractually bound to refer applicants without regard to their race, color, 
religion, sex, or national origin. 

 
c. The Contractor will obtain information concerning the referral practices and 

policies of the labor unions except that to the extent such information is within 
the exclusive possession of the labor unions and they refuse to furnish this 
information to the Contractor, the Contractor shall so certify to the Department 
and shall set forth what efforts have been made to obtain this information. 

 
d. In the event the unions are unable to provide the Contractor with a reasonable 

flow of minority and female referrals within the time limit set forth in the 
collective bargaining agreement, the Contractor will through independent 
recruitment efforts, fill the employment vacancies without regard to race, color, 
religion, sex, or national origin, making full efforts to obtain qualified and/or 
qualifiable minorities and females.  (The US Department of Labor has held that 
it shall be no excuse that the union with which the Contractor has a collective 
bargaining agreement providing for exclusive referral failed to refer minority 
employees).  In the event the union referral practice prevents the Contractor 
from meeting the obligations pursuant to Executive Order 11246, as amended, 
and these special provisions, such Contractor shall immediately notify the 
Department. 

 
9. Subcontracting  
 

a. The Contractor will use maximum effort to solicit bids from and to utilize 
minority subcontractors or subcontractors with meaningful minority and female 
representation among their employees.  Contractors may use lists of minority-
owned construction firms as issued by the Department. 

 
b. The Contractor will use maximum effort to ensure subcontractor compliance 

with the equal employment opportunity obligations. 
 
10. Documents and Reports 
 

a. The Contractor will maintain such documents as are necessary to determine 
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compliance with the contract’s equal employment opportunity requirements.  
Documents will include the following: 

 
(1) the number of minorities, non-minorities, and females employed in each 

work classification on the Project. 
 

(2) the progress and efforts being made in cooperation with unions to increase 
employment opportunities for minorities and females (applicable only to 
Contractors who rely in whole or in part on unions as a source of their 
work force). 

 
(3) the progress and efforts being made in locating, hiring, training, qualifying, 

and upgrading minority and female employees, and 
 

(4) the progress and efforts being made in securing the services of minority 
and female subcontractors or subcontractors with meaningful minority and 
female representation among their employees. 

 
b. All such documents must be retained for a period of 3 years following 

completion of the contract work and shall be available at reasonable times and 
places for inspection by authorized representatives of the Department and the 
Federal Highway Administration. 

 
c. The Contractor and each subcontractor will complete and submit monthly, 

except July, to the Department Form T-AD-1276 Monthly Project Manning 
Report.  The FHWA-1391 July report is of special interest to the Department 
and FHWA; therefore it must be submitted to the Resident Engineer not later 
than 5 calendar days following the end of July.  Payments due the Contractor 
will be reduced by $100 per day for each day after August 5 that the 1391 Form 
has not been submitted. 
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SPECIAL CONTRACT PROVISIONS FOR INVESTIGATING, REPORTING 
AND RESOLVING EMPLOYMENT DISCRIMINATION AND SEXUAL 

HARASSMENT COMPLAINTS 
 
 
The contractor hereby agrees to the following requirements in order to implement fully the 
nondiscrimination provisions of the Supplemental Specifications. 
 
The Contractor agrees that in instances when it receives from any person working on the project site 
a verbal or written complaint of employment discrimination, prohibited under N.J.S.A. 10:5-1 et 
seq., 10:2-1 et seq., 42 U.S.C. 2000(d) et seq., 42 U.S.C. 2000 (e) et seq. and Executive Order 
11246, it shall take the following actions: 
 
1. Within one (1) working day commence an investigation of the complaint which shall include 

but not be limited to interviewing the complainant, the respondent, and all possible witnesses to 
the alleged act or acts of discrimination or sexual harassment. 

 
2. Prepare and keep for its use and file a detailed written investigative report which includes the 

following information: 
 

a) Investigatory activities and findings. 
 

b) Dates and parties involved and activities involved in resolving the complaint. 
 

c) Resolution and corrective action taken if discrimination or sexual harassment is found to 
have taken place. 

 
d) A signed copy of resolution of complaint by complainant and contractor. 

 
In addition to keeping in its files the above-noted detailed written investigative report, the 
contractor shall keep for possible future review by the Department all other records, including 
but not limited to, interview memos and statements. 

 
3. Upon the request of the Department, provides to the Department within ten (10) calendar days a 

copy of its detailed written investigative report and all other  records on the complaint 
investigation and resolution. 

 
4.  Take appropriate disciplinary action against any contractor employee, official or agent who has 

committed acts of discrimination or sexual harassment against any contractor employee or 
person working on the project.  If the person committing the discrimination is a subcontractor 
employee, then the contractor is required to attempt to effectuate corrective and/or disciplinary 
action by the subcontractor in order to establish compliance with project’s contract 
requirements. 

 
 
5.  Take appropriate disciplinary action against any contractor employee, official or agent who 
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retaliates, coerces or intimidates any complaint and/or person who provides information or 
assistance to any investigation of complaints of discrimination or sexual harassment.  If the 
person retaliating, coercing or intimidating a complainant or other person assisting an 
investigation is a subcontractor’s employee, then the contractor is required to attempt to 
effectuate corrective and/or disciplinary action by the subcontractor in order to establish 
compliance with the project’s contract requirements. 

6.  Ensure toe the maximum extent possible that the privacy interests of all person who give 
confidential information in aid of the contractor’s employment discrimination investigation are 
protected. 

 
In conjunction with the above requirements, the contractor shall develop and post a written sexual 
harassment policy for its work force. 
 
Failure by the contractor to comply with the above requirements may be cause for the New Jersey 
Department of Transportation to institute against the contractor any and all enoforcement 
proceedings and/or sanctions authorized by the contract or by state and/or federal law. 

SPECIAL PROVISIONS - NONDISCRIMINATION  Page 2 of 2 


	Class of Concrete
	Class of Concrete
	A
	3-Noticeof Requirement for AffirmativeActiontoEnsureEEO(EO 112460.pdf
	   MINORITY PARTICIPATION      FEMALE PARTICIPATION 
	Atlantic    18.2    6.9

	5-ESBE Utilization Attachments FHWA Funded Contracts.pdf
	II. POLICY.
	VII. SUBMISSION OF REQUIRED DOCUMENTS.
	3. ESBE Form B - Affidavit of Emerging Small Business Enterprise.  Each proposed ESBE not listed in the NJDOT ESBE directory must submit Form B attesting to its validity as an ESBE.  (All firms must be certified by the Department’s ESBE Coordinator prior to award of the contract).
	VIII. ESBE LIAISON OFFICER.




