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[Final E&O Level 2, DI Letter, 2nd notice with Complete DC-161, Claims Resolution Process Participation]

Date
Consultant PM 
Consultant Corporate Name 

Consultant Corporate Address

Jersey Town, NJ zip code  

RE:
Complete Claim Submission, Design Issue 

Claims Resolution Process Participation 

State Route, Project Name 


Project Location, Location County
Dear Mr. (Ms.) Design PM’s name:

The Department had previously put Consultant Corporate Name on notice, by a ‘Design Issue Inquiry’ letter dated (date), involving (a) design issue(s) relating to:

·   [PM & RE jointly provide a short description, in bullets, of the claimed design issue(s)here];
Consultant Corporate Name had responded to this (these) issue(s) by...[PM & RE jointly provide a short description of the action(s) taken by the Consultant, with dates, including e-mail, written responses, COP if submitted, field inspections, etc.] -Sentence optional, if appropriate; elaborate as needed  

The Contractor has now, under Specifications Subsection 107.02 [or 107.12- if ‘07 Spec.], submitted the attached and complete “claim”, which now has final costs associated with this (these) issue(s).
The Department responded (will respond) to the Contractor on (date) that the “claim” is complete and that the Department will begin its Step 1 review as part of the ‘Contractual Claims Resolution Process’.  

Because of the nature of the issue(s), the Department requests that Consultant Corporate Name participate in the defense of this “claim”, and be prepared to respond to the issue(s) that are alleged by the Contractor, in accordance with the Consultant Agreement.  

During the defense of the “claim”, Consultant Corporate Name is requested to track separately all costs associated with the review and defense of the “claim” and to not submit invoices to the STATE until the liability or responsibility of the “claim” is established.

(Consultant Corporate Name) is reminded of its responsibilities in accordance with Consultant Agreement (fill in number), with your firm for the subject project, dated (the date):

· Part IV, Section 2, “the CONSULTANT shall, at no cost to the STATE, give general advice...and to discuss the conformity between project construction and the construction contract documents.”  

· Standard Terms & Conditions of Agreement, Standard Article 12- Indemnification, you are required to, “defend, indemnify, protect, and save harmless the STATE from and against any and all suits, claims, losses, demands or damages of whatever kind or nature arising out of or claimed to arise out of any negligent act, error, or omission of the CONSULTANT, its agents, servants, employees and subcontractors in the performance of this Agreement.  Also, the CONSULTANT shall, at its own expense, appear, defend, and pay all charges for attorneys and all costs and other expenses arising from such suit or claim or incurred in connection therewith.”   

· Standard Terms & Conditions of Agreement, Standard Article 40- Unacceptable Work, “If the STATE determines that any document prepared by the CONSULTANT under this Agreement is unacceptable due to errors, omissions, or failures to comply with requirements of this Agreement, the CONSULTANT shall correct and revise the unacceptable document in accordance with directions received from the STATE at no cost to the STATE...The STATE shall give written notice to the CONSULTANT as soon as practicable after it becomes aware of a negligent error or omission by the CONSULTANT. CONSULTANT shall be liable to the STATE for all damages to the STATE caused by CONSULTANT’s negligent errors and omissions. The CONSULTANT shall reimburse the STATE for the full costs it has incurred as a result of such negligent errors and omissions, including interest and other expenses.”
This letter shall constitute written notice to your firm, in accordance with the Agreement, and forwards the completed “claim” as submitted by the Contractor.  

Please contact me, or (name, Project Manager), within five business days of the receipt of this notification to schedule a meeting to discuss your participation in the defense of this “claim”.

If you have any questions please feel free to call me.

Sincerely,

name
Executive Regional Manager 

Division of Project Management

Attachments [Completed DC-161]
bc 
name, Project Manager

     
name, Resident Engineer

     
name, Field Manager

Michael DiPento, Secretary, Department Claims Committee

name, Deputy Attorneys General

name, Engineering Team leader, FHWA
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