State of Pew Jergep

DEPARTMENT OF THE TREASURY

CHRIS CHRISTIE DIVISION OF PURCHASE AND PROPERTY FORD M. SCUDDER
Governor OFFICE OF THE DIRECTOR State Treasurer
33 WEST STATE STREET
P. O. Box 039
KiM GUADAGNO TRENTON, NEW JERSEY 08625-0039 JIGNASA DESAI-MCCLEARY
Lt. Governor hups:idwww.njstart. gov Director

Telephone (609) 292-4886 / Facsimile {609) 984-2575

Oclober 21, 2016

Via Email [meca@stevenslee.com] and USPS Regular Mail

Maeve E. Cannon, Esq.
Stevens & Lee

100 Lenox Drive, Suite 200
Lawrenceville, NJ 08648

Re: Request for a Stay of the Protest Period
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Dear Ms. Cannon:

This letter is in response to your correspondence of October 14, 2016, to the Division of Purchase
and Property (Division) requesting a stay of the protest period for the above referenced Request for
Proposal# 16-X-24049: Enhanced Motor Vehicle Inspection/Maintenance System on behalf of Parsons
Infrastructure and Environment Group, Inc. (Parsons). In that letter, Parsons states that it intends to file an
application with the Superior Court Appellate Division (Appellate Division) seeking (a) “mandamus relief
of the Division’s refusal to provide a mechanism in the protest process to allow Parsons and other bidders
the opportunity to review the un-redacted bid proposals of SGS Testcom, Inc. (SGS) and Opus Inspection,
Inc. (Opus) contrary to the due process requirements for bid protests, and an opportunity for meaningful
review of the subject bidding documents;” and, (b} “Parsons secks a stay of the October 24, 2016, bid
protest deadline pending disposition of its appeal of the [Superior Court Law Division’s (Law Division)]
October 12, 2016, Order which denied access to the un-redacted bid proposals of SGS and Opus.”

In consideration of this request for stay, I have reviewed the record of this procurement, including
Parsons’ stay request, the Request for Proposal (RFP), the proposals submitted, Orders entered by the
Courts in this matter, the relevant statutes, regulations, and case law. This review of the record has provided
me with the information necessary to determine the facts of this matter and to render an informed final
agency decision on the merits of the request for a stay of the protest period submitted by Parsons. 1 set forth
herein the Division’s final agency decision.

By way of background, the subject RFP was issued on December 21, 2015, by the Division’s
Procurement Bureau (Bureau) on behalf of the New Jersey Motor Vehicle Commission (MVC) and the
New Jersey Department of Environmental Protection (DEP). The purpose of the RFP was to solicit
proposals 10 engage a contractor 1o implement a next generation motor vehicle inspection and maintenance
system. RFP § 1.1 Purpose and Intens. 1t is the intent of the Division to award one contract to that
responsible bidder whose proposal, conforming to the RFP, is most advantageous to the State, price and
other factors considered. Ibid. On February 22, 2016, four proposals received by the submission deadline
were opened by the Division’s Proposal Review Unit.  All four proposals were forwarded 1o the Bureau,
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which shared the proposals with the Evaluation Committee (Committee) for review and evaluation
consisient with the criteria set forth in the RFP § 6.7 Evaluation Criteria. The focus of the Committee's
technical review was on the strengths and weaknesses of each proposal as it related to each bidder's ability
to meet the requirements specified in the RFP. Specifically, the Evaluation Committee determined that all
of the proposals were responsive to the mandatory requirements of the RFP, and thus the Committee gave
a technical review and score to each. Based upon that cvaluation, on May 13, 2016 the Burcau issued a
Notice of Intent to Award (NOI) a contract 1o SGS.

Subsequent (o the issuance of the NOI, the Burcau received a request from Parsons for copies of
the proposals submitted by other bidders. Although the document request was made pursuant 1o the
common law right to challenge the award of a contract, and not pursuant to the New Jersey Open Public
Records Act (OPRA), prior to release of the proposals, each redaction proposed was reviewed by the Bureau
and the Division of Law to ensure that redactions were consistent with and as permitted by the RFP and
Division regulations, both of which incorporate OPRA by reference. Thercaficr, Parsons was provided
with over 3000 pages of information comprised of copies of the proposals, correspondence, the Committee
report and BAFO responses. Along with the redacted proposals, Parsons was provided with an exemption
log identifying the pages redacted and the specific reason for the redaction.

With respect to the redactions made, on June 27, 2016 the Bureau advised Parsons as follows:

...please be advised that as of this morning, the State has provided all
documents it intends 1o release. Redactions reflected in the SGS Testcom,
Inc. Proposal and Appendices are asserted by the Stale to protect
personally identifiable information; “administrative or technical
information regarding computer hardware, software and networks which,
il disclosed, would jeopardize computer security;” “emergency or security
information or procedures for any buildings or facility which, if disclosed,
would jeopardize the security of the building or facility or persons
thercin;” and “securily measures and surveillance techniques which, if
disclosed, would create a risk to the safety of persons, property, electronic
data or software[.]” N.J.S.A. 47:1A-1.1. These redactions are asserted by
the State, not SGS.

Similarly, the redactions within the OPUS Inspection proposal and
Appendices are asserted by the State to protect “administrative or technical
information regarding computer hardware, soliware and networks which,
il disclosed, would jeopardize computer security;” “emergency or security
information or procedures for any buildings or facility which, if disclosed,
would jeopardize the security ol the building or facility or persons
therein;” and “security measures and surveillance techniques which, if
disclosed, would create a risk to the safety of persons, property, electronic
data or sofiware[.]” N.J.S.A. 47:1A-1.1. These redactions are asserted by
the State, not OPUS.

Finally, please be advised that in response to your request for “DPP-3161”
identificd in your cmail of June 21, 2015, the State provided the document
litled *16-X-24049 - SGS Correspondence Page.” That one-page
document which was not initially provided due to a technical error is titled
“Commitment to Cooperate in Defense of Company’s Confidentiality
Assertions Regarding Trade Secrets and Proprictary Commercial or
Financial Information” and dated May 25, 2016. The three pages of SGS’
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proposal and one page of OPUS’ proposal provided by email contained
revisions to the redactions initially provided with the proposals on or about
May 31, 2016.

Further, on June 29, 2016, the Bureau advised Parsons as follows':

Please accept the attached logs and bates-stamped documents as a
supplement to our email of Junc 27, 2016. In addition to the security-
based exemptions asserted yesterday and detailed in the attached logs,
picase note that the following bates-stamped pages within the OPUS
Inspection, Inc, proposal were in fact based on OPUS’ assertion that the
information was (rade seccret, proprictary commercial or financial
information, and that the release would give an advantage to competitors:
DPP 787-88, DPP 850, DPP 868, and DPP 1051-57.

Parsons however challenged the redactions made to the proposals submitted by its competitors, SGS and
Opus.

At this point, rather than allowing due process to proceed by filing a protest as permitted by the
Division's governing regulations, Parsons choose to file a summary action in the Law Division, on July 1,
2016, challenging the Division’s document production under OPRA and the common law right of access,
despite the fact that no formal OPRA request had ever been submitied.

In conjunction with its Law Division action, on June 30, 2016 Parsons filed a request for a stay of
the protest period, which was set to expire on July 6, 2016, with the Division. In that original July 2016
stay request Parsons sought to stay the protest period and the contract award in order to provide it the
opportunity to file an action in the Law Division to “determine the propriety of the redactions asserted by
the State.” See, Parsons’ June 30, 2016, Request for a Stay.

On July 5, 2016, the Division extended the protest period to July 8, 2016. Also on July 5, the
Division’s Deputy Director, Gregg Olivera, issued a final agency decision denying Parsons’ request for a
stay pending review by the Law Division of the document issue.

Parsons did not file a protest by July 8, 2016. Instead, on July 7, 2016, Parsons filed an Application
for Permission to File an Emergent Motion with the Appellate Division seeking a stay of then protest period.
On the same date, the Appellate Division entered an order to stay the protest period until the Appellate
Division had an opportunily to review Parsons’ application for emergent relief and it set a briefing schedule
for the motion.

On July 18, 2016, Parsons filed its Order to Show Cause Seeking Injunctive Relief under OPRA
and the Common Law Right of Access, in the Law Division, naming the Division, SGS, OPUS and Applus
Technologies, Inc. (Applus) as defendants. A scheduling conference was conducted on the matier on July
22, 2016, wherein the procedural issuc was raised that no formal OPRA request had ever been submitted
to the Division, nor had any request been submitted to the proper custodian of records for the Division.
Pursuant to the Court’s July 22, 2016 scheduling order, on that date Parsons submitied an OPRA request to
the Division seeking substantially the same documents which were previously provided to it. The Division
processed the OPRA request in the normal course and on September 8, 2016, Parsons was provided with

'The June 29, 2016, letter along with a disk containing the referenced logs and documents were made
available to Parsons; however, as of the close of business on July 1, 2016, Parsons had not picked up the
letter and disk despite indications that it would do so.
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substantially the same documents which it had previously been provided with by the Division, including a
detailed exemption log.

On July 26, 2016, the Appellate Division issued an Order granting Parsons' Emergent Application
for a stay of protest period until the earlier of (1) the Law Division’s Review and Denial of Parsons' motion
for release of documents, or (2) following the Law Division's grant of the release of documents, ten (10)
days afier actual release of documents sought.

On August 18, 2016, oral argument was held before the Law Division on Parsons’ Order to Show
Cause seeking the disclosure of documents from the Division. The Court requested that the Division
provide a supplemental certification regarding the security related redactions and also that the Division
provide the Court all requested documents in an unredacted form for an in camera review. The Court was
provided with all of the documents requested and was also provided with a supplemental brief by Parsons
responding to the Division’s supplemental certification. On October 3, 2016 the Law Division placed its
decision on the record denying the disclosure, under OPRA and the common law, of the bid proposal
documents relating to the security measures and technical matters; the Law Division did direct that the
namcs of the SGS employees who were identified to work on SGS” State contract be released by October
21, 2016. The names of the SGS employees were released to Parsons on October 7, 2016. On October 12,
2016, the Law Division entered an Order memorializing its decision and specifically stating, in pertinent
part:

IT IS on this 12th day of October, 2016, HEREBY ORDERED that:

I. Plaintif"s OPRA request for disclosure of unredacted bid proposal
documents of SGS, Opus, and Applus relating to security measures is
DENIED.

2. Plaintif’s common law request for disclosure of unredacted bid
proposal documents of SGS, Opus, and Applus relating to security
measures is DENIED.

3. PlaintifTs OPRA request for disclosure of Defendant OPUS's un-
redacted bid proposal documents relating to technical matters is
DENIED.

4. Plaintiff's common law request for disclosure of Defendant OPUS's
un-redacted bid proposal documents relating 1o technical matters is
DENIED.

5. The court will make available its reasons for denying disclosure of the
Opus technical information on CD to counsel for Parsons and the
Division. Any other attorney may request a copy from Robert Mull at
609-571-4365.

6. Plaintiffs request for disclosure of the names of the SGS employees
who have been identified to work under the state contract if the
contract is finalized with SGS is GRANTED. Defendant New Jersey
Division of Purchase and Property shall provide those names to
PlaintifT by October 21, 2016.

7. Judgment is entered in favor of Defendants, except lor release of the
names of SGS employees.

8. The complaint is dismissed with prejudice.

As the name of the SGS employecs were released on October 7, 2016, and in accordance with the Appellate
Division’s July 26, 2016 Order, the protest period expires on October 24, 2016.
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Following the Law Division’s Order denying Parsons’ need for the security measures and technical
matters ol its competitors, Parsons again choose to request a stay of the protest period rather than allowing
due process to proceed by filing a protest outlining its problems with the intended contract awardee and its
proposal.

In support of its October 14, 2016 request for a stay, Parsons asserts, as it did before, that it “is
simply interested in reviewing the un-redacted bid proposals of SGS and OPUS to determine whether they
are conforming to the RFP and to thus properly consider, articulate and file a protest of the Division’s
proposed award.” See, Parsons October 14, 2016 Request for a Stay. [ address Parsons’ request for stay
below.

A stay is an extraordinary remedy and a party who seeks a stay must satisfy a particularly heavy
burden [to] demonstrate by clear and convincing evidence that the party is entitled to the relief sought.
Zoning Bd. v. Service Elec, Cable Television, 198 N.J. Super. 370, 279 (App. Div. 1985); Gauman v. Velez,
421 N.J. Super. 239, 247-48 (App. Div. 2011) (internai citations omitled); see also, McKenzie v. Corzine,
396 N.J. Super. 405, 414 (App. Div. 2007) (stating that plaintiff must prove each of the Crowe factors and
establish each by clear and convincing evidence). In exercising discretion 1o grant a request for stay, an
agency must be guided by certain fundamental principles:

§)) A preliminary injunction should not issue except when necessary
to prevent irreparable harm. ..

(2) Temporary relief should be withheld when the legal right
underlying plaintiff’s claim is unsettled...

3) Preliminary injunction should not issue where all material facts
are controveried. Thus, to prevail on an application for temporary
relief, a plaintifT must make a preliminary showing of a reasonable
probability of ultimate success on the merits...

“ The final test in considering the granting of a preliminary
injunction is the relative hardship to the parties in granting or
denying the relief...

[Crowe v. De Gioia, 90 N.J. 126, 132-34 (1982).]

In its request for stay, Parsons did not address the individual Crowe factors. However, for the sake of
completeness, | will address each of the factors here.

1. Parsons will not suffer an irreparable harm if the stay of the protest period is deniced.

Parsons will not suffer irreparable harm if the stay of the protest period is denied. 1 Parsons files
a prolest, as it is permitled to do, Parsons will continue to reap the economic benefits of having its current
contract with the Statc extended until the protest is resolved.  Even if Parsons would suffer irreparablc
harm, a finding of irreparable harm alone is not sufficient 10 permit the court to grant injunctive relief as
the movant has the burden to establish all of the Crowe factors. Further, even “in some cases, such as when
the public interest is greatly affccted, a court may withhold relief despitc a substamial showing of
irreparable injury to the applicant.” Waste Management of New Jersey. Inc. v. Union County Utilities
Authority, 399 N.J. Super. 508, 520 (App. Div. 2008).
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2. Parsons has the legal right to request a stay of the protest period.

The Division acknowledges that Parsons has standing to request a stay of the protest period. See,
M.A. Stephen Coustruc. Co., Inc. v. Borough of Rumson, 125 N.J. Super. 67, 74 (App. Div. 1973).

In this case, Parsons could, but has not yet filed a protest within the time frame established by the
Appellate Division based on any alleged errors it discovered in the documents that were provided to it on
June 27, 2016, September 8, 2016 and October 7, 2016 (list of names). lmportantly, these documents
include the Committee report and recommendations to the Director which explain the essential reasons for
the selection of the winning bidder. In its application for a stay, Parsons provides no explanation for how
the redacted material impacts its ability to file a protest.

3. Parsons has not demonstrated a reasonable probability of ultimate success on the merits.

Parsons has not established a reasonable probability of success on the merits. As noted above,
Parsons was unsuccessful before the Law Division in secking unredacted copies of the bid proposals under
OPRA and the common law right of access. Supported by a detailed and thorough analysis on the record,
the Law Division issued an Order denying all requests for relief sought by Parsons in its Order to Show
Cause, with the exception of a limited number of SGS employee names, which the Division immediately
provided. Parsons has a very limited likelihood of success on the merits of any appeal of the Law Division’s
decision, considering the slandard of review on appeal. While the Appellate Division will review a trial
Jjudge's legal conclusions concerning access to public records under OPRA de novo, it will not disturb
factual findings as long as they are supported by adequate, substantial, and credible evidence. See
Meshinsky v. Nichols Yacht Sales, Inc., 110 N.J. 464, 475 (1988). Moreover, “[i] a court conducts an in
camera review of documents and engages in a balancing of interests in connection with a common-law-
based request to inspect public records, [the Appellate Division] will apply a more deferential standard of
review.” Paff v. Ocean County Prosecutor's Office, 446 N.J. Super. 163, 175-176 (App. Div. 2016), citing
Shuttieworth v. City of Camden, 258 N.J. Super. 573, 588, 610 A.2d 903 (App. Div.), certif. denied, 133
N.J. 429,627 A.2d 1135 (1992).

The basis underlying the Division’s redactions and position in the Law Division are sound. During
the protest period, Parsons requested and was provided with copies of documents it requested. All
documents requested by Parsons were provided subject to the application of relevant provisions in the RFP
and Division regulations, which incorporates OPRA by reference. As directed by the Division’s governing
regulations, N.J.A.C. 17:12-1.2, RFP § 1.4.4 Contents of Proposal and OPRA law, proprietary, confidential
or other information which falls under the exceptions of OPRA was redacted from the bidders’ proposals.
Each of the bidders, including Parsons, was provided the opportunity to designate exempt information prior
to proposals being released. Prior to the proposals being released to Parsons, the Division prepared an
exemption log identifying the pages redacied and the specific reason for the redaction for both the SGS and
Opus proposal as follows:

e Citizens’ reasonable expectation of privacy.

* Administrative or technical information regarding computer
hardware, soltware and networks which, if disclosed, would
Jjeopardize compuler security;

e Emergency or security information or procedures for any buildings
or facility which, if disclosed, would jeopardize sccurity of the
building or facility or persons therein;
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¢ Security measures and surveillance techniques which, if disclosed,
would create a risk to the safety of persons, property, clectronic data
or software;
Trade secrets and proprictary commercial or financial information
Information which, if disclosed, would give an advantage to
competitors or bidders;

e When the contract is awarded, the names of the members of any
evaluation committee members shall be made public.

With respect 1o the proposal submitted by SGS?, 218 pages contained redactions. Approximately
70% of the redacted pages fell under the SGS’s reasonable expectation of privacy. Specifically redacted
under this category were Federal Employee Identification Numbers, tax registration numbers, telephone
numbers, vehicle identification numbers, license numbers, identification numbers and insurance policy
numbers.! The remainder of the redactions made to the proposal fell under one or more of the exceptions
to disclosure noted above. For each of the redactions made, Parsons was provided with a log indicating the
title of the proposal sections along with all other surrounding text and the reason for the redaction.

For the proposal submitted by Opus*, 66 pages conlained redactions. Approximately 44% of the
redactions made fell under the Opus’ reasonable expectation of privacy for the reasons noted above. Like
SGS’ proposal, the remainder of the redactions fell under one or more of the exceptions to disclosure noted
above. Again, for cach of the redactions made, Parsons was provided a log indicating the title of the
proposal sections appears along with ali other surrounding text and the reason for the redaction.

With regard to Parsons challenge to the redactions under OPRA identified on the exemption log,
the Law Division has already concluded that release of the unredacted proposals, including security
measures and technical matters, as requested by Parsons, is not appropriate under OPRA or the common
law. The Court found that certification provided by the Division, as well as the supplemental certification
submitted by the State Office of Information Technology, clearly outlined the need for confidentiality of
the security related information. The Court noted that while Parsons showed a particularized interest in the
information, the State’s need for confidentiality outweighed Parsons’ interest in obtaining the information
sought.

With respect to Parsons’ ability to file a protest by the protest deadline, the Bureau has fully
responded to Parsons’ document request providing it with all of the documents requested. Parsons has been
provided with over 3000 pages of information comprised of copies of the proposals, correspondence and
BAFO responses. Of the information provided, approximately 400 pages contain a redaction. In over half
of those redacled pages, approximately 230, the redacted information is limited to a name or number, all
other information on the page is provided. Parsons has received the bidders’ responses to the scope of
work, with the exceptions noted above, and as such, Parsons has before it more than ample information
with which it could file a protest to the intended award.

Parsons’ ability to review the proposals and determine whether or not its competitors’ proposals
are responsive to the specifications is not hindered. Even with the redacted proposals, Parsons is able to
determine whether or not the bidders responded to the mandatory sections of the RFP. The details of the

* SGS’ proposal was 623 pages.

* As noted above, to the extent that the Division redacted the names of SGS employees at the request off
SGS, the Division has provided those names in an unredacted form to Parsons.

* Opus’ proposal was 523 pages.
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respective bidder’s proposal do not determine responsiveness, but rather is a scoring issue solely within the
purview of the Division and the State subject matiers experts. As such, Parsons’ ability to file a protest is
not hampered by not having access to an unredacted version of the proposals.

As noted above, in this recent request for a stay, Parsons’ states that it “is simply interested in
reviewing the un-redacted bid proposals of SGS and OPUS to determine whether they are conforming to
the RFP and to thus properly consider, articulate and file a protest of the Division’s proposed award.” See,
Parsons October 14, 2016 Request for a Stay. Despite the Law Division’s Order denying Parsons requested
access (0 the securily measures and technical matters in its competitors’ proposals, Parsons has not specified
which, if any of the redactions are inconsistent with the law, it has not made any showing of the likelihood
of success on the merits in its appeal of the Law Division’s decision, nor has Parsons provided any
explanation for how the redacted material impacts its ability to file a protest. (See, Academy_Express v.
Rutgers, 2015 N.J. Super. Unpub. LEXIS 2356 *27 where the Appellative Division held Academy’s
assertion that it “could not ascertain the propriety of the assertion of the privilege to the redaction of First
Transit’s proprietary information - is belied by the record...because the pages immediately preceding the
redactions were provided, [therefore] it was evident that the redacted materials were First Transit's financial
statements for 2008, 2009 and 2010.™)

In redacting the proposals, the Division provided the information immediately preceding and
following the redactions which allows Parsons the ability to determine the propriety of the redaction, from
the context, as cach redaction made lefi in place the title of the redacted number, item or section and al}
other surrounding information. For example, a redaction in Parsons’ proposal appears as follows®:

Ident1.cat:on and resolution of e2rpry We will Mahisin o log of o't communcolron fotkuies wid other

e#rors Uy dote, Lime, d plote, net action, ahd 164y ume  We will contimsally
mondor end report vll date gmnglotl-eeﬂuﬂoc:. Enors mllbe-memgded whd lem-edusmon
ot possible. Shoutd bud test records indicule deficiencies n mspect quif fl , these
t2aues will be addiessed direclly ond iduded in futwe upgrodes of the coft: Ifll-emov:cm
be ded by mak:ng ad) 10 record ntoepiance cntenia, we will muke these changes o2
approved bry the State,

We unoec:hmd the senstanty of the dola that i3 uzed in sZpecton snd Mo:ntenante po@oms oid

it adusiny best proctices to ensiwie dals privecy shil sectre out Sites ugningt tecurdy rishs.
For dutn pirvacy, we wilt impiemnent mdustry sisndard encryption  To secure websdes apa:nst
security neks, our NGSystem cotution will ai20 uze sh shtruzion detect:on system to protict mgamst
unhnown threats  These technotogies end platformys are Section 508 compliont, are XHTML
comphont, snd moke iimited use of Coolue ses3ons

Secion 354 3 - NGVID Secutity Ptan

Secton 3 5 4.4 - Byamess Conbinuty and Drsaster Recovery

Every bisiness, no Matter a3 212¢, needs (0 fuce the reatty of dsosters, whether ey ore
the result of mudipie hatdwere falwmes, dota comuplon, of powes oltages Dalo K53 Can
=+ bedevostoling R hey 1o sundvng such ob evend & o tisavess continity strolegy winie

we prévent ntemupton of mton cntical sennces, onhd re-estall<h fut funcl onaldy a2 Swilyy and
trancpotenty 0% poiailie  We ot vely moniton offrce business contmnty plaits as port of oaw
comornte birsingss condmuty otyect ve Tt pran 2% updated yeor); aint addresses sl aspects of
recovery from by d-snphion 1 ¢ dog t-on, indtractons, procedures, fuc it €3 and
ol

* Parsons did not request that the Division redact the sccurity language in its proposal; however, as both
SGS and Opus had requested that the Security Plan information be redacted, and for the sake of consistency,
the Division redacted this information from Parsons’ proposal.
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All of the documents were released to Parsons on June 27, 2016 and again on September 8, 2016 following
Parsons’ OPRA request. Parsons is clearly able to determine whether or not the bidders responded to the
mandatory sections of the RFP, and the scoring of such sections rests solely within the purview of the State.
As such, Parsons’ ability 1o file a protest has not been hampered.

4. The balance of the relative hardship weighs in faver of denying the request for a stay.

Lastly, Parsons has not established that the balance of equities weighs in favor of granting of a stay.
As of the Sepiember 2016, Parsons had received over 3000 pages of documents including the proposals,
correspondence, Committee and Recommendation reports. Parsons has Jong had in its possession the
documents necessary 1o determine whether or not the bidders responded to the mandatory sections of the
RFP and to file a protest challenging the Division’s NOI. [n fact, Parsons still has the ability to file a
protest.

The current inspection requirements result in a payment by the State of approximately $100,000
per day. Once the new contract is awarded, the State will realize cost savings due in part to the reduced
inspection requirements. Further, a stay of the protest period will postpone the procurement process for the
modernization of the State’s inspection equipment. The installation of new modernized cquipment is
necessary and will allow for more efficient record keeping and reporting of the required data to the U.S.
Environmental Protection Agency consistent with the regulations implementing the Clean Air
Act. Moreover, the new equipment will allow for emissions data to be more accurately analyzed, provide
software enhancements to detect fraud, and capture audit data electronically on site; all features that are not
available on the existing equipment.

Further, as to Parsons’ argument of relaxing the Crowe factors for its stay request, while the Court
in Waste Mgmt. of New Jersey. Inc. v. Morris County Mun. Util. Autl., stated that “a court may take a less
rigid view of the Crowe factors...when the interlocutory injunction is merely designed to preserve the status
quo,” the Court limited that less rigid view to circumstances where “when a balancing of the relative
hardships substantially favors the movant, or the irreparable injury to be suffered by the movant in the
absence of the injunction would be imminent and grave, or the subject matter of the suit would be impaired
or destroyed.” 433 N.J. Super. 445, 453-54 (App. Div. 2013). While the Crowe factors may be relaxed,
Jjustification for such relaxation does not exist here.

Parsons has not established that the balance of the hardship weighs in its favor, that it will suffer
irreparable harm or that the subject matier of the suit will be destroyed if the stay is not granted. Moreover,
the Court in Waste MgmL. recognized *“the important role the public interest plays when implicated, as here,
and have held that courts, in the exercise of their equitable powers, may, and frequently do, go much farther
both to give and withhold relief in furtherance of the public interest than they are accustomed to go when
only private interests are involved.” 1bid. citing, Union County, supra, 399 N.J. Super. at 520-21. The
State’s and the public’s interest in moving forward with the protest period, in order to satisfy the public
purposes of procurcment, outweighs any of Parsons’ legally cognizable interests. Parsons will not lose
anything to which it is entitled il the protest period stay request is denied. Conversely, the public will suffer
hardship il the procurement process does not continue.
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Accordingly, because Parsons has not established cach of the Crowe factors, the request for a stay
of the protest period, currently due to expire on October 24, 2016, is denied.

Sim;:"lercly,
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c: P. MacMeekin
J. Strype



