N
~

State of et Jersep

PHILIP D. MURPHY DEPARTMENT OF THE TREASURY ELIZABETH MAHER MUOIO
Governor DIVISION OF PURCHASE AND PROPERTY Acting State Treasurer
OFFICE OF THE DIRECTOR
33 WEST STATE STREET
SHEILA Y. OLIVER P. 0.Box 039 MAURICE A. GRIFFIN
Lt. Governor TRENTON, NEW JERSEY 08625-0039 Acting Director
https.//www.njstart.gov
Telephone (609) 292-4886 / Facsimile (609) 984-2575

January 24,2018

Via Electronic Mail [vrk@gyrus.com] and USPS Regular Mail

Viren Kapadia, President and CEO
Gyrus Systems

5400 Glenside Drive, Suite B
Henrico, VA 23228

Re: I/M/O Bid Solicitation #17DPP00148 Gyrus Systems
Protest of Notice of Proposal Rejection
T2985 — Learning Management Systems

Dear Mr. Kapadia:

This letter is in response to your email of January 23, 2018, on behalf of Gyrus Systems, Inc.
(hereinafter “Gyrus”) which was received by the Division of Purchase and Property’s (hereinafter
“Division”) Hearing Unit. In that correspondence, Gyrus protests the Notice of Proposal Rejection issued
by the Division’s Proposal Review Unit for Bid Solicitation #17DPP00148: T2985 Learning Management
Systems (hereinafter “Bid Solicitation™). The record of this procurement reveals that Gyrus’ Quote was
rejected because Gyrus did not submit a completed and signed Ownership Disclosure Form with its Quote.

In consideration of Gyrus’ protest, I have reviewed the record of this procurement, including the
Bid Solicitation, Gyrus’ Quote, the relevant statutes, regulations, and case law. This review of the record
has provided me with the information necessary to determine the facts of this matter and to render an
informed Final Agency Decision on the merits of the protest. I set forth herein the Division’s Final Agency
Decision.

By way of background, on November 1, 2017, the Division’s Procurement Bureau (hereinafter
“Bureau”) issued the Bid Solicitation on behalf of the Civil Service Commission (hereinafter “CSC”), to
solicit Quotes for a Learning Management System (hereinafter “LMS”) that will manage and administer
training activities for various employee and client populations, including course registrations, scheduling,
tracking and reporting for all online and instructor led training. Bid Solicitation § 1.1 Purpose and Intent.
It is the State’s intent to award a Master Blanket Purchase Order (hereinafter “Blanket P.O.”) to that
responsible Vendor {Bidder}, whose Quote, conforming to the Bid Solicitation, is most advantageous to
the State, price, and other factors considered. Ibid.

On January 12, 2018, the Division’s Proposal Review Unit opened four Quotes received by the
submission deadline of 2:00 pm eastern time. A review of the Quote submitted by Gyrus revealed that
Gyrus did not submit a completed and signed Ownership Disclosure Form with its Quote as required.
Therefore, the Proposal Review Unit issued a Notice of Proposal Rejection.
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On January 23, 2018, Gyrus wrote to the Division’s Hearing Unit stating:

In our response to solicitation # 17DPP00148 Gyrus Systems made a
mistake of not including page # 2 of Ownership Disclosure Form.
Attached you will find the document which was scanned for this RFP but
only one page was include.

We would appreciate if you could give an opportunity to participate in
your RFP proposal review process.

The Ownership Disclosure Form is a statutorily required document that must be submitted with the
Vendor’s {Bidder’s} Quote. The New Jersey Legislature, in implementing N.J.S.A. 52:25-24.2, mandated
the requirements that a Vendor {Bidder} must comply with in order to enter into a Blanket P.O. with the
State. N.J.S.A. 52:25-24.2 states in pertinent part:

No corporation, partnership, or limited liability company shall be awarded
any contract nor shall any agreement be entered into for the performance
of any work or the furnishing of any materials or supplies, the cost of
which is to be paid with or out of any public funds, by the State, or any
county, municipality or school district, or any subsidiary or agency of the
State, or of any county, municipality or school district, or by any authority,
board, or commission which exercises governmental functions, unless
prior to the receipt of the bid or accompanying the bid, of said corporation,
said partnership, or said limited liability company there is submitted a
statement setting forth the names and addresses of all stockholders in the
corporation who own 10 percent or more of its stock, of any class, or of
all individual partners in the partnership who own a 10 percent or greater
interest therein, or of all members in the limited liability company who
own a 10 percent or greater interest therein, as the case may be. If one or
more such stockholder or partner or member is itself a corporation or
partnership or limited liability company, the stockholders holding 10
percent or more of that corporation's stock, or the individual partners
owning 10 percent or greater interest in that partnership, or the members
owning 10 percent or greater interest in that limited liability company, as
the case may be, shall also be listed. The disclosure shall be continued until
names and addresses of every noncorporate stockholder, and individual
partner, and member, exceeding the 10 percent ownership criteria
established in this act, has been listed.

[Emphasis added.)

Pursuant to the Division’s governing regulations, a Quote must “[c]ontain all [Bid Solicitation]-
required certifications, forms, and attachments, completed and signed as required” or “be subject to
automatic rejection.” N.J.A.C. 17:12-2.2. To assist Vendors {Bidders} in preparing and submitting a
Quote, the Bid Solicitation advises Vendors {Bidders} to visit the NVJSTART Vendor Support Page and to
utilize the available Quick Reference Guides. Specifically, Bid Solicitation Section 1.33 NJSTART states
in pertinent part:

Vendors {Bidders} are strongly encouraged to visit the NJSSTART Vendor
Support Page, which contains Quick Reference Guides (QRGs),
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supporting videos, a glossary of NVJSTART terms, and helpdesk contact
information.

The Vendor {Bidder} should utilize the QRGs before attempting to submit
its Quote {Proposal} using the VJSTART process. It is the Vendor’s
{Bidder’s} responsibility to ensure that the VJSTART Quote {Proposal}
and attachments have been properly submitted.

The Ownership Disclosure Form is specifically addressed in Bid Solicitation Section 4.4.1.2.1 Ownership
Disclosure Form which states:

Pursuant to N.J.S.A. 52:25-24.2, in the event the Vendor {Bidder} is a
corporation, limited liability company, or partnership, the Vendor
{Bidder} must complete an Ownership Disclosure Form.

A current completed Ownership Disclosure Form must be received prior
to or accompany the submitted Quote {Proposal}. A Vendor’s {Bidder’s}
failure to submit the completed and signed form with its Quote {Proposal}
will result in the rejection of the Quote {Proposal} as non-responsive and
preclude the award of a Blanket P.O. {Contract} to said Vendor {Bidder}
unless the Division has on file a signed and accurate Ownership Disclosure
Form dated and received no more than six (6) months prior to the Quote
{Proposal} submission deadline for this procurement. If any ownership
change has occurred within the last six (6) months, a new Ownership
Disclosure Form must be completed, signed and submitted with the Quote
{Proposal}.

Vendors {Bidders} using NJSTART to submit a Quote {Proposal} shall
make the appropriate certification on the “Maintain Terms and Categories”
Tab within its profile by checking the applicable box and, if required,
completing and attaching the shortened Ownership Disclosure Form.
Vendors {Bidders} not using NJSTART to submit a Quote {Proposal}
must complete the full Ownership Disclosure Form located on the
Division’s website. This form 1is also available in NJSTART
(www.njstart.gov).

Vendors {Bidders} may refer to the QRGs “Vendor Forms” and
“Attaching Files” for instructions on submitting the forms required by this
section of the Bid Solicitation {RFP} through NJSTART. Vendors
{Bidders} may also refer to the QRG “Vendor Categories and
Certifications” for additional instructions on completing shortened
versions of required forms by completing certifications on the “Maintain
Terms and Categories” Tab within its profile in NJSTART. QRGs are
located on the NJSTART Vendor Support Page.

Vendors {Bidders} utilizing NJSTART should designate one (1) version
of the Ownership Disclosure Form as the Primary Form. In the event that
a Vendor {Bidder} fails to attach an Ownership Disclosure Form, or the
attached Ownership Disclosure Form is deemed deficient, the Division
may access the Primary Form and consider it as part of the Quote
{Proposal}. Note: The Primary Form must have a Date Created within six
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(6) months of the Quote {Proposal} submission deadline to be considered
valid.

[Emphasis added.]

In reviewing Quotes submitted in response to a Bid Solicitation, the Division does not have the
power to waive the legislative requirement that a Vendor {Bidder} provide its ownership information prior
to or accompanying the Quote submission. N.J.S.A. 52:25-24.2. Only the New Jersey Legislature can
change a requirement it has mandated. Accordingly, in order to make this process of complying with the
legislative requirement easier, the Division provides to the bidding community an Ownership Disclosure
Form to be completed, signed and submitted with the Quote. The Ownership Disclosure Form is a two
page document that requires the Vendor {Bidder} to answer questions on page 1, provide details regarding
the responses to the questions posed on pages 1 and 2, and to certify that the information provided is “true
and complete” on page 2.

The Division’s Hearing Unit’s independent review of Gyrus’ Quote reveals that Gyrus did not
submit a completed and signed Ownership Disclosure Form with its Quote. Rather, as shown in the
screenshot below, Gyrus only submitted the first page of the Ownership Disclosure Form with its Quote.
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Gyrus acknowledges the same in its protest email. In an effort to remedy this deficiency, with its protest,
Gyrus attempted to submit the complete Ownership Disclosure Form with its protest. Unfortunately, the
Division cannot accept a completed and signed Ownership Disclosure Form after bid opening as doing so
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is contrary to the requirement of the Bid Solicitation.! B id Solicitation § 4.4.1.2.1 Ownership Disclosure
Form.

As an alternative to the submission of the Ownership Disclosure Form, as noted in Bid Solicitation
Section 4.4.1.2.1 above, Vendors {Bidders} using NJSTART to submit a Quote are required to make the
appropriate certification regarding ownership disclosure on the “Maintain Terms and Categories” Tab
within its profile. As shown in the screenshot below, Gyrus did not complete the Ownership Disclosure
category.
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Because Gyrus did not complete the Ownership Disclosure category within NJSTART, it was required to
submit the completed and signed Ownership Disclosure Form with its Quote, have one on file with the
Division within the six (6) month window prior to the Quote opening deadline, or attach the form to its
Vendor Profile within NJSTART. Unfortunately, Gyrus did not comply with any of these options.

The NJSTART system does not prevent a Vendor {Bidder} from submitting a Quote without all of
the required forms and documents attached as mandated by the specifications. The responsibility for
ensuring that all necessary forms and other submittals, including the Quote, are uploaded into NJSTART
necessarily and appropriately rests solely with the Vendor {Bidder}. Bid Solicitation § 1.4.2 Vendor
{Bidder} Responsibility. Here, unfortunately, although it may have been inadvertent, Gyrus submitted a
Quote without the completed and signed Ownership Disclosure Form being submitted as required. Bid
Solicitation § 4.4.1.2.1 Ownership Disclosure Form.

This is an unfortunate situation for the State as the Division encourages competition and appreciates
the time and effort put forth in preparing and submitting the Quote. In light of the findings set forth above,
[ have no choice but to uphold the Proposal Review Unit’s Notice of Proposal Rejection issued to Gyrus.
This is my final agency decision on this matter.

! Gyrus did not submit both pages of the Ownership Disclosure Form with the protest. Rather, Gyrus
submitted the first page of the Ownership Disclosure Form and the first page of the Disclosure of
Investigation and Other Action Involving the Vendor/Bidder Form.
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Thank you for your interest in doing business with the State of New Jersey and for registering your
company with NJSTART at www.njstart.gov, the State of New Jersey’s eProcurement system.

Sincerely,

/7 / jv'; '~:"'¥ ;«‘( /C -
Maurice A. Griffin
Acting Director
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